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M r .  Ch ie f  J u s t i c e  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

The w i f e  b r o u g h t  t h i s  a c t i o n  s e e k i n g  d i s s o l u t i o n  of h e r  

m a r r i a g e ,  c u s t o d y  of  t h e  minor  c h i l d  of  t h e  p a r t i e s ,  c h i l d  sup- 

p o r t  and d i s t r i b u t i o n  of t h e  mari tal  assets. The matter w a s  

t r i e d  on Sep t ember  26, 1979 ,  b e f o r e  t h e  c o u r t  s i t t i n g  w i t h o u t  a 

j u r y .  The f i n d i n g s ,  c o n c l u s i o n s  and judgment  of  t h e  D i s t r i c t  

C o u r t  were e n t e r e d  on O c t o b e r  1, 1980 ,  d i s s o l v i n g  t h e  m a r r i a g e ,  

a w a r d i n g  c u s t o d y  of  t h e  c h i l d  and c h i l d  s u p p o r t  to t h e  w i f e  and 

d i v i d i n g  t h e  p r o p e r t y .  The husband c h a l l e n g e s  t h e  d i s t r i b u t i o n  

and  v a l u a t i o n  of  t h e  p r o p e r t y .  

The p a r t i e s  were m a r r i e d  i n  K a l i s p e l l ,  Montana,  i n  

S e p t e m b e r ,  1959 .  One c h i l d  was b o r n  as i s s u e  of  t h e  m a r r i a g e ,  

who a t  t h e  t i m e  of  t r i a l  was 1 6  y e a r s  of a g e .  The p a r t i e s  a l s o  

r a i s e d  t h e  minor  c h i l d  o f  t h e  husband f rom a p r i o r  m a r r i a g e .  

P r i o r  to t h e  m a r r i a g e  t h e  w i f e  owned a house  which was 

unencumbered ,  as w e l l  as a f e e d  s u p p l y  b u s i n e s s ,  h o u s e h o l d  

f u r n i s h i n g s ,  a c a r ,  a t r u c k ,  and U n i t e d  Fund s h a r e s .  The husband 

owned o n e  c a r ,  a small bank a c c o u n t ,  and a V e t e r a n ' s  

A d m i n i s t r a t i o n  l i f e  i n s u r a n c e  p o l i c y  which w a s  h e a v i l y  

encumbered .  The p a r t i e s  c o n t r i b u t e d  t o  t h e  repayment  of t h e  V.A. 

p o l i c y  l o a n  d u r i n g  t h e i r  m a r r i a g e .  

Dur ing  t h e  e a r l y  y e a r s  of t h e  m a r r i a g e  b o t h  p a r t i e s  worked 

i n  t h e  f e e d  s u p p l y  b u s i n e s s  u n t i l  t h e  b u s i n e s s  was s o l d  i n  1964 .  

The husband worked a t  s e v e r a l  odd j o b s ,  t h e n  began  a career as a n  

e l e c t r i c i a n .  A t  t h e  t i m e  of  t r i a l  he  was employed as a j o u r -  

neyman wireman foreman a t  $12.80 a n  h o u r .  I n  1969  t h e  w i f e  began  

work ing  f o r  t h e  S t a t e  L i q u o r  S t o r e  i n  P o l s o n ,  where  s h e  is 

c u r r e n t l y  employed a s  t h e  s t o r e  manager .  When judgment was 

e n t e r e d ,  t h e  w i f e  w a s  6 1  y e a r s  of a g e  and t h e  husband w a s  56  

y e a r s  of  a g e .  

The house  was e x t e n s i v e l y  remodeled  d u r i n g  t h e  m a r r i a g e  of 

t h e  p a r t i e s .  I n  c o n s i d e r a t i o n  of t h e  h u s b a n d ' s  p romise  to exca-  

v a t e  a basement  and remodel  t h e  h o u s e ,  t h e  w i f e  conveyed a j o i n t  



t e n a n c y  i n t e r e s t  i n  t h e  house  t o  t h e  husband .  The husband 

c o n t r i b u t e d  l a b o r  o v e r  a  p e r i o d  of s e v e n  y e a r s  b u t  had n o t  

c o m p l e t e d  t h e  work as of  t h e  d a t e  of commencement of  t h i s  act  i o n .  

The w i f e  o b t a i n e d  a l o a n  and used t h e  p r o c e e d s  p l u s  s a v i n g s  of 

t h e  p a r t i e s  to have  t h e  work done  by o t h e r s .  The a p p r a i s a l  v a l u e  

o f  t h e  remodeled  home was found t o  be $38 ,500  and t h e  t o t a l  cost 

o f  r e m o d e l i n g  was $26,757.20 e x c l u s i v e  of t h e  p a r t i e s '  own l a b o r .  

The D i s t r i c t  C o u r t  awarded t h e  house  to t h e  w i f e .  

The p a r t i e s  owned o t h e r  p r o p e r t y  which t h e  c o u r t  d i v i d e d  

be tween  them. The w i f e  r e c e i v e d  t h e  1959  Ford  t r u c k ,  t h e  1 9 7 0  

P o n t i a c ,  a l l  t h e  f u r n i s h i n g s  i n  t h e  h o u s e ,  t h e  f u n d s  i n  h e r  

c h e c k i n g  a c c o u n t ,  a l i f e  i n s u r a n c e  p o l i c y  ( t h e  "Empire Bu i lde r1 '  ) , 
and s h a r e s  of  s t o c k  i n  t h e  L i f e  I n s u r a n c e  Company of  t h e  

N o r t h w e s t .  The husband r e c e i v e d  t h e  1 9 7 1  C h e v r o l e t  van ,  t h e  

t oo l s  which r e l a t e  t o  h i s  o c c u p a t i o n ,  t h e  V.A. l i f e  i n s u r a n c e  

p o l i c y ,  and c e r t a i n  uncashed  p a y r o l l  c h e c k s  e a r n e d  by him. The 

r e m a i n i n g  t o o l s  owned by t h e  p a r t i e s  were to be d i v i d e d  by them 

o n  a n  e q u a l  b a s i s ,  and i f  t h e y  were u n a b l e  to do  so a master 

would be a p p o i n t e d .  C h i l d  s u p p o r t  i n  t h e  amount of $150 p e r  

month was awarded to  t h e  w i f e .  I n  r e a c h i n g  t h e  c o n c l u s i o n s  t h e  

D i s t r i c t  C o u r t  s p e c i f i c a l l y  c o n s i d e r e d  t h e  a g e s ,  s k i l l s  and 

e a r n i n g  p o t e n t i a l  o f  t h e  p a r t i e s .  The p r o p e r t y  d i v i s i o n  was i n  

l i e u  of  m a i n t e n a n c e .  

The husband c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  t h e  

v a l u a t i o n  and d i s t r i b u t i o n  of  t h e  mar i ta l  assets  and t h a t  c e r t a i n  

f i n d i n g s  were n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  

S p e c i f i c a l l y ,  t h e  husband a r g u e s  t h a t  t h e  f a i l u r e  of t h e  Distr ic t  

C o u r t  t o  d e t e r m i n e  t h e  n e t  w o r t h  of  t h e  p a r t i e s  and to a s s i g n  

c u r r e n t  v a l u e s  to t h e  motor v e h i c l e s ,  tools  and c o i n s  owned by 

t h e  p a r t i e s  was r e v e r s i b l e  error .  The husband f u r t h e r  a r g u e s  

t h a t  t h e  D i s t r i c t  C o u r t  a c t e d  a r b i t r a r i l y  and exceeded  t h e  bounds 

o f  r e a s o n  i n  d i s t r i b u t i n g  o v e r  80 p e r c e n t  of t h e  assets to t h e  

w i f e .  



T h i s  C o u r t  h a s  s t a t e d  on  numerous o c c a s i o n s  t h a t  t h e  

D i s t r i c t  C o u r t  mus t  make f i n d i n g s  of  f a c t  f rom which t h e r e  c a n  be 

d e t e r m i n e d  a n e t  w o r t h  of  t h e  p a r t i e s .  S e e  e .g .  I n  re M a r r i a g e  

o f  H e r r o n  ( 1 9 8 0 ) ,  Mont . , 608 P.2d 97,  37 St .Rep.  387;  

Downs v.  Downs ( 1 9 7 9 ) ,  Mont . , 592 P.2d 938,  36 S t .Rep .  

577 ;  V i v i a n  v. V i v i a n  ( 1 9 7 8 ) ,  Mont . , 583 P.2d 1072 ,  3 5  

S t .Rep .  1359.  Whi le  t h e  D i s t r i c t  C o u r t  i ndeed  f a i l e d  i n  t h i s  

case t o  make a s p e c i f i c  f i n d i n g  of  n e t  w o r t h ,  t h e  f i n d i n g s  as a 

whole  are s u f f i c i e n t  t o  d e t e r m i n e  t h e  n e t  w o r t h  and to d e c i d e  

w h e t h e r  t h e  d i s t r i b u t i o n  w a s  e q u i t a b l e .  

A l l  o f  t h e  major a s s e t s  were a s s i g n e d  v a l u e s  by t h e  c o u r t ,  

w i t h  t h e  e x c e p t i o n  of t h e  mtor v e h i c l e s ,  t h e  t o o l s ,  and t h e  

s i l v e r  c o i n s .  T h i s  o m i s s i o n  d o e s  n o t  n e c e s s i t a t e  a r e v e r s a l  i n  

v i e w  o f  t h e  e q u i t a b l e  d i s t r i b u t i o n  of t h e s e  assets .  S e e  Kuntz v .  

Kuntz  ( 1 9 7 9 ) ,  Mont . , 593 P.2d 41,  36  St .Rep.  662.  The 

1959  Ford  t r u c k  w a s  a c q u i r e d  by t h e  w i f e  w i t h  r e s o u r c e s  t r a c e a b l e  

t o  p r o p e r t y  s h e  owned p r i o r  to t h e  m a r r i a g e .  Due to  i ts  age  t h e  

t r u c k  o b v i o u s l y  had nomina l  v a l u e .  The 1970  P o n t i a c  and 1 9 7 1  

C h e v r o l e t  van were a p p a r e n t l y  c o n s i d e r e d  by t h e  c o u r t  to  have  

nomina l  and e q u a l  v a l u e ,  and each  p a r t y  r e c e i v e d  o n e  car .  A l l  

o f  t h e  t o o l s  n e c e s s a r y  t o  t h e  h u s b a n d ' s  b u s i n e s s  were awarded to 

h im,  and t h e  r e m a i n d e r  of  t h e  t o o l s  were to be d i v i d e d  e q u a l l y  by 

e i t h e r  t h e  p a r t i e s  or a s p e c i a l  master. C o n s i d e r i n g  t h e  l e n g t h y  

i t e m i z e d  l i s t  of  t o o l s  a t t a c h e d  to t h e  f i n d i n g s ,  t h i s  scheme was 

a more l o g i c a l  and p r a c t i c a l  s o l u t i o n  t h a n  a t t e m p t i n g  to p l a c e  a 

v a l u e  on e a c h  t o o l .  The c o i n s  were s o l d  p r i o r  t o  t r i a l  b e c a u s e  

t h e  w i f e  needed t h e  money f o r  h o u s e h o l d  e x p e n s e s ,  and t h e r e f o r e  

were n o t  a m a r i t a l  asset a t  t h e  t i m e  of judgment .  S e e  Fred-  

e r i c k s e n  v. F r e d e r i c k s e n  ( 1 9 8 0 ) ,  Mont. , 605  P.2d 1135 ,  37 

S t .Rep .  191 .  

The f i n d i n g s  o f  f a c t  as a whole  are s u f f i c i e n t l y  c o m p l e t e  

t o  e n a b l e  t h i s  C o u r t  to r e v i e w  t h e  d i s t r i b u t i o n .  The h o u s e ,  

a p p r a i s e d  a t  $38,500 and encumbered by a $13 ,000  l o a n  e x e c u t e d  



s o l e l y  by t h e  w i f e ,  had a n e t  v a l u e  of $25 ,500 .  The h o u s e h o l d  

f u r n i s h i n g s ,  i n s u r a n c e  p o l i c i e s  and s t o c k  had a t o t a l  v a l u e  of 

$11 ,588 .  These  f i g u r e s  a r e  e a s i l y  computed f rom t h e  f i n d i n g s  of  

f a c t .  The husband r e c e i v e d  p e r s o n a l  p r o p e r t y  wor th  $6 ,155 ,  w h i l e  

t h e  w i f e  r e c e i v e d  p e r s o n a l  p r o p e r t y  wor th  $ 5 , 4 3 2  and real  pro-  

p e r t y  w i t h  an  e q u i t y  of $25,500.  

Much of  t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  conce rned  t h e  

c o n t r i b u t i o n s  of  e ach  p a r t y  t o  t h e  r emode l ing  of  t h e  h o u s e .  I t  

a p p e a r s  t h a t  a p p e l l a n t  is c l a i m i n g  t h a t  he made an e q u a l  c o n t r i -  

b u t i o n  t o  t h e  improvement of  t h e  house  and t o  t h e  a c q u i s i t i o n  of 

t h e  o t h e r  a s s e t s  and t h a t  t h e r e f o r e  he  d e s e r v e d  one -ha l f  of  t h e  

mar i ta l  e s t a t e .  A 50/50 d i s t r i b u t i o n  is n o t  r e q u i r e d  where  

t h e  r e s u l t  would be i n e q u i t a b l e .  I n  re M a r r i a g e  of H e r r o n  

( 1980  1 Mon t . , 608 P.2d 97,  37 S t .Rep .  387. The c r i t e r i a  

t o  be c o n s i d e r e d  i n  a p p o r t i o n i n g  t h e  a s s e t s  are s e t  f o r t h  i n  sec- 

t i o n  40-4-202, MCA. The f i n d i n g s  of  f a c t  and c o n c l u s i o n s  of  l a w  

i n  t h i s  case r e f l e c t  a c a r e f u l  and c o n s c i e n t i o u s  c o n s i d e r a t i o n  of 

t h e  a p p r o p r i a t e  f a c t o r s .  The c o u r t  s p e c i f i c a l l y  found t h a t  t h e  

husband  had a g r e a t e r  o p p o r t u n i t y  t o  a c q u i r e  a r e s i d e n c e  i n  t h e  

f u t u r e .  The c o u r t  conc luded  t h a t  b e c a u s e  of t h e  w i f e ' s  age  and 

l a c k  of  s k i l l s ,  b e c a u s e  c u s t o d y  was awarded t o  t h e  w i f e ,  and 

b e c a u s e  t h e  p r o p e r t y  d i v i s i o n  was i n  l i e u  of  m a i n t e n a n c e ,  t h e  

h o u s e  and i t s  f u r n i s h i n g s  s h o u l d  be awarded t o  h e r .  Both  p a r t i e s  

c o n t r i b u t e d  to  t h e  m a r r i a g e  b u t  t h e  w i f e  had a g r e a t e r  need f o r  

t h e  assets .  

The Dis t r ic t  C o u r t  h a s  f a r  r e a c h i n g  d i s c r e t i o n  i n  

r e s o l v i n g  p r o p e r t y  d i v i s i o n s  and i t s  judgment  w i l l  n o t  be a l t e r e d  

u n l e s s  a c lear  a b u s e  o f  d i s c r e t i o n  is shown. Zel l  v. Z e l l  

( 1 9 7 7 ) ,  174 Mont. 216,  570 P.2d 33. Where it is c l e a r  t h a t  t h e  

D i s t r i c t  C o u r t  c o n s c i e n t i o u s l y  c o n s i d e r e d  t h e  a p p r o p r i a t e  s t a t u -  

t o r y  c r i t e r i a ,  t h e  judgment  w i l l  be a f f i r m e d .  

Wi th  r e g a r d  t o  t h e  d i s p u t e d  f i n d i n g s  of  f a c t ,  a r e v i e w  of 

t h e  r e c o r d  i n d i c a t e s  t h a t  e ach  f i n d i n g  was s u p p o r t e d  by t h e  



ev idence .  F i n d i n g s  of f a c t  should  no t  be se t  a s i d e  u n l e s s  

c l e a r l y  e r r o n e o u s ,  and due regard  should  be g iven  t o  t h e  c o u r t ' s  

o p p o r t u n i t y  t o  judge t h e  c r e d i b i l i t y  of t h e  w i t n e s s e s .  Rule 

52(a), M.R.Civ.P. There a r e  no s i g n i f i c a n t  e r r o r s  i n  t h e  c o u r t ' s  

f i n d i n g s  and t h e r e  is s u f f i c i e n t  ev idence  t o  s u p p o r t  t h e  

f i n d i n g s .  
The judgment of t h e  D i s t r i c t  Cour t  i s  af f  irmed. 

\ Chief J u s t i c e  


