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Mr. J u s t i c e  Gene B.  Daly  d e l i v e r e d  t h e  Op in ion  of  t h e  C o u r t .  

T h i s  a p p e a l  a r i s e s  f rom a  c u s t o d i a l  h e a r i n g  h e l d  i n  

t h e  Ye l lows tone  County D i s t r i c t  C o u r t ,  t h e  Honorable  D iane  

G .  Barz  p r e s i d i n g .  The c a s e  was t r i e d  on t h e  p e t i t i o n  o f  

t h e  S t a t e  Depar tment  of  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  

(SRS) t o  have JLF and HAF d e c l a r e d  y o u t h s  i n  need o f  c a r e  

and t o  have  t h e i r  permanent  c a r e ,  c u s t o d y  and c o n t r o l  

awarded t o  t h e  S t a t e  o f  Montana w i t h  a u t h o r i t y  t o  c o n s e n t  t o  

t h e i r  a d o p t i o n .  The n a t u r a l  mother  was p r e s e n t  a t  t h e  

h e a r i n g  and r e p r e s e n t e d  by c o u n s e l .  The p u t a t i v e  f a t h e r  of  

J L F  p r e d e c e a s e d  t h e  h e a r i n g ,  and t h e  p u t a t i v e  f a t h e r  o f  HAF 

was s e r v e d  w i t h  l e g a l  n o t i c e  o f  t h e  p r o c e e d i n g  b u t  f a i l e d  t o  

a p p e a r .  Fo l lowing  t h e  h e a r i n g  on t h e  p e t i t i o n ,  t h e  D i s t r i c t  

C o u r t  g r a n t e d  t h e  r e l i e f  r e q u e s t e d  by SRS and e n t e r e d  

judgment a c c o r d i n g l y .  The n a t u r a l  mother  now a p p e a l s .  

J L F ,  a  boy, was bo rn  on J a n u a r y  7 ,  1974. A t  t h a t  

t i m e ,  h i s  mo the r ,  t h e  a p p e l l a n t ,  was s i x t e e n  y e a r s  o f  a g e ,  

unmar r i ed  and l i v i n g  w i t h  h e r  mo the r .  J L F  and a p p e l l a n t  

remained i n  he r  m o t h e r ' s  house  f o r  a p p r o x i m a t e l y  s i x  months  

b e f o r e  mov ing  i n t o  t h e i r  own a p a r t m e n t .  A p p e l l a n t ' s  

i n d e p e n d e n t  l i v i n g  a r r a n g e m e n t ,  however ,  was o n l y  t e m p o r a r y ,  

and s h e  soon moved back w i t h  h e r  mo the r .  T h i s  p a t t e r n  

c o n t i n u e d  f o r  t h e  n e x t  few y e a r s - - a p p e l l a n t  moving i n  and 

o u t  o f  h e r  m o t h e r ' s  h o u s e ,  c h a n g i n g  h e r  r e s i d e n c e  on  

numerous o c c a s i o n s .  Dur ing  t h i s  p e r i o d ,  a p p e l l a n t  o f  t e n  

c a l l e d  upon h e r  mother  t o  p r o v i d e  b a b y s i t t i n g  s e r v i c e s ,  i n  

a d d i t i o n  t o  p l a c i n g  J L F  w i t h  h e r  f o r  e x t e n d e d  p e r i o d s  o f  

t i m e  . 
I n  May 1977 a p p e l l a n t  s u f f e r e d  a  n e r v o u s  breakdown 

and was a d m i t t e d  t o  t h e  p s y c h i a t r i c  ward o f  t h e  Deaconess  



H o s p i t a l  i n  B i l l i n g s ,  Montana. A p p e l l a n t  was h o s p i t a l i z e d  

f o r  s i x  weeks a f t e r  which s h e  was r e l e a s e d  t o  a  l o c a l  m e n t a l  

h e a l t h  g roup  home f o r  e i g h t  a d d i t i o n a l  weeks.  A s  a r e s u l t  

o f  t h e  breakdown, a  v e r b a l  ag reemen t  was r e a c h e d  w i t h  SRS 

whereby a p p e l l a n t  a l l owed  JLF t o  s t a y  w i t h  h i s  m a t e r n a l  

g randmother  u n t i l  i t  was d e t e r m i n e d  t h a t  a p p e l l a n t  c o u l d  

a d e q u a t e l y  p r o v i d e  f o r  h i s  c a r e .  

A p p e l l a n t  was r e h o s p i t a l i z e d  due  t o  h e r  m e n t a l  h e a l t h  

i n  Oc tobe r  1977 and a g a i n  i n  November 1978;  t h u s ,  JLF 

c o n t i n u e d  t o  r e m a i n  p r i m a r i l y  i n  t h e  c a r e  o f  h i s  

g randmothe r .  A p p e l l a n t  was a g a i n  h o s p i t a l i z e d  f o r  m e n t a l  

h e a l t h  r e a s o n s  i n  August  1979 ,  a f t e r  becoming p r e g n a n t  w i t h  

t h e  i n f a n t  HAF. 

HAF was bo rn  F e b r u a r y  5 ,  1980.  Because  SRS was 

conce rned  ove r  a p p e l l a n t ' s  a b i l i t y  t o  c a r e  f o r  a  newborn 

baby,  t empora ry  i n v e s t i g a t i v e  a u t h o r i t y  was a p p l i e d  f o r  and 

g r a n t e d  on F e b r u a r y  6 ,  1980.  The i n f a n t  HAF was p l a c e d  i n  a  

f o s t e r  home upon h e r  r e l e a s e  from t h e  h o s p i t a l .  

JLF, now s i x  y e a r s  o f  a g e ,  c o n t i n u e d  t o  r e s i d e  w i t h  

h i s  g randmothe r .  I n  March 1980 ,  however ,  a p p e l l a n t  demanded 

t h a t  he be r e t u r n e d  t o  h e r  c u s t o d y .  Not h a v i n g  any t y p e  of  

l e g a l  c u s t o d y  o r  c o n t r o l  a t  t h e  t i m e ,  t h e  SRS caseworke r  

r e t u r n e d  JLF t o  h i s  m o t h e r ' s  home on a  s u p e r v i s e d  b a s i s .  

I n  A p r i l  1980 SRS f i l e d  t h e  p e t i t i o n  t o  have JLF and 

HAF d e c l a r e d  y o u t h s  i n  need o f  c a r e .  A h e a r i n g  on t h e  

p e t i t i o n  was h e l d  i n  J u l y  1980.  Dur ing  t h i s  t i m e  J L F  

r e m a i n e d  u n d e r  t h e  c a r e  o f  a p p e l l a n t  o n  a c o n t i n u e d  

s u p e r v i s e d  b a s i s .  The p e t i t i o n  was e v e n t u a l l y  g r a n t e d ,  and 

judgment  was e n t e r e d  on September  2 4 ,  1980 ,  award ing  t h e  

permanent  c a r e ,  c u s t o d y  and c o n t r o l  o f  t h e  c h i l d r e n  t o  t h e  



S t a t e  of  Montana. 

The s o l e  i s s u e  p r e s e n t e d  on a p p e a l  is  whe the r  t h e  

D i s t r i c t  C o u r t  abused  i ts  d i s c r e t i o n  by t e r m i n a t i n g  t h e  

p a r e n t a l  r i g h t s  o f  a p p e l l a n t  and award ing  t h e  permanent  

c a r e ,  c u s t o d y  and c o n t r o l  of  J L F  and HAF t o  t h e  Depar tment  

of  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s .  

T h i s  C o u r t  h a s  h e l d  t h a t  t h e  bu rden  o f  p r o o f  i n  a  

t e r m i n a t i o n  of  p a r e n t a l  r i g h t s  a c t i o n  is  upon t h e  S t a t e  t o  

p r o v e  by c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  t h e  c h i l d r e n  a t  

i s s u e  a r e  abused o r  n e g l e c t e d .  S e e  M a t t e r  o f  J L B  ( 1 9 7 9 ) ,  

Mont. , 594 P.2d 1127,  36 S t .Rep .  896. T h i s  C o u r t ,  

however ,  h a s  a l s o  s t a t e d  t h a t  t h e  p r i m a r y  d u t y  of  d e c i d i n g  

t h e  p r o p e r  c u s t o d y  o f  a  c h i l d  r e s t s  w i t h  t h e  D i s t r i c t  C o u r t .  

A l l  r e a s o n a b l e  p r e s u m p t i o n s  c o n c e r n i n g  t h e  c o r r e c t n e s s  o f  

t h a t  c o u r t ' s  d e t e r m i n a t i o n  w i l l  be made, and t h e  d e c i s i o n  

w i l l  n o t  be d i s t u r b e d  on a p p e a l  u n l e s s  i t  is  shown t h a t  t h e  

D i s t r i c t  C o u r t  c l e a r l y  abused  i t s  d i s c r e t i o n .  M a t t e r  o f  LFG 

(197911 Mont . , 598 P.2d 1125 ,  36 S t .Rep .  1547;  I n  

r e  Gore ( 1 9 7 7 ) ,  174 Mont. 321,  570 P.2d 1110.  

Here ,  t h e  D i s t r i c t  C o u r t  found t h a t  J L F  and HAF were  

y o u t h s  i n  need o f  c a r e  and t e r m i n a t e d  t h e  p a r e n t a l  r i g h t s  o f  

a p p e l l a n t .  The D i s t r i c t  C o u r t  based  t h i s  d e t e r m i n a t i o n  on a  

f i n d i n g  t h a t  t h e  c h i l d r e n  were  n e g l e c t e d  and abused .  

I n  s u p p o r t  o f  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s ,  

c o n s i d e r a b l e  e v i d e n c e  was  p r e s e n t e d ,  i n c l u d i n g  t h e  

f o l l o w i n g :  

Dr.  Marian F. M a r t i n ,  a  c l i n i c a l  p s y c h o l o g i s t  who h a s  

been t r e a t i n g  J L F ,  t e s t i f i e d  t h a t  when t h e  c h i l d  was p l a c e d  

i n  t h e  c u s t o d y  of  a p p e l l a n t  i n  March 1980 he  began t o  show 

s i g n s  o f  e m o t i o n a l  d e t e r i o r a t i o n .  Dr.  M a r t i n  o b s e r v e d  t h a t  



a  p a s t  p roblem w i t h  e n c o p r e s i s  had i n c r e a s e d  and t h a t  JLF 

had become f i d g e t y ,  d i s t r a c t i b l e ,  s u l l e n  and withdrawn.  She 

a l s o  obse rved  t h a t  J L F  was n o t  k e p t  c l e a n  and had a  s t r o n g  

odor  d u e  t o  t h e  e n c o p r e s i s .  Dr. M a r t i n ,  a l t h o u g h  s h e  had 

l i m i t e d  c o n t a c t  w i t h  a p p e l l a n t ,  f u r t h e r  t e s t i f i e d  t h a t  s i n c e  

a p p e l l a n t  was f a i l i n g  t o  p r o v i d e  f o r  t h e  e m o t i o n a l  and 

p h y s i c a l  n e e d s  of  JLF,  s h e  would a l s o  be  u n a b l e  t o  meet  t h e  

n e e d s  o f  h e r  newborn baby,  HAF.  

Dr.  Ned T r a n e l ,  a  c l i n i c a l  p s y c h o l o g i s t  who h e l d  

t h r e e  d i f f e r e n t  s e s s i o n s  w i t h  a p p e l l a n t  between J a n u a r y  1980 

and F e b r u a r y  1980 ,  t e s t i f i e d  t h a t  a p p e l l a n t  was d i a g n o s e d  a s  

a  pseudo  n e u r o t i c  s c h i z o p h r e n i c  and t h a t ,  a l t h o u g h  h e r  

c o n d i t i o n  may e v e n t u a l l y  s t a b i l i z e ,  i t  was n o t  l i k e l y  t h a t  

any improvements  c o u l d  be made. Dr. T r a n e l  was a l s o  o f  t h e  

o p i n i o n  t h a t  a p p e l l a n t  was s u f f e r i n g  from minimal  b r a i n  

d i s f u n c t i o n  d u e  t o  d r u g  a b u s e s  and ,  a s  a r e s u l t  o f  h e r  

o v e r a l l  c o n d i t i o n ,  s h e  would n o t  be a b l e  t o  a c c u r a t e l y  

comprehend o r  respond t o  t h e  needs  o f  h e r  c h i l d r e n .  

I t  s h o u l d  b e  n o t e d  t h a t  a p p e l l a n t  a t t a c k s  t h e  

c r e d i b i l i t y  of  Dr. T r a n e l  by p o i n t i n g  o u t  t h a t  i n  F e b r u a r y  

1980 he  i n d i c a t e d  t h a t  a p p e l l a n t  migh t  be c a p a b l e  o f  r a i s i n g  

one ,  b u t  n o t  b o t h ,  of  h e r  c h i l d r e n .  Dr. T r a n e l  t e s t i f i e d ,  

h o w e v e r ,  t h a t  h e  was m e r e l y  s p e c u l a t i n g  a b o u t  t h e  

p o s s i b i l i t y  o f  a p p e l l a n t  r a i s i n g  b o t h  c h i l d r e n  and t h a t  a t  

t h e  t i m e  he s t i l l  had c o n s i d e r a b l e  m i s g i v i n g s  a b o u t  h e r  

a b i l i t y  t o  r a i s e  even  one c h i l d ,  a l t h o u g h  it was wor th  a  

t r y .  

A l i c e  N i c k o l o f f ,  t h e  c o u n t y  s o c i a l  worker  a s s i g n e d  t o  

work  w i t h  t h e  f a m i l y ,  c o n c u r r e d  w i t h  Dr .  M a r t i n ' s  

o b s e r v a t i o n s  o f  J L F ' s  d e t e r i o r a t i o n .  N i c k o l o f f  a l s o  



a t t e s t e d  t o  a p p e l l a n t ' s  i n a b i l i t y  t o  p r o v i d e  f o r  t h e  

p h y s i c a l  a n d  e m o t i o n a l  n e e d s  o f  h e r  c h i l d r e n .  I n  

p a r t i c u l a r ,  s h e  n o t e d  a d i s i n t e r e s t  by a p p e l l a n t  i n  g e t t i n g  

o u t  o f  bed t o  p r e p a r e  J L F ' s  m e a l s ,  t o  c l e a n  him o r  t o  g e t  

him o f f  t o  s c h o o l .  She was a l s o  o f  t h e  o p i n i o n ,  a l t h o u g h  

n o t  r e c a l l i n g  any s p e c i f i c  i n c i d e n t  bad enough t o  remove t h e  

c h i l d  on t h e  s p o t ,  t h a t  JLF was b e i n g  n e g l e c t e d ,  i f  n o t  

abused .  

The c h i l d r e n ' s  m a t e r n a l  g randmother  t e s t i f i e d  t h a t  

s h e  had o b s e r v e d  a p p e l l a n t  engage  i n  p h y s i c a l l y  a b u s i v e  

b e h a v i o r  t o w a r d s  JLF on  s e v e r a l  d i f f e r e n t  o c c a s i o n s .  

Examples o f  such  b e h a v i o r  i n c l u d e d  t h e  e x c e s s i v e  s t r i k i n g  o f  

t h e  c h i l d  w i t h  a  b e l t  and a  b o a r d ,  a s  w e l l  a s  p u l l i n g  h i s  

h a i r  and b i t i n g  him a s  methods o f  impos ing  d i s c i p l i n e .  The 

g r a n d m o t h e r  f u r t h e r  t e s t i f i e d  t h a t  a p p e l l a n t  f a i l e d  t o  

p r o p e r l y  f e e d ,  c l o t h e  and s u p e r v i s e  t h e  c h i l d .  

S e c t i o n  41-3-102, MCA, d e f i n e s  abused  o r  n e g l e c t e d  a s  

f o l l o w s :  

" ( 2 )  An ' a b u s e d  o r  n e g l e c t e d  c h i l d '  means a 
c h i l d  whose normal  p h y s i c a l  o r  m e n t a l  h e a l t h  
o r  w e l f a r e  is harmed o r  t h r e a t e n e d  w i t h  harm 
by t h e  a c t s  o r  o m i s s i o n s  o f  h i s  p a r e n t  o r  
o t h e r  p e r s o n  r e s p o n s i b l e  f o r  h i s  w e l f a r e .  

" ( 3 )  'Harm t o  a  c h i l d ' s  h e a l t h  o r  w e l f a r e '  
means  t h e  harm t h a t  o c c u r s  w h e n e v e r  t h e  
p a r e n t  o r  o t h e r  p e r s o n  r e s p o n s i b l e  f o r  t h e  
c h i l d ' s  w e l f a r e :  

" ( a )  i n f l i c t s  o r  a l l o w s  t o  be i n f l i c t e d  upon 
t h e  c h i l d  p h y s i c a l  o r  m e n t a l  i n j u r y ,  
i n c l u d i n g  i n j u r i e s  s u s t a i n e d  a s  a  r e s u l t  o f  
e x c e s s i v e  c o r p o r a l  pun i shmen t ;  

" ( b )  . . . 
" ( c )  c a u s e s  f a i l u r e  t o  t h r i v e  o r  o t h e r w i s e  
f a i l s  t o  s u p p l y  t h e  c h i l d  w i t h  a d e q u a t e  food 
o r  f a i l s  t o  s u p p l y  c l o t h i n g ,  s h e l t e r ,  
e d u c a t i o n ,  o r  h e a l t h  c a r e ,  though f i n a n c i a l l y  
a b l e  t o  do s o  o r  o f f e r e d  f i n a n c i a l  o r  o t h e r  
r e a s o n a b l e  means t o  do  s o ;  



" ( 8 )  'Menta l  i n j u r y '  means an i d e n t i f i a b l e  
and s u b s t a n t i a l  impai rment  o f  t h e  c h i l d ' s  
i n t e l l e c t u a l  o r  p s y c h o l o g i c a l  f u n c t i o n i n g . "  

Based upon e x a m i n a t i o n  o f  t h e  o f f e r e d  e v i d e n c e ,  i n  

r e l a t i o n  t o  t h e  d e c l a r e d  p o l i c y  o f  t h i s  S t a t e  t o  promote  

n o r m a l  c h i l d h o o d  d e v e l o p m e n t  a n d  t o  p r o v i d e  f o r  t h e  

p r o t e c t i o n  of  c h i l d r e n  whose h e a l t h  and w e l f a r e  a r e ,  o r  may 

b e ,  a d v e r s e l y  a f f e c t e d  by t h e  c o n d u c t  o f  t h o s e  r e s p o n s i b l e  

f o r  t h e i r  c a r e ,  t h e  D i s t r i c t  C o u r t  found  J L F  and HAF abused  

o r  n e g l e c t e d  a s  t h o s e  t e r m s  a r e  d e f i n e d  above.  Upon 

r e v i e w i n g  t h e  r e c o r d ,  t h i s  C o u r t  now f i n d s  t h e r e  i s  

s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  t o  s u p p o r t  t h e  D i s t r i c t  

C o u r t ' s  c o n c l u s i o n ,  a n d ,  t h u s ,  a  c l e a r  a b u s e  of d i s c r e t i o n  

h a s  n o t  been e s t a b l i s h e d .  

The judgment of  t h e  D i s t r i c t  ~ o u r f ~ i s  a f f i r m e d .  
2' 
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