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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

T h i s  is an a p p e a l  from a  judgment o f  t h e  D i s t r i c t  

C o u r t  of t h e  E i g h t e e n t h  J u d i c i a l  D i s t r i c t ,  G a l l a t i n  County ,  

g r a n t i n g  d e f e n d a n t ' s  mo t ion  t o  d i s m i s s .  

On A u g u s t  2 6 ,  1 9 8 0 ,  t h e  d e p u t y  G a l l a t i n  C o u n t y  

a t t o r n e y  f i l e d  an i n f o r m a t i o n  c h a r g i n g  d e f e n d a n t  w i t h  t h e  

o f f e n s e  o f  c r i m i n a l  m i s c h i e f  i n  v i o l a t i o n  o f  s e c t i o n  

4 5 - 6 - 1 0 1 ( 1 ) ( a ) ,  MCA. The f a c t s  a l l e g e d  were t h a t  on o r  

a b o u t  August  21 ,  1980 ,  d e f e n d a n t  p u r p o s e l y  o r  knowingly 

i n j u r e d  and damaged a  1980 Mercury a u t o m o b i l e  b e l o n g i n g  t o  

John  Unwin by u s i n g  t h e  v e h i c l e  he was d r i v i n g ,  a  1979 

C h e v r o l e t ,  t o  s t r i k e  and f o r c e  Unwin 's  c a r  i n t o  a  pa rked  AMC 

H o r n e t ,  c a u s i n g  damage t o  t h e  v e h i c l e s  i n  e x c e s s  o f  $150. 

Based upon t h e  above f a c t s ,  on August  22,  1980 ,  t h r e e  

t r a f f i c  c i t a t i o n s  were i s s u e d  d e f e n d a n t  c h a r g i n g  him w i t h  

f a i l i n g  t o  r e p o r t  an a c c i d e n t  i n  v i o l a t i o n  o f  s e c t i o n  

61-7-108, MCA; f a i l i n g  t o  s t o p  a t  an a c c i d e n t  i n  v i o l a t i o n  

o f  s e c t i o n  61-7-106, MCA; and r e c k l e s s  d r i v i n g  i n  v i o l a t i o n  

of  s e c t i o n  61-8-301, MCA. On August  26,  1980 ,  d e f e n d a n t  

appea red  i n  Bozeman C i t y  C o u r t  and p l e a d e d  g u i l t y  t o  t h e  

f i r s t  two c h a r g e s  and n o t  g u i l t y  t o  t h e  c h a r g e  o f  r e c k l e s s  

d r i v i n g .  Defendan t  was f i n e d  $50 f o r  e a c h  g u i l t y  p l e a  

e n t e r e d  a n d ,  s u b s e q u e n t l y ,  was t r i e d  a n d  c o n v i c t e d  o f  

r e c k l e s s  d r i v i n g .  

On September  5 ,  1980 ,  d e f e n d a n t  f i l e d  a  mot ion  t o  

d i s m i s s  t h e  c r i m i n a l  m i s c h i e f  c h a r g e  on t h e  g r o u n d s  t h a t  (1) 

t h e  i n f o r m a t i o n  d o e s  n o t  s t a t e  a  p u b l i c  o f f e n s e ;  ( 2 )  t h e  

D i s t r i c t  C o u r t  d o e s  n o t  have j u r i s d i c t i o n  o f  t h e  m a t t e r ;  and 

( 3 )  t h a t  t h e  S t a t e  of  Montana is b a r r e d  from any f u r t h e r  

p r o s e c u t i o n  by r e a s o n  o f  s e c t i o n  46-11-504, MCA. W i t h o u t  



s t a t i n g  a  r e a s o n ,  t h e  D i s t r i c t  C o u r t  g r a n t e d  d e f e n d a n t ' s  

mo t ion .  The S t a t e  a p p e a l s .  

The f i r s t  two g r o u n d s  upon which d e f e n d a n t  based  h i s  

mot ion  a r e  w i t h o u t  m e r i t .  T h e r e f o r e ,  t h e  q u e s t i o n  on a p p e a l  

is l i m i t e d  t o  whether  t h e  S t a t e  o f  Montana is b a r r e d  from 

p r o s e c u t i n g  t h e  c r i m i n a l  m i s c h i e f  c h a r g e  by  r e a s o n  o f  

s e c t i o n  46-11-504, MCA. 

The S t a t e  c o n t e n d s  s e c t i o n  46-11-504, MCA, d e a l s  w i t h  

c o n d u c t  c o n s t i t u t i n g  an o f f e n s e  w i t h i n  t h e  j u r i s d i c t i o n  o f  

two o r  more c o u r t s .  S t a t e  ex r e l .  Rasmussen v.  D i s t r i c t  

C o u r t  ( 1 9 8 0 ) ,  - Mont . , 615 P.2d 231, 3 7  St .Rep .  1498 ,  

h e l d  t h a t  t h e  D i s t r i c t  C o u r t  d o e s  n o t  have j u r i s d i c t i o n  o v e r  

an o r d i n a r y  misdemeanor c o n n e c t e d  t o g e t h e r  i n  i ts commission 

w i t h  a  f e l o n y .  

I n  t h i s  c a s e ,  t h e  f e l o n y  c h a r g e  i s  w i t h i n  t h e  

e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  D i s t r i c t  C o u r t  a n d  t h e  

misdemeanors  a r e  w i t h i n  t h e  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  

J u s t i c e  C o u r t .  D i f f e r e n t  c o n d u c t  was a l l e g e d  i n  b o t h  c o u r t s  

a n d ,  t h u s ,  t h e r e  was no v i o l a t i o n  o f  s e c t i o n  46-11-504, MCA. 

I f  t h e  d i s m i s s a l  o f  t h e  D i s t r i c t  C o u r t  is  a l lowed  t o  s t a n d ,  

t h e  S t a t e  would  b e  p r e c l u d e d  f r o m  e v e r  o b t a i n i n g  t h e  

c o n v i c t i o n  o f  a  d e f e n d a n t  f o r  b o t h  f e l o n i e s  a n d  

misdemeanors  connec ted  i n  commission a s  p a r t  o f  t h e  same 

t r a n s a c t i o n .  

D e f e n d a n t  a r g u e s  t h a t  t h e  S t a t e  i s  b a r r e d  f r o m  

f u r t h e r  p r o s e c u t i o n  of  him by  r e a s o n  o f  s e c t i o n  46-11-504, 

MCA, which p r o v i d e s :  

"When conduc t  c o n s t i t u t e s  an  o f f e n s e  w i t h i n  
t h e  c o n c u r r e n t  j u r i s d i c t i o n  o f  t h i s  s t a t e  and 
o f  t h e  Un i t ed  S t a t e s  o r  a n o t h e r  s t a t e  o r  o f  
two c o u r t s  o f  s e p a r a t e ,  o v e r l a p p i n g ,  o r  
c o n c u r r e n t  j u r i s d i c t i o n  i n  t h i s  s t a t e ,  a 
p r o s e c u t i o n  i n  any s u c h  o t h e r  j u r i s d i c t i o n  is  



a  bar  t o  a  s u b s e q u e n t  p r o s e c u t i o n  i n  t h i s  
s t a t e  under  t h e  f o l l o w i n g  c i r c u m s t a n c e s :  

" ( 1 )  The f i r s t  p r o s e c u t i o n  r e s u l t e d  i n  an 
a c q u i t t a l  o r  i n  a  c o n v i c t i o n  a s  d e f i n e d  i n  
s e c t i o n  46-11-503 a n d  t h e  s u b s e q u e n t  
p r o s e c u t i o n  is based  on an  o f f e n s e  a r i s i n g  
o u t  of  t h e  same t r a n s a c t i o n  . . ." 
Defendan t  e n t e r e d  g u i l t y  p l e a s  i n  C i t y  C o u r t  t o  

f a i l i n g  t o  r e p o r t  an a c c i d e n t  and f a i l i n g  t o  s t o p  a t  an 

a c c i d e n t .  The s u b s e q u e n t  p r o s e c u t i o n  o f  c r i m i n a l  m i s c h i e f  

by t h e  S t a t e  of  Montana a r i s e s  o u t  o f  t h e  same t r a n s a c t i o n  

t o  which d e f e n d a n t  h a s  been  found g u i l t y  i n  C i t y  C o u r t .  

T h e r e f o r e ,  d e f e n d a n t  a r g u e s  t h a t  c o n v i c t i o n s  o f  t h e s e  

o f f e n s e s  ba r  t h e  s u b s e q u e n t  p r o s e c u t i o n  o f  c r i m i n a l  m i s c h i e f  

by t h e  S t a t e .  

S e c t i o n  4 6 - 1 1 - 5 0 4 ( 1 ) ,  MCA, p r o v i d e s  t h a t  t h e  

p r o s e c u t i o n  o f  a  c a s e  i s  a  bar  t o  a  s u b s e q u e n t  p r o s e c u t i o n  

i f  t h e  f i r s t  p r o s e c u t i o n  r e s u l t e d  i n  a  c o n v i c t i o n  and t h e  

s u b s e q u e n t  p r o s e c u t i o n  is based  on an o f f e n s e  a r i s i n g  o u t  o f  

t h e  same t r a n s a c t i o n .  S e c t i o n  46 -11 -501(a ) ,  MCA, p r o v i d e s  

t h a t  t h e  t e r m  "same t r a n s a c t i o n "  i n c l u d e s  c o n d u c t  c o n s i s t i n g  

of a  s e r i e s  of  a c t s  o r  o m i s s i o n s  which a r e  m o t i v a t e d  by a  

p u r p o s e  t o  accompl i sh  a  c r i m i n a l  o b j e c t i v e  and which a r e  

n e c e s s a r y  o r  i n c i d e n t a l  t o  t h e  a c c o m p l i s h m e n t  o f  t h a t  

o b j e c t i v e .  

I n  Yother  v .  S t a t e  ( 1 9 7 9 ) ,  Mont. , 597 P.2d 

7 9 ,  8 2 ,  36 S t .Rep .  1192 ,  1196 ,  we s t a t e d :  

"The Un i t ed  S t a t e s  Supreme C o u r t  h a s  d e c i d e d  
a  s u b s e q u e n t  p r o s e c u t i o n  is b a r r e d  by a  p r i o r  
c o n v i c t i o n  i f  t h e  s u b s e q u e n t  p r o s e c u t i o n  is  - 
b a s e d  u p o n  t h e  same a c t s  a s  was t h e  p r i o r  ------- ----- ---- 
c o n v i c t i o n ,  i f  t h e  s u b s e q u e n t  p r o s e c u t i o n  i s  --- 
f o r  a n  o f f e n s e  o f  w h i c h  t h e  o f f e n s e  i n  t h e  -- 

c o n v i c t i o n  i s  a  l e s s e r  i n c l u d e d  ELF2f-------------------------------- 
o f f e n s e ,  and i f  t h e  s u b s e q u e n t  p r o s e c u t i o n  is 
i n  a  c o u r t  w h i c h  i s  p a r t  o f  t h e  s a m e  .................... --------------- 
s o v e r e i g n  -- a s  t h e  c o u r t  i n v o l v e d  i n  t h e  p r i o r  
c o n v i c t i o n .  . ." (Emphas is  s u p p l i e d . )  



S e e  Wal l e r  v .  F l o r i d a  ( 1 9 7 0 ) ,  397 U.S. 387, 390, 394-395, 90 

S .C t .  1184 ,  25 L.Ed.2d 435; s e e  a l s o  Un i t ed  S t a t e s  v .  

Mechanic ( 8 t h  C i r .  1 9 7 1 ) ,  454 F.2d 849 ,  855; T u r l e y  v.  

Wyrick ( E . D .  Mo. 1 9 7 6 ) ,  415 F.Supp. 87,  88;  S t a t e  v .  Rook 

( 1 9 7 3 ) ,  14 0r.App. 211,  511 P.2d 1245 ,  1246.  

Accord ing  t o  t h e  s t a t u t e s ,  t o  e s t a b l i s h  t h e  o f f e n s e  

of  c r i m i n a l  m i s c h i e f  i t  is n e c e s s a r y  t o  p r o v e  t h a t  a  

d e f e n d a n t  (1) p u r p o s e l y  o r  knowingly ( 2 )  i n j u r e d ,  damaged o r  

d e s t r o y e d  ( 3 )  p r o p e r t y  o f  a n o t h e r  ( 4 )  w i t h o u t  c o n s e n t .  

S e c t i o n  45-6-101, MCA. 

T h e r e  may be some q u e s t i o n  a s  t o  t h e  f i r s t  two 

o f f e n s e s  c h a r g e d .  The c h a r g e  o f  f a i l i n g  t o  r e p o r t  an 

a c c i d e n t  r e q u i r e s  p r o o f  t h a t  t h e  d r i v e r  o f  a  v e h i c l e  

i nvo lved  i n  an a c c i d e n t  f a i l e d  t o  immed ia t e ly  g i v e  n o t i c e  o f  

such  a c c i d e n t  t o  t h e  l o c a l  p o l i c e  d e p a r t m e n t .  S e c t i o n  

61-7-108, MCA. T h i s  o f f e n s e  is  n o t  p a r t  o f  t h e  o r i g i n a l  

t r a n s g r e s s i o n  which a n t e c e d e s  i t ,  b u t  a  second  w i l l f u l  a c t .  

To e s t a b l i s h  f a i l i n g  t o  s t o p  a t  an a c c i d e n t ,  t h e  

S t a t e  must p rove  t h e  d r i v e r  o f  a  v e h i c l e  i n v o l v e d  i n  an  

a c c i d e n t  f a i l e d  t o  immed ia t e ly  s t o p  and l o c a t e  o r  n o t i f y  t h e  

owner o r  o p e r a t o r  of  such  v e h i c l e  o f  t h e  name and a d d r e s s  o f  

t h e  d r i v e r  and owner o f  t h e  v e h i c l e  c a u s i n g  t h e  a c c i d e n t .  

S e c t i o n  61-7-106, MCA. T h i s  c h a r g e  h a s  t h e  same p rob lems  a s  

a  c h a r g e  o f  f a i l i n g  t o  r e p o r t  an a c c i d e n t .  

However, t o  e s t a b l i s h  t h e  c r i m e  o f  r e c k l e s s  d r i v i n g  

t h e  S t a t e  mus t  p r o v e  d e f e n d a n t  o p e r a t e d  a  v e h i c l e  i n  a  

w i l l f u l  o r  wanton d i s r e g a r d  f o r  t h e  s a f e t y  of  p e r s o n s  o r  

p r o p e r t y .  S e c t i o n  61-8-301, MCA. I n  t h i s  c h a r g e  t h e  a c t s  

t h a t  a r e  conce rned  w i t h  t h e  r e c k l e s s  d r i v i n g  a r e  a l s o  t h o s e  

n e c e s s a r y  t o  e s t a b l i s h  t h e  f e l o n y  c r i m e  o f  c r i m i n a l  



m i s c h i e f .  A c l o s e  s c r u t i n y  o f  t h e  e v i d e n c e  i n  e a c h  c a s e  

w i l l  e s t a b l i s h  t h a t  t h e  "same t r a n s a c t i o n  t e s t "  h a s  been  

met .  The s u b s e q u e n t  p r o s e c u t i o n  o f  t h e  c r i m i n a l  m i s c h i e f  

c h a r g e  is  b a r r e d  by s e c t i o n  46-11-504(1) ,  MCA. 

The judgment o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e d .  

We concur :  

% & . G & g & G e  
Chie f  J u g t i c E  


