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M r .  J u s t i c e  Frank B. Morrison,  J r . ,  d e l i v e r e d  t h e  Opinion of t h e  
Court .  

P l a i n t i f f s ,  f a t h e r  and son,  brought  an  a c t i o n  i n  t h e  

D i s t r i c t  Court  of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  each 

seeking damages f o r  persona l  i n j u r y .  J u r y  t r i a l  r e s u l t e d  i n  

a  d e f e n d a n t ' s  v e r d i c t .  P l a i n t i f f s  appea l .  

P l a i n t i f f ,  P e t e r  Evangeline,  h e r e a f t e r  r e f e r r e d  t o  a s  

" f a t h e r " ,  purchased a  used 1975 Yamaha d i r t  b ike  from defendant  

on June 16 ,  1978. The b i k e  was purchased f o r  t h e  u se  of 

D i m i t r i  Evangel ine ,  h e r e a f t e r  r e f e r r e d  t o  a s  "son".  

One day fo l lowing  t h e  purchase t h e  son,  then age 1 2 ,  

a t tempted t o  r i d e  t h e  b i k e  around an  ova l  t r a c k  l o c a t e d  a t  

p l a i n t i f f s '  home. On two occas ions  t he  son had t h e  b i k e  

s l i d e  o u t  from under him due t o  h i s  i n a b i l i t y  t o  slow t h e  

b ike .  He t e s t i f i e d  t h a t  he d i d  n o t  know whether t h e  b rakes  

worked. The record  i s  unc lea r  about  what caused t h e s e  

s p i l l s .  

The f a t h e r  then t r i e d  t o  r i d e  t h e  b ike .  He too  s p i l l e d  

f o r  some unexplained reason .  He t e s t i f i e d  t h a t  he d i d  n o t  

know i f  h i s  f o o t  was on t h e  brake.  The f a t h e r  then remounted 

t h e  b i k e  f o r  a  second t r y .  A s  t h e  f a t h e r  was approaching a  

curve ,  he looked down t o  see i f  h i s  f o o t  was on t h e  brake 

and t h e  rest i s  b e s t  desc r ibed  i n  h i s  own words: "By t h e  

t i m e  I looked up I had a l r e a d y  g o t t e n  t o  t h e  l a t e r a l  d i t ch - -  

t h a t  bottom one--and I c o u l d n ' t  g e t  o u t  of i t . "  "And by t h e  

t i m e  I looked up, i t  was too  l a t e  t o  do anyth ing  because I 

h i t  t h a t  d i t c h ,  and I was f l y i n g  i n  t h e  a i r . "  

The f a t h e r  went t o  t h e  h o s p i t a l ,  and t h e  fol lowing day 

t h e  son a t tempted t o  r i d e  aga in ,  t h i s  t i m e  i n  t he  company of 

a  f r i e n d .  The sequence of even t s  preceding t h i s  second 

a c c i d e n t  was r e l a t e d  by t h e  son a t  t r i a l :  "We s t a r t e d  

r a c i n g  t h e r e  when I went down t o  t h e  Hesper ~oad- - toward  



them d i t c h e s .  I looked down t o  s e e  i f  my f o o t  was on t h e  

t h i n g ,  and by t h a t  t ime I was a t  t h e  d i t c h .  I t r i e d  t o  l e a n  

t h e  b ike  ove r ,  and t h e  f r o n t  wheel caught  i n  t h a t  f i r s t  

d i t c h ;  and m e  o u t  on to  t h e  road and my b i k e  i n t o  t h e  second 

d i t c h . "  The son was i n j u r e d .  

The f a t h e r  and son brought  t h i s  a c t i o n  i n  s t r i c t  l i a b i l i t y ,  

and a l t e r n a t e l y ,  i n  negl igence.  The t r i a l  c o u r t  r e se rved  

r u l i n g  on s t r i c t  l i a b i l i t y  u n t i l  hea r ing  a l l  of t h e  evidence.  

The c o u r t  then decided t o  submit t h e  c a s e  on neg l igence  

on ly .  The jury  was a l s o  i n s t r u c t e d  on t h e  a f f i r m a t i v e  

de fenses  of c o n t r i b u t o r y  neg l igence  and assumption of r i s k .  

On s p e c i a l  f i n d i n g s ,  t h e  ju ry  concluded t h a t  t h e  neg l igence  

of each p l a i n t i f f  was a  proximate cause  of each a c c i d e n t .  

The ju ry  f u r t h e r  found t h a t  t h e  defendant  was n o t  n e g l i g e n t .  

P l a i n t i f f s  c la im t h e  fol lowing e r r o r :  

I .  F a i l u r e  of t h e  t r i a l  c o u r t  t o  submit  s t r i c t  l i a b i l i t y .  

2. F a i l u r e  of  t h e  t r i a l  c o u r t  t o  make a  p r e t r i a l  

r u l i n g  on s t r i c t  l i a b i l i t y .  

3 .  The i n s t r u c t i o n s  on assumption of r i s k  w e r e  e r roneous .  

4 .  The t r i a l  c o u r t ' s  comments du r ing  t r i a l  were pre-  

j u d i c i a l .  

The t r i a l  c o u r t  may r e s e r v e  r u l i n g  on s t r i c t  l i a b i l i t y  

u n t i l  hea r ing  evidence,  a s  t h e  evidence may w e l l  de termine 

what l i a b i l i t y  t h e o r i e s  a r e  app rop r i a t e .  W e  do n o t  he re  

r u l e  on t h e  a p p l i c a b i l i t y  of s t r i c t  l i a b i l i t y  t o  a  used 

produc t .  

W e  r e s o l v e  t h i s  q u e s t i o n  on f a c t u a l  i s s u e s  and,  t h e r e f o r e ,  

no a u t h o r i t y  i s  c i t e d .  I f  an  i n s t r u c t i o n  on s t r i c t  l i a b i l i t y  

had been g iven  under t h e  evidence adduced a t  t r i a l ,  t h e  

r e s u l t  would n e c e s s a r i l y  have been t h e  same. 



P l a i n t i f f s  c l a im  t h a t  d e f e c t i v e  brakes  were t h e  r e s u l t  

of improper brake adjustment .  No o t h e r  d e f e c t  can be found 

i n  t h e  evidence.  W e  a r e  asked t o  hold  t h a t  d e f e c t i v e  a d j u s t -  

ment of b rakes  i s  d i f f e r e n t  from n e g l i g e n t  adjustment  of 

b rakes .  We f e e l  t h a t ,  g iven t h e s e  f a c t s ,  t h e  proof would be 

t h e  same f o r  e i t h e r  s t r i c t  l i a b i l i t y  o r  neg l igence .  The 

ju ry  found defendant  was n o t  n e g l i g e n t  i n  a d j u s t i n g  t h e  

brakes .  The same f i n d i n g  would prec lude  d e f e c t  a r i s i n g  o u t  

of t h e  brake adjustment .  

The tes t imony of bo th  t h e  f a t h e r  and son f a i l s  t o  

e s t a b l i s h  a  c a u s a l  r e l a t i o n s h i p  between claimed brake 

maladjustment and a c c i d e n t .  I n  each c a s e  t h e  b ike  h i t  a  

d i t c h  whi le  t h e  r i d e r  was looking down t o  s e e  i f  he was 

engaging t h e  brake.  

W e  hold  t h a t  p l a i n t i f f s  could n o t  have- been p re jud iced  by 

t h e  c o u r t ' s  f a i l u r e  t o  i n s t r u c t  on s t r i c t  l i a b i l i t y  because:  

(1) I n  t h i s  p a r t i c u l a r  c a s e  t h e  j u r y ' s  f i n d i n g  of no neg l igence  

on t h e  p a r t  of t h e  defendant  i n  a d j u s t i n g  t h e  brakes  would 

f o r e c l o s e  a  f i n d i n g  of d e f e c t  by reason  of brake maladjustment.  

( 2 )  P l a i n t i f f s  d i d  n o t  c a r r y  t h e i r  burden t o  e s t a b l i s h  a  

c a u s a l  r e l a t i o n s h i p  between brake maladjustment and t h e  

a c c i d e n t  i n  t h a t  t h e  test imony f a i l s  t o  prove t h a t  t h e  

a c c i d e n t  was caused by d e f e c t i v e  brakes  r a t h e r  than caused 

by t h e  b i k e  h i t t i n g  t h e  d i t c h  a t  a  t i m e  t h e  d r i v e r  was 

una t t e n t i v e  . 
Likewise,  s i n c e  t h e  ju ry  found t h e  defendant  t o  be n o t  

n e g l i g e n t ,  any e r r o r  i n  i n s t r u c t i o n s  on a f f i r m a t i v e  de fenses  

would be harmless.  Therefore ,  we need n o t  review t h e  i n s t r u c -  

t i o n s  p e r t a i n i n g  t o  assumption of r i s k .  

P l a i n t i f f  c la ims  e r r o r  i n  t h e  t r i a l  c o u r t ' s  fo l lowing  

remark t o  t r i a l  counsel :  



"THE COURT: W e l l ,  you managed t o  c o n f u s e  m e .  Is 
t h e  purpose--are  you t r y i n g  t o  impeach t h i s  man o r  
what? " 

P l a i n t i f f s - d i d  n o t  a s k  f o r  a  m i s t r i a l ,  nor  d i d  counse l  

r e q u e s t  t h e  c o u r t  f o r  a n  admoni t ion .  F u r t h e r ,  t h e  remark i s  

n o t  s u f f i c i e n t l y  p r e j u d i c i a l  t o  r e q u i r e  a  new t r i a l .  

The judgment i s  a f f i r m e d .  

W e  concur :  

L - -  J u s t i c e s  


