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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l ,  s i t t i n g  i n  p l a c e  of  M r .  
J u s t i c e  F rank  B. M o r r i s o n ,  d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

D e f e n d a n t  a p p e a l s  from a c o n v i c t i o n  of  t h r e e  c o u n t s  of 

s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t  and one  c o u n t  of  s e x u a l  

a s s a u l t ,  f o l l o w i n g  a  j u r y  t r i a l  i n  S i l v e r  Bow County.  W e  a f f i r m  

h i s  c o n v i c t i o n ,  b u t  remand t h e  c a u s e  to D i s t r i c t  C o u r t  f o r  f i n -  

d i n g s  to  s u p p o r t  t h e  D i s t r i c t  C o u r t ' s  d e s i g n a t i o n  of  d e f e n d a n t  as 

a  d a n g e r o u s  o f  f e n d e r .  

Based on a s t a t e m e n t  g i v e n  t o  p o l i c e  by a j u v e n i l e  boy 

t h a t  he and t w o  j u v e n i l e  g i r l s  had been  g i v e n  wine and m a r i j u a n a  

b y  t h e  d e f e n d a n t  and a c e r t a i n  "Doc West," and t h a t  t h e  two men 

t h e n  "mo le s t ed"  t h e  g i r l s ,  B u t t e  p o l i c e  O f f i c e r  Graham and 

D e t e c t i v e  Johnson  went  t o  d e f e n d a n t ' s  a u t o  r e p a i r  g a r a g e  on  A p r i l  

2 ,  1979.  They t o l d  t h e  a c c u s e d  t h a t  t h e y  were i n v e s t i g a t i n g  a 

crime and t h a t  t h e y  wanted d e f e n d a n t  to accompany them t o  p o l i c e  

h e a d q u a r t e r s .  Though t h e  o f f i c e r s  d i d  n o t  t h e n  s p e c i f y  t h e  

crime, t h e  d e f e n d a n t  v o l u n t a r i l y  accompanied them to p o l i c e  

h e a d q u a r t e r s .  Upon a r r i v a l ,  D e t e c t i v e  J o h n s o n  in formed d e f e n d a n t  

o f  h i s  r i g h t s  and in formed him of t h e  a l l e g a t i o n s  t h a t  he  had 

engaged  i n  s e x u a l  i n t e r c o u r s e  w i t h  j u v e n i l e  g i r l s .  Acco rd ing  to 

t h e  o f f i c e r s ,  t h e  d e f e n d a n t  i n d i c a t e d  t h a t  he  u n d e r s t o o d  h i s  

r i g h t s ,  r e a d  t h e  Miranda  c a r d  p r e s e n t e d  to him, and waived h i s  

r i g h t s  by s i g n i n g  it. The o f f i c e r s  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  

a p p e a r e d  s o b e r  and i n  c o n t r o l  o f  h i s  f a c u l t i e s ;  t h e  d e f e n d a n t  

t e s t i f i e d  t h a t  he had been  p a i n t i n g  a car b e f o r e  t h e  a r res t ,  and 

t h a t  h i s  f a c u l t i e s  were impa i r ed  from t h e  p a i n t  fumes.  

Whi l e  a t  t h e  s t a t i o n ,  d e f e n d a n t  gave  a n a r r a t i v e  s t a t e m e n t  

i n  h i s  own h a n d w r i t i n g ,  a d m i t t i n g  a n  ac t  of  s e x u a l  i n t e r c o u r s e  

w i t h  A.R.B. ,  a j u v e n i l e .  De fendan t  w a s  t h e n  p l a c e d  u n d e r  a r r e s t .  

H e  t h e n  gave  a  t a p e d  s t a t e m e n t  s imi la r  to h i s  w r i t t e n  c o n f e s s i o n ,  

which  was l a t e r  t r a n s c r i b e d .  The lower c o u r t  s u p p r e s s e d  t h e  

t r a n s c r i b e d  s t a t e m e n t ,  f i n d i n g  t h a t  t h e  d e f e n d a n t  had been  

i nduced  t o  s i g n  b l a n k  p a g e s  o n t o  which t h e  t a p e d  s t a t e m e n t  was 



l a t e r  t y p e d .  

On May 3 ,  1979 ,  t h e  S t a t e  c h a r g e d  t h e  d e f e n d a n t  and a 

c o d e f e n d a n t  by i n f o r m a t i o n  w i t h  m u l t i p l e  c o u n t s  of s e x u a l  a s s a u l t  

and s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t .  The d e f e n d a n t  moved to 

s e v e r  h i s  t r i a l  f rom t h a t  o f  h i s  c o d e f e n d a n t .  On J u n e  1 9 ,  1979 ,  

t h e  c o u r t  g r a n t e d  t h e  mo t ion  to s e v e r  and t h e  S t a t e  f i l e d  a 

s e p a r a t e  i n f o r m a t i o n  a g a i n s t  t h e  d e f e n d a n t .  On J u n e  25, 1979 ,  t h e  

d e f e n d a n t  moved to s u b s t i t u t e  a n o t h e r  judge f o r  Judge  Arno ld  

O l s e n ,  c o n t e n d i n g  t h a t  unde r  t h e  r u l e  on s u b s t i t u t i o n ,  a c a s e  is 

n o t  a s s i g n e d  u n t i l  t h e  i n f o r m a t i o n  is f i l e d  and t h a t  t h e r e f o r e  

t h e  mo t ion  was t i m e l y .  The c o u r t  d i s a g r e e d  and d e n i e d  t h e  

m o t i o n .  

P r i o r  to  t r i a l ,  d e f e n d a n t  f i l e d  a m o t i o n  i n  D i s t r i c t  

C o u r t ,  a s k i n g  t h a t  he be g r a n t e d  t h e  r i g h t  to  i n s p e c t  t h e  Youth 

C o u r t  r e c o r d s  of  t h e  p r o s e c u t i n g  w i t n e s s e s ,  a l l  of  whom were 

j u v e n i l e s ,  o n  t h e  g r o u n d s  t h a t  t h e  r e c o r d s  m i g h t  have  a b e a r i n g  

o n  t h e  competency  and v e r a c i t y  of t h o s e  w i t n e s s e s .  The d i s t r i c t  

j u d g e  d e n i e d  t h e  m o t i o n ,  r e l y i n g  on  t h e  con£ i d e n t i a l i t y  p r o v i -  

s i o n s  o f  t h e  Youth C o u r t  A c t ,  s e c t i o n s  41-5-601, 41-5-602, MCA, 

and R u l e  609,  Mont.R.Evid. 

D e f e n d a n t  was c o n v i c t e d  of  t h r e e  c o u n t s  of s e x u a l  i n t e r -  

c o u r s e  w i t h o u t  c o n s e n t  and o n e  c o u n t  o f  s e x u a l  a s s a u l t .  The 

d i s t r i c t  judge  s e n t e n c e d  d e f e n d a n t  to 40 y e a r s  i n  p r i s o n  on each  

c o u n t  o f  s e x u a l  i n t e r c o u r s e ,  and 1 0  y e a r s  on t h e  c o u n t  of s e x u a l  

a s s a u l t ,  a l l  t o  r u n  c o n c u r r e n t l y .  The c o u r t  d e s i g n a t e d  t h e  

d e f e n d a n t  a d a n g e r o u s  o f f e n d e r .  Judgment  w a s  e n t e r e d  on  Augus t  

6 ,  1979.  

D e f e n d a n t  a p p e a l s  f rom t h e  c o n v i c t i o n s  on  a l l  c o u n t s ,  t h e  

d e n i a l  o f  h i s  mo t ion  f o r  a new t r i a l ,  and t h e  c o u r t ' s  d e s i g n a t i o n  

o f  d e f e n d a n t  as  a  d a n g e r o u s  o f f e n d e r .  H e  raises s i x  i s s u e s :  

1. Did t h e  d e f e n d a n t  v o l u n t a r i l y  and knowing ly  wa ive  h i s  

Miranda  r i g h t s ?  

2.  Was t h e  d e f e n s e  mo t ion  to s u b s t i t u t e  t i m e l y ,  when f i l e d  



52 d a y s  a f t e r  d e f e n s e  c o u n s e l  r e c e i v e d  n o t i c e  of  t h e  j u d g e ' s  

a s s u m p t i o n  o f  j u r i s d i c t i o n ,  b u t  w i t h i n  t e n  d a y s  of t h e  S t a t e ' s  

f i l i n g  o f  a s e p a r a t e  i n f o r m a t i o n  a g a i n s t  t h e  d e f n d a n t ?  

3 .  Did t h e  t r i a l  c o u r t ' s  r e f u s a l  to d i s c l o s e  t h e  Youth 

C o u r t  r e c o r d s  o f  c e r t a i n  p r o s e c u t i o n  w i t n e s s e s  f o r  u se  on  

c r o s s - e x a m i n a t i o n  v i o l a t e  d e f e n d a n t ' s  S i x t h  Amendment r i g h t  to 

con£  r o n t  h i s  w i t n e s s e s ?  

4. Did t h e  c o u r t  i m p r o p e r l y  e x c l u d e  t e s t i m o n y  r e g a r d i n g  

c o e r c i o n  o f  a p r o s e c u t i o n  w i t n e s s ?  

5.  Did t h e  Dis t r ic t  C o u r t  c o m m i t  r e v e r s i b l e  e r r o r  i n  

r e j e c t i n g  c e r t a i n  o f  d e f e n d a n t 1  s p roposed  j u r y  i n s t r u c t i o n s ?  

6. Did t h e  c o u r t  e r r  i n  d e s i g n a t i n g  d e f e n d a n t  a 

d a n g e r o u s  o f  f e n d e r ?  

D e f e n d a n t  c o n t e n d s  t h a t  t h e  c o n f e s s i o n  he  made a t  t h e  

p o l i c e  s t a t i o n  was n o t  v o l u n t a r y  b e c a u s e  he  w a s  i n c a p a b l e  of  

w a i v i n g  h i s  r i g h t s ,  and b e c a u s e  t h e  police used c o e r c i v e  t ac t i c s  

i n  i n t e r r o g a t i n g  him. T h e r e f o r e ,  he  a r g u e s  t h a t  t h e  D i s t r i c t  

C o u r t  e r r e d  i n  a l l o w i n g  h i s  s t a t e m e n t  to be used as e v i d e n c e  

a g a i n s t  him. 

I n  d e t e r m i n i n g  w h e t h e r  a c o n f e s s i o n  s h o u l d  be s u p p r e s s e d ,  

t h e  t r i a l  j udge  mus t  d e c i d e  w h e t h e r  or n o t  it was v o l u n t a r y .  

S t a t e  v. Lenon ( 1 9 7 7 ) ,  174  Mont. 264,  271,  570 P.2d 901 ,  906.  

The d e t e r m i n a t i o n  o f  v o l u n t a r i n e s s  d e p e n d s  on  t h e  " t o t a l i t y  of  

t h e  c i r c u m s t a n c e s , "  w i t h  t h e  bu rden  of  p roo f  on  t h e  S t a t e  to 

p r o v e  v o l u n t a r i n e s s  by  a p r e p o n d e r a n c e  of  t h e  e v i d e n c e .  S t a t e  v .  

A l l i e s  ( 1980 ) , Mont . , 6 2 1  P.2d 1080 ,  1086-1087, 37 

S t .Rep .  2089, 2097. 

Based on t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  s u p p r e s s i o n  

h e a r i n g ,  t h e  t r i a l  judge  d e t e r m i n e d  t h a t  d e f e n d a n t ' s  c o n f e s s i o n  

was v o l u n t a r y .  V o l u n t a r i n e s s  is a f a c t u a l  q u e s t i o n  a d d r e s s e d  to 

t h e  d i s c r e t i o n  of  t h e  c o u r t ,  and t h a t  d e t e r m i n a t i o n  w i l l  n o t  be 

o v e r t u r n e d  i f  it is s u p p o r t e d  by s u b s t a n t i a l  c r e d i b l e  e v i d e n c e .  

S t a t e  v. A l l i e s ,  s u p r a ,  Mont. a t  , 6 2 1  P.2d a t  1087 ,  37 



St .Rep .  a t  2097-2098. 

The d e f e n d a n t  t e s t i f i e d  a t  t h e  h e a r i n g  t h a t  he had b e e n  

u n d e r  t h e  i n f l u e n c e  of  p a i n t  fumes when he made t h e  i n c r i m i n a t i n g  

s t a t e m e n t ,  and t h a t  he was a d v i s e d  of  h i s  r i g h t s  o n l y  a f t e r  t h e  

s t a t e m e n t  had been g i v e n .  H e  f u r t h e r  t e s t i f i e d  t h a t  p o l i c e  

o f f i c e r s  had t o l d  him t h a t  h i s  s t a t e m e n t  would n o t  be used 

a g a i n s t  him, b u t  would o n l y  be used a s  a n  a i d  i n  a r r e s t i n g  "Doc 

West", a s u s p e c t e d  c h i l d  m o l e s t e r .  The d e f e n d a n t  f u r t h e r  test- 

i f i e d  t h a t  O f f i c e r  Johnson  t o l d  him to s i g n  s e v e r a l  documents .  

J o h n s o n  a l l e g e d l y  r e p r e s e n t e d  one  o f  t h e  documents  to be  a 

" r e l e a s e "  t h a t ,  when s i g n e d ,  would a l l o w  d e f e n d a n t  to l e a v e  t h e  

i n t e r r o g a t i o n  room; i n  r e a l i t y  it was a w a i v e r  of d e f e n d a n t ' s  

Miranda  r i g h t s .  

P o l i c e  o f f i c e r s  t e s t i f i e d  t h a t  d e f e n d a n t  was a d v i s e d  of  

h i s  r i g h t s  f o u r  times b e f o r e  d e f e n d a n t  made h i s  s t a t e m e n t .  I n  

e a c h  i n s t a n c e ,  t h e  accused  i n d i c a t e d  t h a t  he u n d e r s t o o d  h i s  

r i g h t s .  T h e i r  t e s t i m o n y  was c o r r o b o r a t e d  by d e f e n d a n t ' s  w r i t t e n  

s t a t e m e n t ,  which was r e c o r d e d  on a " v o l u n t a r y  s t a t e m e n t "  document  

and t h e  Miranda  w a i v e r  c a r d  s i g n e d  by d e f e n d a n t .  The o f f i c e r s  

d e n i e d  t e l l i n g  t h e  d e f e n d a n t  t h a t  t h e y  wanted t h e  s t a t e m e n t  o n l y  

a s  a t o o l  i n  g e t t i n g  "Doc West': Both  o f f i c e r s  were e x p e r i e n c e d  i n  

d e a l i n g  w i t h  s u s p e c t s  unde r  t h e  i n £  l u e n c e  of  i n t o x i c a n t s ;  t h e y  

t e s t i f i e d  t h a t  d e f e n d a n t  a p p e a r e d  s o b e r  and c o h e r e n t .  

D e f e n d a n t  t e s t i f i e d  t h a t  t h e  words  " s e x u a l  i n t e r c o u r s e "  

were w r i t t e n  on t h e  " v o l u n t a r y  s t a t e m e n t "  document  by D e t e c t i v e  

J o h n s o n .  The p o l i c e  o f f i c e r s  t e s t  i f  i e d  t h a t  t h e  d e f e n d a n t  wrote 

t h e  words  a f t e r  t h e y  i n q u i r e d  what  t h e  d e f e n d a n t  meant  by t h e  

s t a t e m e n t ,  "I d i d  it to a  d e g r e e  w i t h  [A.R.B.] ." ( o n e  of t h e  

j u v e n i l e  g i r l s . )  

The d e t e r m i n a t i o n  of  v o l u n t a r i n e s s  t u r n e d  s o l e l y  on  t h e  

c r e d i b i l i t y  of  t h e  w i t n e s s e s .  Two i n c o n s i s t e n t  v e r s i o n s  of  t h e  

e v e n t s  s u r r o u n d i n g  t h e  c o n f e s s i o n  were  p r e s e n t e d  t o  t h e  j u d g e ,  

and h i s  d e n i a l  of t h e  mo t ion  n e c e s s a r i l y  i n c l u d e s  a  f i n d i n g  t h a t  



h e  c h o s e  to  b e l i e v e  t h e  o f f i c e r s 1  t e s t i m o n y .  S t a t e  v. Robuck 

( 1 9 5 2 ) ,  126  Mont. 302, 309,  248 P.2d 817 ,  820. We mus t  d e f e r  to 

t h e  d i s t r i c t  judge  who is i n  a s u p e r i o r  p o s i t i o n  to judge  t h e  

c r e d i b i l i t y  o f  t h e  w i t n e s s e s .  S t a t e  v.  Luce ro  ( 1 9 6 8 ) ,  1 5 1  Mont. 

531,  543,  445 P.2d 731,  737. 

W e  f i n d  t h a t  t h e  d i s t r i c t  j u d g e ' s  f i n d i n g  of  v o l u n t a r i n e s s  

i s  s u p p o r t e d  by s u b s t a n t i a l  c r e d i b l e  e v i d e n c e .  We w i l l  n o t  

s u b s t i t u t e  o u r  judgment f o r  h i s  when t h e r e  is s u b s t a n t i a l  e v i -  

d e n c e  to s u p p o r t  h i s  d e t e r m i n a t i o n .  S t a t e  v. A l l i e s ,  s u p r a ,  

Mont. a t  , 6 2 1  P.2d a t  1087 ,  37  S t .Rep .  a t  2097-2098. The 

d i s t r i c t  j udge  c o r r e c t l y  d e n i e d  t h e  mo t ion  to s u p p r e s s .  

A p p e l l a n t  a r g u e s  t h a t  t h e  d i s t r i c t  judge  s h o u l d  have  

e n t e r e d  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  l a w  on t h e  q u e s t i o n  

o f  v o l u n t a r i n e s s ,  b e c a u s e  t h e r e  was c o n f l i c t i n g  e v i d e n c e  i n  t h e  

r e c o r d .  Whi l e  w e  a g r e e  t h a t  it would be a b e t t e r  p r a c t i c e  to d o  

t h i s ,  w e  have  n e v e r  h e l d  t h a t  a j u d g e ' s  f a i l u r e  to e n t e r  f i n d i n g s  

and  c o n c l u s i o n s  i n  a s u p p r e s s i o n  h e a r i n g  would r e s u l t  i n  a 

r e v e r s a l .  Here, t h e  b a s i s  o f  t h e  j u d g e ' s  d e c i s i o n  is o b v i o u s :  

h e  r e s o l v e d  c o n f l i c t i n g  t e s t i m o n y  i n  f a v o r  of  t h e  S t a t e .  W e  

f i n d  no error i n  h i s  f a i l u r e  t o  e n t e r  s p e c i f i c  f i n d i n g s ,  pa r -  

t i c u l a r l y  where  d e f e n d a n t  n e v e r  a sked  t h a t  f i n d i n g s  and c o n c l u -  

s i o n s  be e n t e r e d .  

A p p e l l a n t  n e x t  claims e r r o r  i n  t h e  d i s t r i c t  j u d g e ' s  r e f u s a l  

t o  g r a n t  h i s  mo t ion  f o r  s u b s t i t u t i o n  of  j udge .  W e  h o l d  t h a t  t h e  

j u d g e  r u l e d  c o r r e c t l y  i n  f i n d i n g  t h a t  d e f e n d a n t ' s  m o t i o n  was 

u n t i m e l y .  

On May 3,  1979 ,  t h e  d e f e n d a n t  and a c o d e f e n d a n t ,  Randolph 

S c o t t ,  were c h a r g e d  by i n f o r m a t i o n  w i t h  m u l t i p l e  c o u n t s  of  s e x u a l  

a s s a u l t  and s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t .  On t h a t  d a t e  t h e  

S t a t e  f i l e d  a t i m e l y  m o t i o n  to s u b s t i t u t e  a judge  f o r  t h e  p r e -  

s i d i n g  judge .  On t h e  same day ,  Judge  Arno ld  O l s e n  assumed 

j u r i s d i c t i o n  . The f o l l o w i n g  day  d e f e n s e  c o u n s e l  acknowledged 

r e c e i p t  o f  n o t i c e  t h a t  J u d g e  O l s e n  had assumed j u r i s d i c t i o n .  The 



d e f e n d a n t  t h e n  moved to  s e v e r  h i s  t r i a l  f rom t h a t  of  h i s  code fen -  

d a n t  S c o t t .  The c o u r t  g r a n t e d  t h e  mo t ion  to s e v e r  on J u n e  1 9 ,  

1979.  On J u n e  25, 1979 ,  t h e  d e f e n d a n t  moved t o  s u b s t i t u t e  

a n o t h e r  j udge  f o r  J u d g e  O l s e n .  The mo t ion  was d e n i e d  as  n o t  

t i m e l y .  

The d e f e n s e  m o t i o n ,  f i l e d  52  d a y s  a f t e r  d e f e n s e  c o u n s e l  

was in formed t h a t  J u d g e  O l s e n  had been  a s s i g n e d  to t h e  case, w a s  

c l e a r l y  u n t i m e l y .  De fense  c o u n s e l  c i t e s  no a u t h o r i t y ,  and w e  

f i n d  none ,  h o l d i n g  t h a t  t h e  f i l i n g  o f  a s e p a r a t e  i n f o r m a t i o n  a f t e r  

s e v e r a n c e  o f  a c r i m i n a l  t r i a l  somehow r e v i v e s  t h e  r i g h t  to  

p e r e m p t o r i l y  d i s q u a l i f y  t h e  j udge .  The u s u a l  r u l e ,  u n d e r  p r i o r  

law, is  t h a t  a r i g h t  o f  d i s q u a l i f i c a t i o n ,  o n c e  l o s t ,  c a n n o t  be 

r e v i v e d .  Town Pump, I n c .  v .  Dis t r ic t  C o u r t  ( 1 9 7 9 ) ,  Mont. 

, 590 P.2d 1126 ,  1129 ,  3 6  St .Rep .  282, 286; S t a t e  ex r e l .  L e a v i t t  

v .  Dis t r ic t  C o u r t  ( 1 9 7 7 ) ,  172  Mont. 1 2 ,  1 8 ,  560 P.2d 517 ,  521.  

N o r  d o e s  d e f e n d a n t  c i t e  any  a u t h o r i t y  h o l d i n g  t h a t  t h e  f i l i n g  

o f  a s e p a r a t e  i n f o r m a t i o n  a f t e r  s e v e r a n c e  of  a c r i m i n a l  a c t i o n  

i n i t i a t e s  a new c a u s e  o r  p r o c e e d i n g  which would g i v e  r i se  to a 

new r i g h t  o f  s u b s t i t u t i o n .  

D e f e n d a n t  m i s t a k e n l y  c i t e s  F a r r  v. S u p e r i o r  C o u r t  o f  

Mar i copa  County ( 1 9 7 7 ) ,  1 1 4  A r i z .  485,  562 P.2d 365, f o r  t h e  p ro-  

p o s i t i o n  t h a t  t h e  r i g h t  o f  a p a r t y  to d i s q u a l i f y  a judge  " c a n n o t  

b e  a b r i d g e d  by an o r d e r  s e p a r a t i n g  t h e  case ." I n  F a r r ,  d e f e n d a n t  

w a s  i n i t i a l l y  c h a r g e d  w i t h  r a p e .  Defense  c o u n s e l  moved to change  

j u d g e s .  The mo t ion  was g r a n t e d  and t h e  case w a s  t r a n s f e r r e d  to 

t h e  r e s p o n d e n t  j udge .  T h e r e a f t e r ,  t h e  c o u n t y  a t t o r n e y  f i l e d  a 

s e c o n d  i n f o r m a t i o n ,  c h a r g i n g  t h e  accused  w i t h  k i d n a p p i n g .  T h i s  

s e c o n d  case was a l s o  a s s i g n e d  t o  t h e  r e s p o n d e n t  j udge .  De fense  

c o u n s e l  moved t o  change  j u d g e s  i n  t h i s  second  c a u s e .  A f e w  d a y s  

l a t e r  t h e  S t a t e  moved to  c o n s o l i d a t e  t h e  t w o  c a u s e s ,  r a p e  and 

k i d n a p p i n g .  No t ing  t h a t  t h e  k i d n a p p i n g  case b o r e  a s e p a r a t e  

f i l i n g  d a t e ,  a s e p a r a t e  case number,  and r e q u i r e d  a s e p a r a t e  

a r r a i g n m e n t  from t h e  r a p e  p r o s e c u t i o n ,  t h e  A r i z o n a  Supreme C o u r t  



h e l d  t h a t  t h e  d e f e n d a n t  was s t a t u t o r i l y  e n t i t l e d  t o  have  h i s  

m o t i o n  t o  s u b s t i t u t e  j u d g e s  i n  t h e  second  case g r a n t e d  r e g a r d  less 

o f  t h e  f a c t  t h a t  t h e  two c a u s e s  f i l e d  a g a i n s t  him were 

c o n s o l i d a t e d .  F a r r ,  s u p r a ,  562 P.2d a t  3 6 6 .  The c o u r t  no t ed  

t h a t  t h e  c o u n t y  a t t o r n e y  c o u l d  have  c h a r g e d  b o t h  o f f e n s e s  i n  o n e  

i n f o r m a t i o n ,  b u t  c h o s e  n o t  t o  d o  so. The c o u r t  a l s o  i n t i m a t e d  

t h a t  i f  t h e  mo t ion  to  c o n s o l i d a t e  had been  g r a n t e d  b e f o r e  t h e  

m o t i o n  to change  j u d g e s  had been  made i n  t h e  second c a u s e ,  t h e  

d e f e n d a n t  c o u l d  have  been  deemed to have  waived h i s  r i g h t  t o  a 

p e r e m p t o r y  change  o f  j udge .  

F a r r  d e a l s  o n l y  w i t h  t h e  e f f e c t  o f  a mo t ion  t o  c o n s o l i d a t e  

c l e a r l y  s e p a r a t e  p r o c e e d i n g s  on  a p e r e m p t o r y  r i g h t  of  d i s q u a l -  

i f i c a t i o n - - n o t  - w i t h  t h e  e f f e c t  of a mo t ion  t o  s e v e r  on t h e  r i g h t  

o f  s u b s t i t u t i o n .  

The d e f e n d a n t ' s  a rgumen t  h a s  no meri t .  He was on n o t i c e  

t h a t  J u d g e  O l s e n  would p r e s i d e  o v e r  t h e  p r o c e e d i n g s  b o t h  b e f o r e  

and a f t e r  s e v e r a n c e .  The d i s t r i c t  judge  p r o p e r l y  d e n i e d  t h e  

m o t i o n  f o r  d i s q u a l i f i c a t i o n .  

On J u n e  29, 1979 ,  s h o r t l y  b e f o r e  d e f e n d a n t  went  t o  t r i a l ,  

t h e  d e f e n d a n t  f i l e d  a mo t ion  a s k i n g  t h e  c o u r t  to allow c o u n s e l  

f o r  d e f e n d a n t  t o  i n s p e c t  t h e  Youth C o u r t  r e c o r d s  of any  

c o m p l a i n i n g  w i t n e s s e s  on t h e  g r o u n d s  t h a t  t h e  r e c o r d s  m i g h t  have  

a b e a r i n g  on t h e  competency  and v e r a c i t y  of  t h o s e  w i t n e s s e s .  The 

S t a t e  c o u n t e r e d  w i t h  a mo t ion  i n  l i m i n e  t o  e x c l u d e  r e f e r e n c e  t o  

s u c h  r e c o r d s ,  r e l y i n g  on t h e  con£ i d e n t i a l i t y  p r o v i s i o n s  of t h e  

Youth C o u r t  A c t ,  s e c t i o n s  41-5-601 and 41-5-602, MCA, and R u l e  

609,  Mont .R. Ev id .  I n  d e n y i n g  d e f e n d a n t ' s  m o t i o n ,  J u d g e  O l s e n  

s t a t e d  t h a t  he  would p e r s o n a l l y  examine t h e  w i t n e s s e s '  r e c o r d s  t o  

d e t e r m i n e  w h e t h e r  any  o f  t h e  g i r l s  s h o u l d  be examined by a 

p s y c h i a t r i s t  b e f o r e  t e s t i f y i n g .  

D e f e n d a n t ' s  mo t ion  to i n s p e c t  t h e  p r o s e c u t i o n  w i t n e s s e s '  

y o u t h  r e c o r d s  was e x p r e s s l y  based  on  a d e s i r e  to examine  them f o r  

i n f o r m a t i o n  t h a t  t h e  d e f e n s e  c o u l d  u se  to c h a l l e n g e  t h e  w i t n e s s -  



es '  t e s t i m o n i a l  competency  and t o  impeach t h e i r  c r e d i b i l i t y .  H e  

a sser t s  t h a t  t h e  t r i a l  c o u r t ' s  r e f u s a l  to allow such  a n  examina- 

t i o n  v i o l a t e d  t h e  d e f e n d a n t ' s  S i x t h  Amendment r i g h t  t o  c o n f r o n t  

t h e  a d v e r s e  w i t n e s s e s  a g a i n s t  him, r e l y i n g  on D a v i s  v.  A la ska  

( 1 9 7 4 ) ,  415 U.S. 308,  94 S .C t .  1105 ,  39 L.Ed.2d 347. 

The S i x t h  Amendment g u a r a n t e e s  t h e  r i g h t  of an  a c c u s e d  t o  

" b e  c o n f r o n t e d  w i t h  t h e  w i t n e s s e s  a g a i n s t  him," and t h i s  r i g h t  is 

g u a r a n t e e d  t o  d e f e n d a n t s  i n  s t a t e  p r o c e e d i n g s  as w e l l  as i n  

f e d e r a l  p r o c e e d i n g s .  P o i n t e r  v. Texas  ( 1 9 6 5 ) ,  380 U.S. 400,  8 5  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  c a u t i o n e d  t h a t  

c o n f r o n t a t i o n  must  i n c l u d e  more t h a n  d e f e n d a n t ' s  b e i n g  a l l o w e d  t o  

c o n f r o n t  t h e  w i t n e s s  p h y s i c a l l y .  A p r i m a r y  i n t e r e s t  s e c u r e d  by 

t h e  con£ r o n t a t i o n  c l a u s e  is t h a t  o f  c r o s s - e x a m i n a t i o n ,  D a v i s  v.  

A l a s k a ,  s u p r a ,  415 U.S. a t  315, 94 S .Ct .  a t  1110 ,  39 L.Ed.2d a t  353: 

" C r o s s - e x a m i n a t i o n  is t h e  p r i n c i p a l  means by 
which  t h e  b e l i e v a b i l i t y  o f  a w i t n e s s  and t h e  
t r u t h  o f  h i s  t e s t i m o n y  are t e s t e d .  . . [T lhe  
c r o s s - e x a m i n e r  is n o t  o n l y  p e r m i t t e d  to d e l v e  
i n t o  t h e  w i t n e s s '  s t o r y  t o  t e s t  t h e  w i t n e s s t  
p e r c e p t i o n s  and memory, b u t  t h e  c r o s s - e x a m i n e r  
h a s  t r a d i t i o n a l l y  been  a l l owed  to impeach,  i .e., 
d i s c r e d i t ,  t h e  w i t n e s s  . . . A more p a r t i c u l a r  
a t t a c k  on t h e  w i t n e s s '  c r e d i b i l i t y  is  e f f e c t e d  
b y  means o f  c r o s s - e x a m i n a t i o n  d i r e c t e d  toward 
r e v e a l i n g  p o s s i b l e  b i a s e s ,  p r e j u d i c e s ,  o r  
u l t e r i o r  m o t i v e s  o f  t h e  w i t n e s s  as t h e y  may 
r e l a t e  d i r e c t l y  to i s s u e s  or  p e r s o n a l i t i e s  i n  
t h e  case a t  hand.  The p a r t i a l i t y  o f  a w i t n e s s  
is s u b j e c t  to  e x p l o r a t i o n  a t  t r i a l ,  and is 
' a l w a y s  r e l e v a n t  as d i s c r e d i t i n g  t h e  w i t n e s s  and 
a f f e c t i n g  t h e  w e i g h t  o f  h i s  t e s t i m o n y . '  3A J. 
Wigmore, Ev idence  5 940, p. 775  (Chadbourn r e v .  
1 9 7 0 ) .  W e  have  r e c o g n i z e d  t h a t  t h e  e x p o s u r e  o f  
a w i t n e s s '  m o t i v a t i o n  i n  t e s t i f y i n g  is a p r o p e r  
and i m p o r t a n t  f u n c t i o n  of  t h e  c o n s t i t u t i o n a l l y  
p r o t e c t e d  r i g h t  o f  c r o s s - e x a m i n a t i o n .  Greene  v. 
McElroy ( 1 9 5 9 ) ,  360 U.S. 474,  496,  3  L.Ed.2d 
1377 ,  79 S .C t .  1400  ( 1 9 5 9 ) . "  

I n  D a v i s ,  d e f e n s e  c o u n s e l  a r g u e d  t o  t h e  C o u r t  t h a t  t h e  

p r i n c i p a l  w i t n e s s  f o r  t h e  S t a t e ,  a j u v e n i l e  on p r o b a t i o n ,  had 

r e a s o n  to  be b i a s e d  and to color h i s  t e s t i m o n y  i n  f a v o r  of  t h e  

S t a t e .  However, b a s e d  on t h e  A la ska  s t a t u t e  p r o v i d i n g  f o r  t h e  

con£  i d e n t i a l i t y  o f  j u v e n i l e  r e c o r d s ,  t h e  t r i a l  judge r e f  used t o  

l e t  c o u n s e l  i n q u i r e  i n t o  t h e  w i t n e s s t  j u v e n i l e  r e c o r d  and h i s  



p o s s i b l e  m o t i v a t i o n s  t o  a l t e r  h i s  t e s t i m o n y .  The U n i t e d  S t a t e s  

Supreme C o u r t  d e t e r m i n e d  t h i s  t o  be e r r o r ,  f i n d i n g  t h a t  d e f e n d a n t  

was d e n i e d  h i s  c o n s t i t u t i o n a l  r i g h t  o f  c o n f r o n t a t i o n .  

The Supreme C o u r t  r e c o g n i z e d  t h e  compet ing  i n t e r e s t  i n  

m a i n t a i n i n g  t h e  c o n f i d e n t i a l i t y  o f  a j u v e n i l e  's  r e c o r d s .  But 

t h e  C o u r t  conc luded  : 

" I n  t h i s  s e t t i n g  . . . t h e  r i g h t  o f  c o n f r o n -  
t a t i o n  is paramount  t o  t h e  S t a t e ' s  p o l i c y  of  
p r o t e c t i n g  a  j u v e n i l e  of  f e n d e r .  Whatever  t e m -  
p o r a r y  embar r a s smen t  migh t  r e s u l t  t o  [ t h e  
j u v e n i l e ]  o r  h i s  f a m i l y  by d i s c l o s u r e  of  h i s  
j u v e n i l e  r e c o r d - - i f  t h e  p r o s e c u t i o n  i n s i s t e d  on  
u s i n g  him t o  make i ts  case--is ou twe ighed  by 
[ d e f e n d a n t ' s ]  r i g h t  to p robe  i n t o  t h e  i n f l u e n c e  
o f  p o s s i b l e  b i a s  i n  t h e  t e s t i m o n y  o f  a  c r u c i a l  
i d e n t i f i c a t i o n  w i t n e s s  .I1 D a v i s ,  s u p r a ,  415 U.S. a t  
319,  94 S .C t .  a t  1112 ,  39 L.Ed.2d a t  355. 

W e  f i n d  t h a t  t h e  j u d g e ' s  r u l i n g  h e r e  d e n y i n g  d e f e n d a n t ' s  

m o t i o n  t o  i n s p e c t  d e n i e d  him h i s  r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  

a g a i n s t  him. But o u r  s u b s e q u e n t  r e v i e w  of  t h o s e  j u v e n i l e  r e c o r d s  

c o n v i n c e s  u s  t h a t  t h e  e r r o r  i n  t h i s  case is h a r m l e s s .  S e e  S a l a z  

v .  S t a t e  ( 1 9 7 7 ) ,  Wyo . , 561 P.2d 238,  241;  S t a t e  v .  Myers 

( 1 9 7 6 ) ,  1 1 5  R.  I. 1583 ,  350 A. 2d 611 ,  614-615. 

W e  d e c l i n e  to  a d o p t  a r u l e  a s  b road  as t h a t  which h a s  b e e n  

a d o p t e d  i n  many s t a t e s ,  which a l l o w s  e v i d e n c e  of  p r i o r  j u v e n i l e  

c o n v i c t i o n s  t o  be used as e v i d e n c e  t o  a t t a c k  t h e  g e n e r a l  c r e d i b i -  

l i t y  o f  a w i t n e s s .  See  S t a t e  v.  Def fenbaugh  ( 1 9 7 5 ) ,  217 Kan. 

469,  536 P.2d 1030.  Montana,  u n l i k e  many s t a t e s ,  d o e s  n o t  

r e c o g n i z e  t h e  u se  o f  p r i o r  c o n v i c t i o n s  t o  impeach t h e  g e n e r a l  

c r e d i b i l i t y  o f  a  w i t n e s s .  Ru le  609,  Mont .R. Ev id .  T h e r e f o r e ,  w e  

con£  i n e  t h e  p e r m i s s i b l e  u se  of  t h e s e  j u v e n i l e  r e c o r d s  t o  

d e m o n s t r a t i n g ,  b y  c r o s s - e x a m i n a t i o n ,  a w i t n e s s '  b i a s ,  p r e j u d i c e ,  

o r  m o t i v e .  See  S t a t e  v.  Brown ( 1 9 7 5 ) ,  1 3 2  N . J .  S u p e r .  584,  334  

I n  t h i s  case, d e f e n d a n t  a t t e m p t e d  t o  a t t a c k  b o t h  com- 

p e t e n c y  and c r e d i b i l i t y .  The t r i a l  judge  examined t h e  j u v e n i l e  

r e c o r d s  o f  t h e  j u v e n i l e  w i t n e s s e s  i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  

t h e  j u v e n i l e s  were c o m p e t e n t  unde r  Ru le  601,  Mont.R.Evid. H e  



e x c l u d e d  t e s t i m o n y  from L. B . ,  f i n d i n g  t h a t  based  on r e p o r t s  from 

W a r m  S p r i n g s ,  s h e  was s e r i o u s l y  m e n t a l l y  ill and s h o u l d  n o t  

t e s t i f y .  H i s  e x a m i n a t i o n  o f  t h e  o t h e r  j u v e n i l e  r e c o r d s  r e v e a l e d  

t h a t  a l l  o f  t h e  o t h e r  w i t n e s s e s  were c o m p e t e n t .  The t r i a l  judge  

s p e c i f i c a l l y  v o i r  d i r e d  J .S .E. ,  t h e  w i t n e s s  whose competency  w a s  

i n  q u e s t i o n ,  and found h e r  t o  be c o m p e t e n t .  W e  f i n d  no e v i d e n c e  

i n  t h e  r e c o r d  i n d i c a t i n g  t h a t  J .S .E.  w a s  i n c a p a b l e  of  t r u t h -  

f u l n e s s  o r  i n  any  way i n c o m p e t e n t  to t e s t i f y .  I t  is w i t h i n  t h e  

d i s c r e t i o n  o f  t h e  t r i a l  judge  to d e t e r m i n e  competency  and h i s  

f i n d i n g s  w i l l  n o t  be  o v e r t u r n e d  a b s e n t  an  a b u s e  of d i s c r e t i o n .  

S t a t e  v. Shambo ( 1 9 5 8 ) ,  1 3 3  Mont. 305,  309,  322  P.2d 657,  659.  

Here t h e  C o u r t  d i d  n o t  err  i n  a l l o w i n g  t h e  j u v e n i l e  w i t n e s s e s  to 

t e s t i f y .  

W e  f u r t h e r  c o n c l u d e  t h a t  t h e  j u v e n i l e  r e c o r d s  p r o v i d e d  no 

b a s i s  f o r  impeach ing  t h e  w i t n e s s e s  by showing b i a s  or  p r e j u d i c e .  

Two o f  t h e  j u v e n i l e  w i t n e s s e s  had no j u v e n i l e  r e c o r d s  u n t i l  t h e  

t r i a l  was c o m p l e t e d ;  o n e  w i t n e s s  (L.B.)  was d i s q u a l i f i e d  from 

t e s t i f y i n g  by t h e  j udge ;  o n e  w i t n e s s  had been  on p r o b a t i o n  f o r  

o n e  month,  b u t  t h e  p r o b a t i o n  had been  comple ted  b e f o r e  d e f e n d a n t  

was a r r e s t e d  i n  c o n n e c t i o n  w i t h  t h i s  crime; t h e  o t h e r  w i t n e s s  

( J . S . E . )  was i n  f a c t  i n v o l v e d  w i t h  t h e  j u v e n i l e  c o u r t  s y s t e m  a t  

t h e  time o f  t r i a l .  But  d e f e n d a n t  w a s  g i v e n  p l e n t y  o f  o p p o r t u n i t y  

t o  c ro s s - examine  J .S .E.  a s  t o  h e r  m o t i v e s  f o r  t e s t i f y i n g ,  and h e r  

c r e d i b i l i t y  was a t t a c k e d  many times w h i l e  s h e  was on  t h e  w i t n e s s  

s t a n d .  She a d m i t t e d  l y i n g  when s h e  was i n i t i a l l y  q u e s t i o n e d  by 

t h e  p o l i c e .  She t e s t i f i e d  t h a t  s h e  o r i g i n a l l y  d i d  n o t  want  to 

t a l k  t o  t h e  p o l i c e ,  b u t  changed h e r  mind i n  o r d e r  to t e a c h  t h e  

c o d e f e n d a n t  i n  t h i s  case a l e s s o n .  De fense  c o u n s e l  e l i c i t e d  t h e  

i n f o r m a t i o n  from J.S.E.  t h a t  s h e  was p r e s e n t l y  a r e s i d e n t  of  t h e  

Mounta in  V i e w  Home, and a s k e d  h e r  w h e t h e r  s h e  had been  promised  

a n y  f a v o r s  f o r  t e s t i f y i n g ,  a l l  of  which i n d i c a t e d  to t h e  j u r y  

t h a t  s h e  was i n v o l v e d  w i t h  t h e  j u v e n i l e  a u t h o r i t i e s .  

I n  sum, w e  f i n d  t h a t  d e f e n d a n t  s h o u l d  have  been  p e r m i t t e d  



t o  i n s p e c t  t h e  j u v e n i l e  r e c o r d s ,  i n  camera, i n  o r d e r  to d e t e r m i n e  - 

w h e t h e r  t h e r e  were f a c t o r s  p r e s e n t  which would g i v e  t h e  w i t n e s s e s  

a m o t i v e  to t e s t i f y  i n  t h e  S t a t e ' s  f a v o r ,  o r  r e n d e r  them somehow 

b i a s e d  or p r e j u d i c e d .  But  hav ing  made t h i s  i n s p e c t i o n  s i n c e  t h e  

t i m e  o f  t r i a l ,  w e  have  d e t e r m i n e d  t h a t  i n  t h i s  c a s e ,  t h e  d e n i a l  

o f  t h e  mo t ion  t o  i n s p e c t  was h a r m l e s s  e r r o r .  Because  d e f e n d a n t ' s  

r i g h t s  were n o t  p r e j u d i c e d  i n  t h i s  s i t u a t i o n ,  w e  f i n d  no r e a s o n  

t o  g r a n t  d e f e n d a n t  a new t r i a l .  

A t  t r i a l ,  d e f e n d a n t  o f f e r e d  t e s t i m o n y  from B i l l  Murray,  

a B u t t e  a t t o r n e y ,  who was c a l l e d  to t h e  p o l i c e  s t a t i o n  on A p r i l  

5, 1979  b y  Debbie  F o s t e r ,  t h e  sister of  c o d e f e n d a n t ,  Randolph 

S c o t t .  The d e f e n d a n t  made a f o r m a l  o f f e r  o f  p roo f  s t a t i n g  t h a t  

Murray would t e s t i f y  t h a t  F o s t e r  had t o l d  him t h a t  J .S .E . ,  a pro-  

s e c u t i o n  w i t n e s s  and one  o f  t h e  v i c t i m s ,  w a s  b e i n g  q u e s t i o n e d  i n  

v i o l a t i o n  o f  h e r  r i g h t  to c o u n s e l  and h e r  r i g h t  to r ema in  s i l e n t .  

The c o u r t  r e j e c t e d  t h e  o f f e r  as h e a r s a y .  The d e f e n d a n t  a lso  

o f f e r e d  E x h i b i t  "J" , a p o l i c e  i n v e s t i g a t i v e  r e p o r t ,  r e l a t i n g  a 

s t a t e m e n t  t a k e n  from J.S.E.  i n  which s h e  a l l e g e d l y  r e p u d i a t e d  h e r  

p r i o r  i n c r i m i n a t o r y  s t a t e m e n t s  r e g a r d i n g  t h e  d e f e n d a n t .  The 

c o u r t  e x c l u d e d  t h e  r e p o r t .  

D e f e n d a n t  p r e d i c a t e s  error  on  t h e s e  r u l i n g s  o f  t h e  t r i a l  

j u d g e ,  a r g u i n g  t h a t  t h e  c o u r t  s h o u l d  have  a l l o w e d  t h e  " j u r y  to 

l e a r n  t h a t  o n e  o f  t h e  c o m p l a i n i n g  w i t n e s s e s  was t e s t i f y i n g  a f t e r  

h a v i n g  been  d e n i e d  h e r  r i g h t s  to r ema in  s i l e n t  and be r e p r e s e n t e d  

b y  c o u n s e l  and had s u b s e q u e n t l y  r e p u d i a t e d  t h e  i n c r i m i n a t i n g  s ta-  

t e m e n t  s h e  had made a g a i n s t  t h e  D e f e n d a n t  ." 
The d i s t r i c t  j u d g e ' s  r u l i n g  a s  to M u r r a y ' s  t e s t i m o n y  w a s  

c o r r e c t .  Murray i n t e n d e d  to t e s t i f y  as  to  what  Debbie  F o s t e r  had 

t o l d  him, and F o s t e r ' s  t e s t i m o n y  was b e i n g  o f f e r e d  f o r  i t s  t r u t h .  

R u l e  801,  Mont.R.Evid. T h i s  t e s t i m o n y  was c l e a r l y  h e a r s a y  and 

was i n a d m i s s i b l e .  Rule  802,  Mont .R. Evid  . F u r t h e r ,  d e f e n d a n t  was 

n o t  d e n i e d  h i s  r i g h t  to g e t  t h i s  i n f o r m a t i o n  b e f o r e  t h e  j u r y ;  h e  

c o u l d  have  c a l l e d  Debbie  F o s t e r  to t e s t i f y  a b o u t  h e r  



o b s e r v a t i o n s .  

De fendan t  c o n c e d e s  t h a t  e x h i b i t  "J" may have  b e e n  h e a r s a y ,  

b u t  he  a r g u e s  t h a t  t h e  e v i d e n c e  which it c o n t a i n e d  s h o u l d  have  

b e e n  p r e s e n t e d  t o  t h e  j u r y  n o n e t h e l e s s .  W e  a g r e e  t h a t  it w a s  

i n a d m i s s i b l e  h e a r s a y .  R u l e s  803  ( 8 ) ,  802,  Mont .R. Ev id .  W e  d o  

n o t e  t h a t  d e f e n d a n t  was f r e e  t o  q u e s t i o n  t h e  p o l i c e  as to t h e  

p r i o r  i n c o n s i s t e n t  s t a t e m e n t s  made by J .S .  E .  c o n t a i n e d  i n  t h a t  

r e p o r t ,  Rule  8 0 1 ( d ) ,  Mont.R.Evid, and he  was f r e e  to q u e s t i o n  

J .S .E.  a b o u t  t h o s e  s t a t e m e n t s .  The c o u r t  r u l e d  c o r r e c t l y  i n  

d e n y i n g  t h i s  e x h i b i t  s a d m i s s i o n  i n t o  e v i d e n c e .  

A p p e l l a n t  n e x t  a l l e g e s  e r r o r  i n  t h e  d i s t r i c t  j u d g e ' s  r e f u -  

s a l  t o  g i v e  s e v e r a l  o f  h i s  o f f e r e d  j u r y  i n s t r u c t i o n s .  

D e f e n d a n t ' s  p roposed  i n s t r u c t i o n  No. 4  would have t o l d  t h e  j u r y  

t h a t :  

"A c h a r g e  s u c h  as t h a t  made a g a i n s t  t h e  D e f e n d a n t  
i n  t h i s  c a s e  is o n e  which is e a s i l y  made, a n d ,  o n c e  
made,  d i f f i c u l t  to  d e f e n d  a g a i n s t ,  e v e n  i f  t h e  per- 
s o n  a c c u s e d  is i n n o c e n t .  

" T h e r e f o r e ,  t h e  l a w  r e q u i r e s  t h a t  you examine  t h e  
t e s t i m o n y  o f  t h e  f e m a l e  p e r s o n s  named i n  t h e  i n f o r -  
m a t i o n  w i t h  c a u t i o n . "  

W e  app roved  a s imi la r  i n s t r u c t i o n  i n  S t a t e  v. Smi th  

(1980  1 Mont. , 609 P.2d 696, 37 S t .Rep .  583, and d e t e r -  

mined t h a t  it s h o u l d  be g i v e n  i n  t h o s e  cases i n  which t h e  e v i -  

d e n c e  a t  t r i a l  shows (1) p e r s o n a l  e n m i t y  be tween  t h e  v i c t i m  and 

t h e  d e f e n d a n t ,  - and ( 2 )  no  c o r r o b o r a t i n g  e v i d e n c e  to s u p p o r t  t h e  

v i c t i r r l s  a c c o u n t  o f  t h e  r a p e .  S t a t e  v.  P e c o r a  ( 1 9 8 0 ) ,  Mon t . 
, 619 P.2d 173 ,  37 S t .Rep .  1742.  See  also S t a t e  v. H i g l e y  

(1980  t Mont. , 6 2 1  P.2d 1043,  37 S t .Rep .  1942 .  

Here, t h e  D i s t r i c t  C o u r t  p r o p e r l y  r e f u s e d  to g i v e  t h e  

S m i t h  i n s t r u c t i o n .  A s  t o  C o u n t s  I1 and 111, c h a r g i n g  d e f e n d a n t  

w i t h  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t  a g a i n s t  A. R.  B.  and 

L.A.W., t h e r e  was no b a s i s  i n  t h e  e v i d e n c e  f o r  o f f e r i n g  t h i s  

i n s t r u c t i o n .  No e v i d e n c e  was adduced showing any  p e r s o n a l  e n m i t y  

be tween  t h e  d e f e n d a n t  and A.R.B.  o r  L.A.W. I n  a d d i t i o n ,  t h e r e  



was c o r r o b o r a t i n g  t e s t i m o n y  from A.R.B.  I s  b r o t h e r  and from M r .  

N i c h o l s o n ,  b o t h  o f  whom had w i t n e s s e d  t h e  acts  of  d e f e n d a n t  

a g a i n s t  A.R.B. The judge  c o r r e c t l y  d e t e r m i n e d  t h a t  t h e  j u r y  

s h o u l d  n o t  be i n s t r u c t e d  to v iew t h e  t e s t i m o n y  of  t h e s e  two w i t -  

n e s s e s  any  d i f f e r e n t l y  from t h a t  o f  any  o t h e r  w i t n e s s .  

The e v i d e n c e  a t  t r i a l  d i d  show p e r s o n a l  enmi ty  be tween  t h e  

d e f e n d a n t  and J .S .E.  She t e s t i f i e d  t h a t  s h e  wanted to t e a c h  

C a m i t s c h ' s  c o d e f e n d a n t  a l e s s o n ,  and t h e  c o d e f e n d a n t  t e s t i f i e d  

t h a t  J .S.E.  had t h r e a t e n e d  t h a t  s h e  would g e t  even  w i t h  d e f e n d a n t  

f o r  k e e p i n g  h e r  f rom s e e i n g  t h e  c o d e f e n d a n t .  A d d i t i o n a l l y ,  t h e  

o n l y  e v i d e n c e  o f  t h e  crime w a s  t h a t  g i v e n  by J.S.E.  h e r s e l f ,  and 

s h e  a d m i t t e d  to c h a n g i n g  h e r  s t o r y  i n  s e v e r a l  p a r t i c u l a r s .  I n  

sum, t h e r e  w a s  a s u f f i c i e n t  b a s i s  i n  t h e  e v i d e n c e  f o r  t h i s  t y p e  

o f  i n s t r u c t i o n ,  u n d e r  S m i t h ,  b u t  t h e  d e f e n d a n t  f a i l e d  to l i m i t  

t h e  i n s t r u c t i o n  to a d v i s i n g  t h e  j u r y  to l o o k  w i t h  c a u t i o n  a t  t h e  

t e s t i m o n y  o f  o n l y  J .S.E.  

The i n s t r u c t i o n  as o f f e r e d  was e r r o n e o u s  and i n c o r r e c t  

w i t h  r e s p e c t  t o  t h e  t e s t i m o n y  o f  t h e  o t h e r  c o m p l a i n i n g  w i t n e s s e s ,  

A.R.B. and L.A.W. A c c o r d i n g l y ,  it was c o r r e c t y  r e f u s e d  i n  i t s  

o f f e r e d  form.  W e  f i n d  no error  i n  t h e  j u d g e ' s  r e f u s a l  t o  g i v e  

t h e  i n s t r u c t i o n  unde r  t h e s e  c i r c u m s t a n c e s .  S t a t e  v .  P e c o r a ,  

s u p r a ,  Mont. a t  , 619 P.2d a t  175 ,  37 S t .Rep .  a t  1745 .  

D e f e n d a n t  a lso  p r e d i c a t e s  error on  t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  g i v e  t w o  i n s t r u c t i o n s  r e l a t i n g  to impeachment.  

P roposed  I n s t r u c t i o n  N o .  5  c o n t a i n e d  a d e f i n i t i o n  of  

" impeachment"  and a n  e x p l a n a t i o n  t h a t  t h e  l a w  allows a w i t n e s s  to 

b e  impeached by p r i o r  i n c o n s i s t e n t  s t a t e m e n t s .  P roposed  I n s t r u c -  

t i o n  N o .  6 o u t l i n e d  f o r  t h e  j u r y  c e r t a i n  t y p e s  of  e v i d e n c e  which 

c o u l d  s e r v e  to impeach a w i t n e s s '  t e s t i m o n y .  

D e f e n d a n t  a g r e e d  a t  t r i a l  t h a t  t h e  e x p l a n a t i o n  i n  p roposed  

I n s t r u c t i o n  No. 5  a b o u t  p r i o r  i n c o n s i s t e n t  s t a t e m e n t s  w a s  ade- 

q u a t e l y  c o v e r e d  by t h e  c o u r t ' s  I n s t r u c t i o n  N o .  3 .  T h e r e f o r e  we 

need  o n l y  c o n s i d e r  w h e t h e r  a d e f i n i t i o n  o f  " impeach" s h o u l d  have  



been  g i v e n  to  t h e  j u r y .  A l though  t e c h n i c a l  words  and e x p r e s s i o n s  

u sed  i n  j u r y  i n s t r u c t i o n s  mus t  be d e f i n e d  f o r  t h e  j u r y ,  words  o f  

common u n d e r s t a n d i n g  need n o t  be so e x p l a i n e d .  McGuinn v. S t a t e  

( 1 9 7 8 ) ,  177  Mont. 215, 225,  581  P.2d 417,  423;  S t a t e  v.  ~ u m p h r i e s  

( 1 9 7 8 ) ,  2 1  Wash.App. 405,  586 P.2d 130 ,  135 .  None of  t h e  

i n s t r u c t i o n s  g i v e n  to t h e  j u r y  c o n t a i n e d  t h e  term "impeach , "  b u t  

t h e  j u r y  w a s  t o l d  by t h e  judge  i n  I n s t r u c t i o n  No. 3  t o  c o n s i d e r  

c e r t a i n  f a c t o r s  i n  a s s e s s i n g  t h e  c r e d i b i l i t y  of  t h e  w i t n e s s e s .  

I n s t r u c t i o n  N o .  3  t o l d  t h e  j u r y  how t o  a n a l y z e  t h e  t e s t i m o n y  

w i t h o u t  e v e r  t e l l i n g  them t h a t  t h e y  were t o  c o n s i d e r  c e r t a i n  e v i -  

d e n c e  a s  " impeach ing"  e v i d e n c e .  A d e f i n i t i o n  o f  impeach was n o t  

n e c e s s a r y  i n  t h a t  t h e  j u r y  was f u l l y  i n s t r u c t e d  on t h i s  a s p e c t  of  

t h e  l a w  and d e f e n s e  c o u n s e l  was n o t  p r e c l u d e d  from a r g u i n g  h i s  

t h e o r y  of t h e  c a s e .  See  S t a t e  v. K i r k a l d i e  ( 1 9 7 8 ) ,  Mont. 

, 587 P.2d 1298,  1304-1305, 3 5  S t .Rep .  1532 ,  1538-1539; S t a t e  

v .  Lee  ( 1 9 7 6 ) ,  221  Kan. 109 ,  558  P.2d 1096 ,  1099 .  

D e f e n d a n t ' s  p roposed  I n s t r u c t i o n  N o .  6  was a d e q u a t e l y  

c o v e r e d  by t h e  c o u r t ' s  I n s t r u c t i o n  N o .  3. N o .  6  c o n t a i n e d  a 

n o n e x h a u s t i v e  l i s t  o f  e v i d e n c e  t h a t  a j u r o r  c o u l d  c o n s i d e r  i n  

a s s e s s i n g  t h e  c r e d i b i l i t y  of  a w i t n e s s ,  as s e t  f o r t h  i n  t h e  com- 

m e n t s  t o  R u l e  607, Mont.R.Evid. A l though  it would n o t  have  b e e n  

e r ro r  to  g i v e  s u c h  a s p e c i f i c  i n s t r u c t i o n ,  it was u n n e c e s s a r y  f o r  

t h e  c o u r t  t o  d o  so. The i n s t r u c t i o n  g i v e n  c o n t a i n e d  t h e  

s u b s t a n c e  o f  d e f e n d a n t 1  s i n s t r u c t i o n :  

"You a r e  t h e  sole j u d g e s  o f  t h e  c r e d i b i l i t y  of  
a l l  t h e  w i t n e s s e s  who have  t e s t i f i e d  i n  t h i s  
case, and o f  t h e  w e i g h t  t o  be g i v e n  t h e i r  
t e s t i m o n y .  You w i l l  judge t h e  c r e d i b i l i t y  of  a 
w i t n e s s  by t h e  manner i n  which he  t e s t i f i e s ,  b y  
t h e  n a t u r e  o f  h i s  t e s t i m o n y ,  o r  by  e v i d e n c e  
a f f e c t i n g  h i s  c h a r a c t e r  f o r  t r u t h ,  h o n e s t y  o r  
i n t e g r i t y ,  or  h i s  m o t i v e s ,  o r  by c o n t r a d i c t o r y  
e v i d e n c e ;  and i n  d e t e r m i n i n g  t h e  w e i g h t  t o  be 
g i v e n  t o  t h e  t e s t i m o n y  of any  w i t n e s s ,  you have  
a r i g h t  to c o n s i d e r  t h e  a p p e a r a n c e  of  each  w i t -  
n e s s  on  t h e  s t a n d ,  h i s  manner of t e s t i f y i n g ,  h i s  
a p p a r e n t  c a n d o r  o r  l a c k  of  c a n d o r ,  h i s  a p p a r e n t  
f a i r n e s s  o r  l a c k  o f  f a i r n e s s ,  h i s  a p p a r e n t  
i n t e l l i g e n c e  o r  l a c k  o f  i n t e l l i g e n c e ,  h i s  
knowledge and means of  knowledge on t h e  s u b j e c t  
upon which he  t e s t i f i e s ,  t o g e t h e r  w i t h  a l l  t h e  
o t h e r  c i r c u m s t a n c e s  a p p e a r i n g  i n  e v i d e n c e  on  t h e  
t r i a l .  



" I f  you b e l i e v e  t h a t  any  w i t n e s s  who h a s  
t e s t i f i e d  i n  t h i s  case h a s  w i l f u l l y  t e s t i f i e d  
f a l s e l y  a s  to  any  material  m a t t e r  i n  t h e  c a s e ,  
you mus t  reject  such  of  h i s  t e s t i m o n y  as you 
b e l i e v e  t o  have  been  f a l s e  and you have  t h e  
r i g h t  t o  v iew t h e  res t  o f  h i s  t e s t i m o n y  w i t h  
d i s t r u s t  and i n  y o u r  d i s c r e t i o n  d i s r e g a r d  it,  
u n l e s s ,  a f t e r  e x a m i n a t i o n  of  a l l  t h e  e v i d e n c e ,  
you  f i n d  s u c h  t e s t i m o n y  wor thy  o f  b e l i e f  ." 
C o u r t ' s  I n s t r u c t i o n  N o .  3. 

I t  was c l e a r l y  u n n e c e s s a r y  f o r  t h e  c o u r t  t o  g i v e  

d e f e n d a n t ' s  p roposed  i n s t r u c t i o n .  The s u b s t a n c e  of  it was con- 

t a i n e d  i n  t h e  i n s t r u c t i o n s  g i v e n ,  and w e  w i l l  l o o k  to t h e  

i n s t r u c t i o n s  a s  a  whole  i n  d e t e r m i n i n g  w h e t h e r  t h e y  are a d e q u a t e .  

S t a t e  v. C a r y l  ( 1 9 7 5 ) ,  1 6 8  Mont. 414,  430,  543  P.2d 389,  398.  

The l a s t  s p e c i f i c a t i o n  o f  error i n v o l v e s  t h e  d i s t r i c t  

j u d g e ' s  d e s i g n a t i o n  o f  d e f e n d a n t  a  " d a n g e r o u s  o f f e n d e r "  f o r  

p a r o l e  p u r p o s e s .  D e f e n d a n t  a r g u e s  t h a t  t h e r e  was no e v i d e n c e  t o  

s u p p o r t  t h i s  d e s i g n a t i o n  and t h a t  t h i s  d e s i g n a t i o n  was as  c o n c l u -  

s o r y  as t h e  d e s i g n a t i o n  which t h i s  C o u r t  s t r u c k  down i n  Matter of  

McFadden (1980  ) , Mont . , 605 P.2d 599,  37 S t .Rep .  55. 

S e c t i o n  46-18-404, MCA, a l l o w s  t h e  d i s t r i c t  judge,  i n  h i s  

d i s c r e t i o n ,  to  d e s i g n a t e  a c r i m i n a l  as d a n g e r o u s  f o r  p u r p o s e s  of  

p a r o l e .  I n  McFadden , s u p r a ,  Mont. a t  , 605  P.2d a t  600,  

37 S t .Rep .  a t  56, w e  h e l d  t h a t  a c o u r t  must  a r t i c u l a t e  i ts  

r e a s o n s  f o r  t h e  d e s i g n a t i o n ,  and t h a t  mere r e c i t a t i o n  o f  t h e  s t a -  

t u t o r y  l a n g u a g e  was i n s u f f i c i e n t .  The r e a s o n  a r t i c u l a t e d  h e r e  by 

J u d g e  O l s e n  was t h a t  " [ d e f e n d a n t ]  r e p r e s e n t s  a s u b s t a n t i a l  

d a n g e r  t o  o t h e r  p e r s o n s  i n  s o c i e t y  i n  t h e  o p i n i o n  of t h i s  

C o u r t  ." 
W e  f i n d  t h i s  to  be a mere r e c i t a t i o n  of  t h e  s t a t u t e ,  and 

v i o l a t i v e  o f  McFadden. But  because  t h e  r e c o r d  i n  t h i s  case 

r e v e a l s  s u b s t a n t i a l  e v i d e n c e  which c o u l d  have  l e d  t h e  d i s t r i c t  

j u d g e  to d e s i g n a t e  d e f e n d a n t  " d a n g e r o u s , "  we remand t h e  c a u s e  to 

t h e  d i s t r i c t  judge f o r  f i n d i n g s  t o  s u p p o r t  h i s  c o n c l u s i o n .  

U n l i k e  t h e  d i s t r i c t  judge  i n  McFadden, Judge  O l s e n  made a 



f i n d i n g  t h a t  d e f e n d a n t  w a s  d a n g e r o u s .  However, w i t h o u t  hav ing  

t h e  r e a s o n s  a r t i c u l a t e d  i n  t h e  judgment ,  w e  c a n n o t  de  t e n n i n e  

w h e t h e r  t h e r e  was an  a b u s e  o f  d i s c r e t i o n  by t h e  j udge .  

W e  a£  f i r m  t h e  c o n v i c t  i o n s  i n  t h i s  c a u s e  , and remand it to  

t h e  D i s t r i c t  C o u r t  f o r  f i n d i n g s  t o  s u p p o r t  t h e  d e s i g n a t i o n  of  

d e f e n d a n t  as " d a n g e r o u s .  " 

M r .  Ch i e f  J u s t i c e  Frank  I. H a s w e l l  
s i t t i n g  i n  p l a c e  of  M r .  J u s t i c e  
F rank  B. M o r r i s o n .  

M r .  ~ u s f % & r e d  J. Weber s i t t i n g  
i n  p l a c e  o f  M r .  J u s t i c e  D a n i e l  J. 
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