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M r .  Chie f  J u s t i c e  Frank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The sole i s s u e  i n  t h i s  c a s e  is t h e  v a l i d i t y  of an  admi- 

n i s t r a t i v e  r u l e  o f  t h e  Board of B a r b e r s  r e q u i r i n g  a  y e a r ' s  

a p p r e n t i c e s h i p  s e r v e d  i n  a  commerc ia l  b a r b e r s h o p  p r i o r  to exami- 

n a t i o n  and l i c e n s i n g  a s  a b a r b e r .  The D i s t r i c t  Cour t  h e l d  t h e  

r u l e  i n v a l i d .  W e  a f  f  i r m .  

I n  O c t o b e r ,  1979 ,  Big Sky C o l l e g e  a sked  t h e  Board of 

B a r b e r s  i f  C l a r e  Delaney ,  a  r e c e n t  g r a d u a t e ,  c o u l d  t e a c h  a t  t h e  

c o l l e g e  and q u a l i f y  t h a t  t e a c h i n g  a c t i v i t y  a s  an  a p p r e n t i c e s h i p  

f o r  t h e  p u r p o s e  of  e x a m i n a t i o n  and l i c e n s i n g  a s  a  b a r b e r .  The 

Board t r e a t e d  t h i s  r e q u e s t  a s  a  p e t i t i o n  f o r  a  d e c l a r a t o r y  r u l i n g  

u n d e r  t h e  Montana A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (MAPA) . Fo l lowing  

a  h e a r i n g ,  t h e  Board r u l e d  t h a t  t h e  t e a c h i n g  a c t i v i t y  c o u l d  c o u n t  

f o r  h a l f  a  y e a r ' s  a p p r e n t i c e s h i p  p r o v i d e d  t h e  o t h e r  h a l f  y e a r  was 

s e r v e d  i n  a  commerc ia l  b a r b e r s h o p .  

B i g  Sky C o l l e g e  p e t i t i o n e d  f o r  j u d i c i a l  r e v i e w  of t h a t  

r u l i n g .  The Dis t r ic t  C o u r t  o f  Mis sou la  County h e l d  t h e  r u l e  

i n v a l i d  and awarded summary judgment  i n  f a v o r  of t h e  C o l l e g e .  

The Board h a s  a p p e a l e d  t h i s  judgment to  t h i s  C o u r t .  

The p a r t i e s  have s t i p u l a t e d  t h a t  C l a r e  Delaney  w i l l  r e t a i n  

h e r  l i c e n s e  r e g a r d l e s s  o f  t h e  outcome of  t h i s  a p p e a l .  Thus it is 

o n l y  t h e  v a l i d i t y  o f  t h e  r u l e  a s  i n t e r p r e t e d  by t h e  Board t h a t  is 

t h e  s u b j e c t  o f  t h i s  a p p e a l .  

The r e l e v a n t  s t a t u t e  p r o v i d e s  : 

"On c o m p l e t i o n  of  1 y e a r  of a p p r e n t i c e s h i p  unde r  
t h e  immedia te  p e r s o n a l  s u p e r v i s i o n  of a  l i c e n s e d  
b a r b e r ,  an  a p p r e n t i c e  must  a p p l y  to t h e  d e p a r t -  
ment  to  t a k e  t h e  e x a m i n a t i o n  f o r  a  b a r b e r ' s  cer- 
t i f i c a t e  o f  r e g i s t r a t i o n . "  S e c t i o n  37-30-305, 
MCA. 

An a p p r e n t i c e  is s t a t u t o r i l y  d e f i n e d  a s  f o l l o w s  : 

"An ' a p p r e n t i c e ' ,  unde r  t h i s  c h a p t e r ,  is a  pe r -  
s o n  who r e c e i v e s  i n s t r u c t i o n  i n  an  approved  
b a r b e r  s c h o o l  or c o l l e g e  and from a  b a r b e r  
a u t h o r i z e d  to p r a c t i c e  b a r b e r i n g  i n  t h i s  s t a t e  .I1 

S e c t i o n  37-30-101 ( 2 ) ,  MCA. 

The B o a r d ' s  r u l e  a t  i s s u e  h e r e  p r o v i d e s :  



"Eve ry  a p p r e n t i c e  must  s e r v e  o n e  normal  work 
y e a r ,  o r  i t s  e q u i v a l e n t  a t  t h e  d i s c r e t i o n  of  t h e  
b o a r d ,  as an  a p p r e n t i c e  b e f o r e  he c a n  t a k e  t h e  
b a r b e r  e x a m i n a t i o n . "  S e c t i o n  40-3.18 ( 6 )  - S  
1 8 6 0 ( 3 )  MAC. 

The Board a r g u e s  t h a t  it h a s  a u t h o r i t y  to a d o p t  r u l e s  f o r  

a d m i n i s t e r i n g  a s t a t u t o r y  g r a n t  of  power ,  c i t i n g  s e c t i o n  

37-30-203(2) ,  MCA; it c o n t e n d s  t h a t  i t s  r u l e  i n t e r p r e t i n g  t h e  

s t a t u t o r y  term "one y e a r  o f  a p p r e n t i c e s h i p "  f a l l s  w i t h i n  i t s  

a u t h o r i t y  where  t h e  l e g i s l a t u r e  gave  no g u i d a n c e  as to i ts 

meaning.  The Board u r g e s  u s  t o  a p p l y  t h e  MAPA s t a n d a r d  of  

" r e a s o n a b l e  n e c e s s i t y  t o  e f f e c t u a t e  t h e  p u r p o s e  of t h e  s t a t u t e "  

i n  d e t e r m i n i n g  t h e  v a l i d i t y  o f  i ts  r u l e ,  c i t i n g  s e c t i o n s  

2 -4 -305 (4 ) ,  ( 5 ) ,  and 2-4-506(1)  and ( 2 ) ,  MCA. The Board c r i t i c i -  

z e s  r e c e n t  Montana cases as d e v e l o p i n g  a common law i n c o n s i s t e n t  

w i t h  t h e  s t a t u t e s .  S p e c i f i c a l l y ,  a p p e l l a n t  c r i t i c i z e s  t h e  

f o l l o w i n g  l a n g u a g e  i n  B e l l  v.  Dept.  o f  P r o f e s s i o n a l  and 

O c c u p a t i o n a l  L i c e n s i n g  (1979  ) , Mont . , 594 P.2d 331 ,  36 

"The c o u r t s  have  u n i f o r m l y  h e l d  t h a t  a d m i n i s t r a -  
t i v e  r e g u l a t i o n s  are ' o u t  o f  harmony'  w i t h  
l e g i s l a t i v e  g u i d e l i n e s  i f  t h e y  ( 1) ' e n g r a f  t 
a d d i t i o n a l  and c o n t r a d i c t o r y  r e q u i r e m e n t s  on t h e  
s t a t u t e '  ( c i t a t i o n  o m i t t e d ) ;  o r  ( 2 )  i f  t h e y  
e n g r a f  t a d d i t i o n a l ,  n o n c o n t r a d  i c t o r y  r e q u i r e -  
m e n t s  on  t h e  s t a t u t e  which were n o t  e n v i s i o n e d  
b y  t h e  l e g i s l a t u r e .  A r i z o n a  S t .  Bd. o f  F u n e r a l  
Directors v. Per lman  ( 1 9 7 2 ) ,  1 0 8  A r i z .  33,  492 
P.2d 694."  

The Board c o n t e n d s  t h e  second  B e l l  t es t  above is i n a c c u r a t e  and 

s h o u l d  n o t  be a p p l i e d .  

W e  a g r e e  t h a t  i n  d e t e r m i n i n g  t h e  v a l i d i t y  of  t h e  Board 's 

r u l e  i n  t h i s  case t h e  MAPA t e s t  of " r e a s o n a b l e  n e c e s s i t y  to 

e f f e c t u a t e  t h e  p u r p o s e  of  t h e  s t a t u t e "  s h o u l d  be a p p l i e d .  The 

s t a t u t e  e x p r e s s l y  so p r o v i d e s  : 

"Whenever by t h e  e x p r e s s  o r  i m p l i e d  terms of  any  
s t a t u t e  a s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  
r u l e s  t o  implement ,  i n t e r p r e t ,  make s p e c i f i c ,  o r  
o t h e r w i s e  c a r r y  o u t  t h e  p r o v i s i o n s  of  t h e  
s t a t u t e ,  no r u l e  adop ted  is v a l i d  or e f f e c t i v e  
u n l e s s  c o n s i s t e n t  and n o t  i n  c o n f l i c t  w i t h  t h e  
s t a t u t e  and r e a s o n a b l y  n e c e s s a r y  t o  e f f e c t u a t e  
t h e  p u r p o s e  -- o f  t h e  s t a t u t e  ." ( ~ m p L s i s  added . )  
S e c t i o n  2-4-305(5) ,  MCA. 



W e  d i s a g r e e  t h a t  r e c e n t  Montana cases have  adop ted  a d i f -  

f e r e n t  s t a n d a r d  o r  have  d e v e l o p e d  a common l a w  i n c o n s i s t e n t  w i t h  

t h e  s t a t u t e s .  The l a n g u a g e  c r i t i c i z e d  by t h e  Board i n  B e l l  a r t i -  

c u l a t e s  t h e  t w o  r e q u i r e m e n t s  o f  s e c t i o n  2-4-305 ( 5 ) ,  MCA, q u o t e d  

i n  t h e  p r e c e d i n g  p a r a g r a p h .  I n  B e l l  w e  h e l d  an  a d m i n i s t r a t i v e  

r u l e  o f  t h e  Board o f  B a r b e r s  i n v a l i d  which r e q u i r e d  t h e  s u c c e s s -  

f u l  p a s s i n g  of  an i n s t r u c t o r ' s  e x a m i n a t i o n  f o r  l i c e n s i n g  as a 

b a r b e r  i n s t r u c t o r  i n  t h e  f a c e  of  a s t a t u t e  t h a t  r e q u i r e d  o n l y  1 0  

y e a r s  e x p e r i e n c e  and a  c h a r a c t e r  i n v e s t i g a t i o n .  S t a t e  ex r e l .  

S w a r t  v. Casne e t  a l .  ( 1 9 7 7 ) ,  172  Mont. 302,  564 P.2d 983 ,  s t r u c k  

down a d m i n i s t r a t i v e  r u l e s  of  t h e  Depa r tmen t  of  Community Af f a i r s  

t h a t  were i n  c o n f l i c t  w i t h  Montana ' s  S u b d i v i s i o n  and P l a t t i n g  

A c t .  W e  i n v a l i d a t e d  an a d m i n i s t r a t i v e  r u l e  of  t h e  Depa r tmen t  of  

S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  t h a t  r e q u i r e d  a p p l i c a t i o n  f o r  

b e n e f i t s  w i t h i n  5  d a y s  a f t e r  r e c e i p t  of  m e d i c a l  care b e c a u s e  t h e  

r u l e  d i d  n o t  e f f e c t u a t e  t h e  p u r p o s e  of  t h e  s t a t u t e ,  v i z .  p r o v i d i n g  

a i d  to t h e  i n d i g e n t .  M i c h e l s  v.  Dept .  o f  S o c i a l  and R e h a b i l -  

i t a t i o n  S e r v i c e s  ( 1 9 8 0 ) ,  Mont . , 609 P.2d 271, 37 S t .Rep .  

546. C o n t r a r y  t o  a p p e l l a n t ' s  c o n t e n t i o n ,  t h e s e  r e c e n t  Montana 

cases have  c o n s i s t e n t l y  a p p l i e d  t h e  MAPA s t a n d a r d s  i n  d e t e r m i n i n g  

t h e  v a l i d i t y  of a d m i n i s t r a t i v e  r u l e s  a d o p t e d  by s t a t e  a g e n c i e s .  

W e  a p p l y  t h e  same MAPA s t a n d a r d s  i n  t h i s  case. Here t h e  

s t a t u t e  r e q u i r e s  a y e a r  o f  a p p r e n t i c e s h i p  s e r v e d  " u n d e r  t h e  i m m e -  

d i a t e  p e r s o n a l  s u p e r v i s i o n  o f  a l i c e n s e d  b a r b e r "  i n  o r d e r  t o  

q u a l i f y  f o r  e x a m i n a t i o n  and l i c e n s i n g  as a b a r b e r .  The B o a r d ' s  

r u l e  r e q u i r e s  an a p p r e n t i c e  to s e r v e  "one normal  work y e a r ,  o r  

i t s  e q u i v a l e n t  a t  t h e  d i s c r e t i o n  of  t h e  boa rd"  b e f o r e  a p e r s o n  

becomes e l i g i b l e  f o r  e x a m i n a t i o n  and l i c e n s i n g  as a b a r b e r .  

I 1 N o r m a l  work y e a r "  as i n t e r p r e t e d  by t h e  Board unde r  i t s  r u l e  

means an  a p p r e n t i c e s h i p  s e r v e d  i n  a commercial b a r b e r s h o p  

s e t t i n g ,  w h i l e  t h e  s t a t u t e  s i m p l y  r e q u i r e s  a y e a r ' s  a p p r e n t i c e -  

s h i p  s e r v e d  "unde r  t h e  immedia te  p e r s o n a l  s u p e r v i s i o n  of a 

l i c e n s e d  b a r b e r . "  Thus t h e  B o a r d ' s  r u l e  e n g r a f t s  a n  a d d i t i o n a l  



r e q u i r e m e n t  on  a p p r e n t i c e s h i p  n o t  c o n t a i n e d  i n  t h e  s t a t u t e .  I n  

o u r  view,  t h i s  a d d i t i o n a l  r e q u i r e m e n t  t h a t  a p p r e n t i c e s h i p  be 

s e r v e d  i n  a  commerc ia l  b a r b e r s h o p  d o e s  n o t  s a t i s f y  t h e  tes t  of 

" r e a s o n a b l e  n e c e s s i t y  to e f f e c t u a t e  t h e  p u r p o s e  of t h e  s t a t u t e , "  

s e c t i o n  2-4-305(5), MCA, v i z .  r e q u i r i n g  a  p e r i o d  of t r a i n i n g  

p r i o r  t o  q u a l i f y i n g  f o r  e x a m i n a t i o n  and l i c e n s i n g  a s  a  b a r b e r .  

I t  e n g r a f t s  a d d i t i o n a l ,  n o n c o n t r a d i c t o r y  r e q u i r e m e n t s  on appren-  

t i c e s h i p  p r o h i b i t e d  by B e l l  and M i c h e l s .  W e  h o l d  t h e  r u l e  a s  

i n t e r p r e t e d  by t h e  Board i n v a l i d .  

Af f  i rmed .  

Ch ie f  J u s t i c e  

W e  c o n c u r :  


