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M r .  Ch i e f  J u s t i c e  F rank  I. Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P e t i t i o n e r  Gale Weidner  a p p e a l s  f rom a judgment e n t e r e d  i n  

D i s t r i c t  C o u r t ,  L i n c o l n  County,  h o l d i n g  t h a t  t h e  1954  w i l l  of  

Leona Weidner  was i r r e v o c a b l e  and a d m i t t i n g  t h a t  w i l l  t o  p r o b a t e .  

Leona Weidner  and E .  J .  Weidner ,  p a r e n t s  of Gale Weidner  

and L o r r a i n e  Brown, e x e c u t e d  a j o i n t  w i l l  i n  1954.  The w i l l  l e f t  

a l l  p r o p e r t y  t o  t h e  s u r v i v i n g  s p o u s e ,  and p r o v i d e d  t h a t  upon t h e  

s u r v i v o r ' s  d e a t h ,  t h e i r  son  would r e c e i v e  f i v e  d o l l a r s ,  b e c a u s e  

"he  [ h a s ]  b e e n  p r o v i d e d  f o r  a l r e a d y , "  and t h a t  t h e i r  d a u g h t e r  

would r e c e i v e  t h e  r e m a i n d e r  o f  t h e  p r o p e r t y .  

E .  J. Weidner  d i e d  i n  1957;  Leona Weidner  r e c e i v e d  pro-  

p e r t y  p u r s u a n t  t o  t h e  j o i n t  w i l l .  Leona d i e d  on  F e b r u a r y  1 4 ,  

1980 ,  and L o r r a i n e  Brown, t h e  s u r v i v i n g  d a u g h t e r ,  s o u g h t  to pro-  

b a t e  t h e  1954  w i l l .  However, t h e  s u r v i v i n g  s o n ,  Gale Weidne r ,  

p e t i t i o n e d  t h e  c o u r t  f o r  a f o r m a l  d e t e r m i n a t i o n  of  i n t e s t a c y .  He 

p roduced  an unexecu t ed  copy o f  a  second  w i l l ,  t h e  o r i g i n a l  of  

which  was p u r p o r t e d l y  e x e c u t e d  i n  1965  b y  Leona Weidner .  The 

1 9 6 5  w i l l  c o n t a i n s  a s t a n d a r d  r e v o c a t i o n  c l a u s e .  

The d i s t r i c t  judge  found t h a t  t h e  1965  w i l l  w a s  " a p p a r e n t l y  

e x e c u t e d  ." However, h a v i n g  a l s o  found t h a t  t h e  1954  w i l l  was 

b o t h  a w i l l  and a c o n t r a c t ,  he  d e t e r m i n e d  t h a t  t h e  1954  w i l l  was 

i r r e v o c a b l e  and was e n t i t l e d  to p r o b a t e ,  d e s p i t e  t h e  e x i s t e n c e  of  

t h e  1965  w i l l .  

Gale Weidner  a p p e a l s  from t h e  o r d e r  a l l o w i n g  p r o b a t e  o f  

t h e  1954 w i l l .  L o r r a i n e  Brown c r o s s - a p p e a l s ,  c l a i m i n g  t h a t  s h e  

s h o u l d  have  been  awarded a t t o r n e y  f e e s .  W e  a f f i r m  t h e  d e c i s i o n  

o f  t h e  D i s t r i c t  C o u r t  a d m i t t i n g  t h e  1954  w i l l  t o  p r o b a t e  and 

remand t h e  c a u s e  f o r  a d e t e r m i n a t i o n  of a t t o r n e y  f e e s .  

The p a r t i e s  raise s e v e r a l  i s s u e s  on a p p e a l :  

1) Was t h e  1954 w i l l  c o n t r a c t u a l  i n  n a t u r e  and i n c a p a b l e  

o f  r e v o c a t i o n ?  

2 )  Is t h e r e  s u b s t a n t i a l  e v i d e n c e  to show due  e x e c u t i o n  of 

t h e  1965  w i l l ?  



3 )  Did t h e  1965  w i l l  r evoke  t h e  1954 w i l l ?  

4 )  Does s e c t i o n  72-12-206, MCA, a l l o w  r e s p o n d e n t  t o  

r e c o v e r  a t t o r n e y  f e e s ?  

Montana l a w  p r o v i d e s  t h a t  a j o i n t  w i l l  is v a l i d ,  h u t  t h a t  

i t  inay he revoked  a t  any  t i m e .  S e c t i o n  72-11-201, MCA. D e s p i t e  

s i m i l a r  s t a t u t o r y  p r o v i s i o n s ,  many j u r i s d i c t i o n s  have  p r o v i d e d  by 

c a s e  l a w  t h a t  a j o i n t  w i l l  made p u r s u a n t  t o  a c o n t r a c t  is  n o t  - - 
r e v o c a b l e  by t h e  s u r v i v i n g  t e s t a to r ,  o r  more p r e c i s e l y ,  t h a t  t h e  

c o n t r a c t  is  i r r e v o c a b l e  and c a n  be e n f o r c e d  i n  a c o u r t  of  e q u i t y  

a l t h o u g h  t h e  w i l l  is deemed r e v o k e d .  97 C. J .S .  W i l l s  § 1366 ( a )  ; 

C o l l a r d  v.  C o l l e y  ( 1 9 6 9 ) ,  92 I d .  789, 451  P.2d 535,  540; L i n d l e y  

v .  L i n d l e y  ( 1 9 6 0 ) ,  67 N.M. 439,  356 P.2d 455,  457; R o l l s  v .  A l l e n  

( 1 9 2 8 ) ,  204 C a l .  604,  269 P. 450, 451-452. The burden  is on 

t h e  p a r t y  a s s e r t i n g  t h e  e x i s t e n c e  o f  t h e  c o n t r a c t ,  and it mus t  be 

shown by c l e a r ,  c o n v i n c i n g ,  and s a t i s f a c t o r y  e v i d e n c e .  L i n d l e y ,  

s u p r a ,  67 N.M. a t  439, 356 P.2d a t  457; C o f f e y  v. P r i c e  ( O k l a .  

1 9 6 3 ) ,  380 P.2d 537,  539.  See  also 169  ALR 62, 65. 

The d i s t r i c t  judge  found t h a t  t h e  e v i d e n c e  showed t h e  

e x i s t e n c e  o f  a c o n t r a c t .  W e  need n o t  d e t e r m i n e  w h e t h e r  t h a t  

f i n d i n g  is s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  W e  h o l d  t h a t  

t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  d o e s  n o t  e s t a b l i s h  t h a t  t h e  

1965  w i l l  w a s  d u l y  e x e c u t e d ;  t h e r e f o r e  t h e  1954  w i l l  was n o t  

r evoked  by t h e  1965  w i l l  and t h e  1954 w i l l  is e n t i t l e d  to 

p r o b a t e .  

Montana law r e q u i r e s  t h a t  a w i l l  be d u l y  e x e c u t e d ,  and 

p r o v i d e s  as f o l l o w s  : 

" . . . e v e r y  w i l l  s h a l l  be i n  w r i t i n g  s i g n e d  by 
t h e  t e s t a t o r  o r  i n  t h e  t e s t a t o r ' s  name by some 
o t h e r  p e r s o n  i n  t h e  t e s t a t o r ' s  p r e s e n c e  and by 
h i s  d i r e c t i o n  and s h a l l  be s i g n e d  by a t  l e a s t  
two p e r s o n s  each  o f  whom w i t n e s s e d  e i t h e r  t h e  
s i g n i n g  o r  t h e  t e s t a t o r ' s  acknowledgment  of t h e  
s i g n a t u r e  o r  o f  t h e  w i l l . "  S e c t i o n  72-2-302, MCA. 

The bu rden  is on t h e  p r o p o n e n t  of t h e  w i l l  to show due  e x e c u t i o n .  

S e c t i o n  72-3-310, MCA. I n  a c o n t e s t e d  case, a t  l e a s t  o n e  o f  t h e  

a t t e s t i n g  w i t n e s s e s  mus t  t e s t i f y .  S e c t i o n  72-3-309, MCA. 



The a t t o r n e y  who d r a f t e d  t h e  1965  w i l l ,  t e s t i f i e d  t h a t  

h e  w i t n e s s e d  Leona W e i d n e r ' s  s i g n i n g  of  t h e  w i l l .  H e  f u r t h e r  

t e s t i f i e d  t h a t  he  was " q u i t e  c e r t a i n "  t h a t  he  w a s  h i m s e l f  a n  

a t t e s t i n g  w i t n e s s .  H e  was n o t  c e r t a i n  who t h e  o t h e r  w i t n e s s  

was, a l t h o u g h  he t e s t i f i e d  t h a t  he  " b e l i e v e d "  t h a t  it w a s  h i s  

s e c r e t a r y ,  W i n i f r e d  H o s t e t l e r  . Mrs. Hostetler d i d  n o t  t e s t i f y  a t  

t r i a l  and M r .  W i l l i a m s  i n d i c a t e d  t h a t  i n  h i s  d i s c u s s i o n s  w i t h  

h e r ,  s h e  d i d  n o t  reca l l  t h e  s i g n i n g  of  t h e  w i l l .  

Based on t h i s  t e s t i m o n y ,  t h e  d i s t r i c t  judge found t h a t  

"Leona A. Weidner  i n  1965  made a n o t h e r  w i l l  . . . T h i s  w i l l  a p p a r e n t l y  was f u l l y  e x e c u t e d  by 
Leona A. Weidner ,  a l t h o u g h  t h e  d a t e  and names of  
t h e  w i t n e s s e s  are unknown. " 

W e  f i n d  t h a t  t h e  w i l l  was n o t  d u l y  e x e c u t e d .  The d r a f t e r  

was a b l e  t o  t e s t i f y  w i t h  c e r t a i n t y  o n l y  to h i s  own ac t s  w i t h  

r e s p e c t  t o  t h e  w i l l ;  h e  c o u l d  n o t  e s t a b l i s h  t h a t  t h e r e  was a  

s econd  w i t n e s s  who had w i t n e s s e d  e i t h e r  t h e  s i g n i n g  by t h e  testa-  

t o r  o r  t h e  t e s t a t o r ' s  acknowledgement  of  h e r  s i g n a t u r e  of  t h e  

w i l l .  W e  f i n d  i n s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  f i n d i n g  t h a t  

t h e  1965  w i l l  was " a p p a r e n t l y "  f u l l y  e x e c u t e d .  A l though  t h e r e  

may have  been s u b s t a n t i a l  c o m p l i a n c e  w i t h  t h e  s t a t u t o r y  

r e q u i r e m e n t s ,  t h e r e  was n o t  s u f f i c i e n t  e v i d e n c e  b e f o r e  t h e  t r i e r  

o f  f a c t  t o  w a r r a n t  t h i s  d e t e r m i n a t i o n .  T h e r e f o r e ,  w e  f i n d  t h a t  

t h e  1965  w i l l  c o u l d  n o t  r e v o k e  t h e  1954  w i l l .  The 1954  w i l l  was 

p r o p e r l y  a d m i t t e d  t o  p r o b a t e .  

W e  d e t e r m i n e  t h a t  r e s p o n d e n t  is e n t i t l e d  to h e r  a t t o r n e y  

f e e s  . S e c t i o n  72-12-206, MCA, p r o v i d e s  : 

" F e e s  and e x p e n s s  -- by  whom p a i d .  When t h e  
v a l i d i t y  o r  p r o b a t e  o f  a w i l l  is c o n t e s t e d  
t h r o u g h  c o u r t  a c t i o n ,  t h e  f e e s  and e x p e n s e s  mus t  
b e  p a i d  by t h e  p a r t y  c o n t e s t i n g  t h e  v a l i d i t y  or  
p r o b a t e  o f  t h e  w i l l ,  i f  t h e  w i l l  i n  p r o b a t e  is 
c o n f i r m e d .  I f  t h e  p r o b a t e  is r e v o k e d ,  t h e  costs  
m u s t  be p a i d  by t h e  p a r t y  who r e s i s t e d  t h e  revo-  
c a t i o n  or o u t  o f  t h e  p r o p e r t y  o f  t h e  d e c e d e n t ,  
a s  t h e  c o u r t  d i r e c t s . "  

Here t h e  d i s t r i c t  judge  con£ i rmed  t h e  v a l i d i t y  o f  t h e  w i l l  

i n  p r o b a t e .  Thus r e s p o n d e n t  is s t a t u t o r i l y  e n t i t l e d  to h e r  f e e s  



and e x p e n s e .  T h i s  C o u r t  h a s  n o t  a d d r e s s e d  t h e  i s s u e  o f  wha t  

c o n s t i t u t e s  " f e e s  and e x p e n s e s "  as c o n t e m p l a t e d  by t h i s  s t a t u t e .  

I n  t h e  r e c e n t  case o f  L e a s e a m e r i c a  C o r p o r a t i o n  of W i s c o n s i n  v. 

S t a t e  o f  Montana (19811,  Mont. , 625  P.2d 68, 38 S t .Rep .  

398,  w e  d i s c u s s e d  t h e  term " l e g a l  e x p e n s e s w  and d e t e r m i n e d  t h a t  

l e g a l  e x p e n s e s  i n c l u d e d  a t t o r n e y  f e e s ,  as e x p e n s e s  of  t h e  

p r o c e e d i n g s .  W e  h o l d  t h a t  " e x p e n s e s "  as used i n  s e c t i o n  

72-12-206, MCA, l i k e w i s e  encompasses  a t t o r n e y  f e e s  as  p a r t  of  t h e  

e x p e n s e  o f  t h e  p r o c e e d i n g  to c o n f i r m  t h e  p r o b a t e  of  a w i l l .  

T h i s  c a u s e  is remanded f o r  f u r t h e r  p r o c e e d i n g s  i n  a c c o r -  

d a n c e  w i t h  t h i s  o p i n i o n .  

C h i e f  J u s t i c e  

W e  c o n c u r :  


