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M r .  J u s t i c e  Frank B.  Morr ison,  J r . ,  d e l i v e r e d  t h e  Opinion 
o f  t h e  Cour t .  

Midland Foods, I n c . ,  ( s h i p p e r )  a p p e a l s  from a  judgment 

of $14,960.11 i n  f a v o r  of Add Reese ( c a r r i e r )  e n t e r e d  Septem- 

b e r  11, 1980,  i n  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Yel lowstone  

County, Honorable Rober t  H .  Wilson p r e s i d i n g ,  f o l l o w i n g  a  

t r i a l  of  t h e  c o u r t  h e l d  on August 1 2 ,  1980. We a f f i r m  t h e  

t r i a l  c o u r t ' s  judgment i n  f a v o r  of  t h e  c a r r i e r .  

T h i s  d i s p u t e  i n v o l v e s  l i a b i l i t y  f o r  damage t o  152 

boxes of boned b u l l  meat  weighing 9,120 pounds. The meat  

was p a r t  of a sh ipment  t a k e n  by t h e  c a r r i e r  from t h e  s h i p p e r ' s  

dock i.n B i l l i n g s ,  Montana, and d e l i v e r e d  t o  Lucky S t o r e s ,  

Buena Park ,  C a l i f o r n i a ,  i n  March of  1974. The d i s p u t e d  152 

boxes of  b u l l  meat  w e r e  r e f u s e d  by Lucky S t o r e s  when d e l i v -  

e r e d  by t h e  c a r r i e r .  The s h i p p e r  deduc ted  t h e  v a l u e  of  t h e  

r e j e c t e d  meat  from a n  open a c c o u n t  m a i n t a i n e d  w i t h  t h e  c a r -  

r i e r .  The c a r r i e r  t h e n  b rough t  t h i s  a c t i o n .  

The i s s u e s  on a p p e a l  a r e :  

1. Whether under  t h e  Carmack Amendment, 49 U. S . C. , § 20 
// 5'cj 7 

( l l ) ,  (49 U.S.C., r;2&W3j, t h e  s h i p p e r  i s  e n t i t l e d  t o  judgment 

a s  a  m a t t e r  of law. 

2. Whether t h e r e  a r e  s u f f i c i e n t  f a c t s  i n  t h e  r e c o r d  t o  

s u p p o r t  t h e  f i n d i n g s  made by t h e  t r i a l  c o u r t .  

The t r i a l  c o u r t  found t h a t  on March 12 ,  1974, t h e  s h i p -  

p e r ' s  employees loaded  30,000 pounds o f  f r e s h  meat  i n t o  t h e  

c a r r i e r  ' s r e f r i g e r a t e d  t r u c k - t r a i l e r  u n i t  f o r  t r a n s p o r t  t o  

Lucky S t o r e s  i n  Los Angeles ,  C a l i f o r n i a .  The loaded  meat  

came from c a t t l e  k i l l e d  by t h e  s h i p p e r  i n  i t s  p r o c e s s i n g  

p l a n t  a t  B i l l i n g s ,  Montana, and from c a r c a s s e s  d e l i v e r e d  t o  

t h e  s h i p p e r  by Cav iness  Packing Company of  Texas. The c o u r t  

f u r t h e r  found t h a t  t h e  s h i p p e r  ' s  employees exerc i -sed  ex- 

c l u s i v e  c o n t r o l  of t h e  meat  d u r i n g  b o t h  t h e  b u t c h e r i n g  and 



load ing  process .  C a r r i e r ' s  d r i v e r s  picked up the  r e f r i g -  

e r a t e d  t r a i l e r  u n i t  af  t e r  load ing .  

The r e f r i g e r a t e d  t r a i l e r  u n i t  was designed t o  hold  t h e  

temperature  of t he  meat cargo a t  t he  same temperature  t he  

meat was when loaded.  The temperature of t he  t r a i l e r  u n i t  

was se t  a t  20' F. The coo l ing  u n i t  would n o t  lower t h e  

temperature  of the  cargo below t h a t  a t  which i t  was loaded.  

The c o u r t  found t h a t  t he  r e f r i g e r a t e d  u n i t  func t ioned  p rope r ly  

on the  haul  t o  Los Angeles. 

A t  t he  time of d e l i v e r y  t o  Lucky S t o r e s  on March 1 4 ,  

1974, t he  load  was in spec t ed  by one Whisler ,  an employee 

i n s p e c t o r  of Lucky S t o r e s .  Whisler endorsed upon the  f r e i g h t  

b i l l s  and b i l l s  of l a d i n g ,  t he  temperature  of t he  meat, 34O F 

--50' F ,  w i thou t  spec i fy ing  the  p a r t i c u l a r  temperature  of 

any box i n  t h e  load .  Contrary  t o  o rd ina ry  bus ines s  p r a c t i c e ,  

Whisler d i d  no t  endorse  upon the  f r e i g h t  b i l l s  o r  b i l l s  of  

l ad ing  t h e  reason  f o r  r e j e c t i o n  of t h e  cargo.  The c a r r i e r ' s  

d r i v e r  t e s t i f i e d  t h a t  Whisler r e j e c t e d  the  meat because "he 

thought t h e  meat had been loaded f rozen  and i t  was i n  a  

thawing process  when I d e l i v e r e d  i t . "  The f r o s t e d  meat was 

i n  boxes on the  f l o o r  of t h e  t r a i l e r  u n i t .  A f t e r  l e a r n i n g  

of t h e  r e j e c t i o n ,  t h e  sh ipper  d i r e c t e d  t h a t  t h e  meat be taken 

t o  P a c i f i c  Cold S to rage ,  where' i t  was - f rozen .  

The s h i p p e r ' s  meat broker  l a t e r  checked the  load  i n  

s t o r a g e  and advised t h e  sh ipper  t h a t  t he  load  was r e j e c t e d  

because i t  was "o f f  odor".  The sh ipper  contends throughout 

t h e  c a s e  t h a t  "o f f  odor" was the  b a s i s  f o r  r e j e c t i o n .  The 

t r i a l  c o u r t  d i d  n o t  make a  f i n d i n g  r e s p e c t i n g  t h e  reason  f o r  

Lucky S t o r e s  r e j e c t i n g  t h e  load.  

Pursuant  t o  d i r e c t i o n  from the  s h i p p e r ,  t he  c a r r i e r  

r e tu rned  t h e  meat t o  t h e  sh ipper  i n  a  t r a i l e r  u n i t  c a r r y i n g  



vege tab l e s .  The temperature  of t he  t r a i l e r  u n i t ,  whi le  

hau l ing  vege tab l e s ,  was he ld  a t  38O F ,  which would n o t  

p reven t  t he  f rozen  meat from thawing. This  f a c t  was known 

t o  t he  sh ippe r .  When the  meat a r r i v e d  i n  B i l l i n g s ,  i t  was 

"soggy", and blood was running o u t  of t h e  boxes. The meat 

was e v e n t u a l l y  submit ted t o  a  render ing  p roces s  by t h e  

sh ippe r  and so ld  f o r  animal consumption. 

The t r ia l  c o u r t  found t h a t  t he  c a r r i e r ' s  r e f r i g e r a t e d  

t r a i l e r  u n i t  func t ioned  p rope r ly  a t  a l l  t imes.  This  f i n d i n g  

w a s  premised upon t h e  f a c t  t h a t  t h e  equipment was new and 

upon t h e  d r i v e r ' s  test imony t h a t  p e r i o d i c  checks of t h e  load  

were made dur ing  t r a n s p o r t .  

L i a b i l i t y  f o r  damage t o  i n t e r s t a t e  shipments i s  governed 

by t h e  Carmack Amendment, 49 U.S .C . ,  520  (1) , reenac ted  a s  

4 9  U.S.C., 811707, w i thou t  s u b s t a n t i v e  change. This  s t a t u t e  

c o d i f i e s  t h e  common-law r u l e  t h a t  a  c a r r i e r ,  though n o t  an  

a b s o l u t e  i n s u r e r ,  i s  l i a b l e  f o r  damage u n l e s s  t he  damage i s  

caused by: (1) an  a c t  of God, ( 2 )  t h e  p u b l i c  enemy, ( 3 )  t h e  

a c t  of the  s h i p p e r ,  ( 4 )  a  pub l i c  a u t h o r i t y ,  o r ,  ( 5 )  t h e  

i n h e r e n t  v i c e  o r  n a t u r e  of t h e  goods. Missour i  P a c i f i c  

Ra i l road  v .  Elmore & S t a h l  (1964) ,  377 U.S. 134, 138,  84 S.Ct. 

1142, 1145, 1 2  L.Ed.2d 194. 

For t h e  sh ipper  t o  e s t a b l i s h  a prima f a c i e  c a s e ,  i t  must 

show t h a t  t he  meat was d e l i v e r e d  t o  t h e  c a r r i e r  i n  good 

c o n d i t i o n  and a r r i v e d  i n  a  damaged cond i t i on .  The burden i s  

then  on t h e  c a r r i e r  t o  show: (1) freedom from negl igence  and 

( 2 )  a p p l i c a b i l i t y  of a t  least  one of t h e  enumerated except ions .  

Missour i  P a c i f i c  Ra i l road .  

The c a r r i e r ' s  c a s e  r e s t s  upon a  d e s c r i p t i o n  of i t s  

equipment and test imony by the  d r i v e r  t h a t  t h e  u n i t  func t ioned  

p rope r ly  throughout t h e  t r i p .  The s h i p p e r ' s  c a s e  i s  t h a t  

t h e  meat was d e l i v e r e d  i n  good cond i t i on  and,  t h e r e f o r e ,  



must have d e t e r i o r a t e d  du r ing  t h e  hau l .  W e  have c a r e f u l l y  

reviewed t h e  record  t o  determine i f  t h e r e  i s  s u b s t a n t i a l  

c r e d i b l e  evidence t o  suppor t  t h e  judgment e n t e r e d  by t h e  

t r i a l  c o u r t .  

The record  i s  n o t  c l e a r  on whether t h e  meat was r e j e c t e d  

by Lucky S t o r e s  because i t  was thawing o r  because t h e  m e a t  

was " o f f  odor".  There i s  evidence t o  suppor t  each.  

The s t r o n g e s t  evidence suppor t ing  t h e  p o s i t i o n  of t h e  

sh ipper  t h a t  t h e  cond i t i on  of t h e  meat changed du r ing  t h e  

pe r iod  of  t r a n s p o r t a t i o n ,  comes from two sources .  F i r s t ,  

a l l  of t h e  meat t h a t  was r e j e c t e d  was on t h e  bottom of t h e  

t r a i l e r  u n i t .  The record  i s  devoid of evidence from t h e  

s h i p p e r ' s  employees r ega rd ing  how t h e  boxes of meat were 

s tacked  p r i o r  t o  being loaded i n  t h e  t r a i l e r  u n i t .  Never- 

t h e l e s s ,  assuming t h e  t r a i l e r  was loaded from f r o n t  t o  back, 

t h e  sh ippe r  can a rgue  t h a t  a l l  of t h e  meat found t o  be i n  a  

"thawing process"  would n o t  have been on t h e  bottom of t h e  

t r a i l e r  u n i t  u n l e s s  t h e  cond i t i on  of t h e  meat changed a f t e r  

i t  was loaded.  

The s h i p p e r ' s  p o s i t i o n  a l s o  f i n d s  some suppor t  i n  t h e  

f a c t  t h a t ,  i f  t h e  temperature  of t h e  t ra i ler  was he ld  a t  20° 

F throughout t h e  t r i p ,  t h e  meat would n o t  have been i n  a  

"thawing process" ,  a t  t h e  time it was d e l i v e r e d  t o  Lucky 

S t o r e s .  Again, t h e  record  i s  devoid of evidence r ega rd ing  

whether f rozen  meat would thaw a t  a  temperature  of 20' F.  

However, i f  t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  

suppor t  t h e  t r i a l  c o u r t ' s  d e c i s i o n  i n  f avo r  of t h e  c a r r i e r ,  

we must a f f i rm .  W e  f i n d  such evidence t o  e x i s t .  

The temperature  of t h e  meat a t  t h e  t ime of d e l i v e r y  t o  

Lucky S t o r e s  ranged from 34' F t o  50' F.  The record  d i s -  

c l o s e s  t h e  reason f o r  t h i s  v a r i a t i o n .  The sh ipper  f i n i s h e d  

boning p a r t  of t h e  b u l l  meat on Monday, March 11, and t h e  

remainder on Tuesday, March 1 2 .  The meat was shipped on 



March 12. The meat which was boned on Monday was p u t  i n t o  a  

f r e e z e r  a t  - l o 0  F u n t i l  i t  was loaded Tuesday. The meat 

t h a t  was boned on Tuesday was being processed i n  a  room 

where t h e  temperature  v a r i e d  from 32' F t o  50' F. I t  was 

n o t  sub jec t ed  t o  f r e e z i n g  temperatures  and was loaded a f t e r  

it was boned on Tuesday. These f a c t s  account  f o r  t h e  wide 

v a r i a t i o n  i n  meat temperature  found a t  t h e  Lucky S t o r e s .  

Whether t h e  meat was r e j e c t e d  because it was warm and 

" o f f  odor" o r  because i t  was "thawing" t h e  record  can i n -  

f e r e n t i a l l y  suppor t  t h e  meat being loaded by t h e  s h i p p e r  i n  

t h e  same cond i t i on  it was found t o  be i n  when examined a t  

Lucky S t o r e s .  W e  must a f f i r m  t h e  t r i a l  c o u r t  i f  t h e r e  i s  

any s u b s t a n t i a l  c r e d i b l e  evidence t o  suppor t  i t s  judgment. 

Rule 52, M.R.Civ.P. 

Under t h e  Carmack Amendment, t h e  carrier had t h e  burden 

of proving t h a t  t h e  sh ippe r  was r e s p o n s i b l e  f o r  t h e  l o s s .  

The c a r r i e r  met t h a t  burden by proving t h a t  t h e  equipment 

d i d  n o t  malfunct ion dur ing  t h e  t r i p ,  thereby  c r e a t i n g  an 

i n f e r e n c e  of damage occu r r ing  p r i o r  t o  t h e  hau l .  Although 

t h e  s h i p p e r ' s  test imony at tempted t o  prove t h a t  t h e  meat was 

i n  an accep tab le  cond i t i on  when i t  was loaded,  t h e r e  i s  

evidence i n  t h e  record  from which t h e  t r i a l  c o u r t  could f i n d  

t h a t  t h e  meat r e j e c t e d  by Lucky S t o r e s  was i n  t h a t  same 

c o n d i t i o n  when loaded by t h e  sh ipper .  Therefore ,  t h e  s h i p p e r ' s  

conduct  i n  handl ing t h e  meat l e d  t o  t h e  r e j e c t i o n .  Although 

w e  might have decided t h e  c a s e  d i f f e r e n t l y  had w e  been t h e  

t r i e r  o f - f a c t ,  t h e r e  i s  s u f f i c i e n t  evidence i n  t h e  r eco rd  t o  

suppor t  t h e  f i n d i n g s  made by the  t r i a l  c o u r t .  

The judgment i s  a f f i rmed.  



We concur: 


