
No. 80-176 

IN THE SUPFIEME COURT OF THE STATE OF MONTANA 

JEANNE SKIERKA and ANNETTE SKIERKA, 

Plaintiffs and Respondents, 

SKIERKA BROTHERS, INC., a Corporation, 
JOHN SKIERKA and BERNICE SKIERKA, 

Defendants and Appellants. 

Appeal from: District Court of the Twelfth Judicial District, 
In and for the County of Liberty. 
Honorable B. W. Thomas, Judge presiding. 

Counsel of Record: 

For Appellants: 

Church, Harris, Johnson & Williams, Great Falls, Montana 
Douglas C. Allen arged and Donald A. LaBar arqued, 

~ d r  Respondents: 

.Donald R. Marble, Chester, Montana 
Jardine, Stephenson Law Firm, Great Falls, Montana 
John D. Stephenson argued, Great Falls, Montana 

Submitted: March 24, 1981 

Decided: May 20, 1981 

Filed: 2 0 1981' 

I/ A . 
Clef k 



M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  op in ion  of  t h e  Court .  

John Skierka (defendant  John) and Bernice  Skie rka  (de- 

f endan t   erni ice), husband and wi fe ,  and defendant  Sk ie rka  

Bro the r s ,  Inc .  ( c o r p o r a t i o n ) ,  a  c lose-he ld  family  corpora-  

t i o n ,  appeal  from t h e  judgment of t h e  D i s t r i c t  Court  of t h e  

Twelfth J u d i c i a l  D i s t r i c t ,  L i b e r t y  County, t he  Honorable B. 

W .  Thomas, p r e s i d i n g .  A f t e r  t r i a l  wi thout  a  ju ry ,  t h e  

D i s t r i c t  Court  concluded t h a t  Jeanne Skie rka  ( p l a i n t i f f  

Jeanne)  and Annette Sk ie rka  ( p l a i n t i f f  Annet te)  had e s t a -  

b l i s h e d  t h e i r  r i g h t  t o  r e s c i n d  t h e i r  t r a n s f e r  of a s s e t s  t o  

t h e  co rpo ra t ion ,  made i n  exchange f o r  s t o c k ,  on t h e  b a s i s  of 

f r a u d  and mutual mis take .  The D i s t r i c t  Court  a l s o  concluded 

t h a t  t h e  p l a i n t i f f s  had e s t a b l i s h e d  t h e i r  r i g h t  t o  have t h e  

c o r p o r a t i o n  l i q u i d a t e d  under s e c t i o n  35-1-921 (1) ( a )  (i:i.) , 
MCA, because of opp res s ive  a c t s  by defendant  John Sk ie rka ,  

who i s  i n  c o n t r o l  of t h e  co rpo ra t ion .  The judgment o r d e r s  

t h e  co rpo ra t ion  t o  t r a n s f e r  back t o  t h e  p l a i n t i f f s  whatever 

p rope r ty  and a s s e t s  they have t r a n s f e r r e d  t o  t he  c o r p o r a t i o n  

i n  exchange f o r  s tock ,  t oge the r  w i th  a d d i t i o n a l  p r o p e r t y  and 

a s s e t s  r e p r e s e n t i n g  one ha l f  (50%) of t h e  f a i r  market  va lue  

of t h e  o t h e r  c o r p o r a t e  a s s e t s  on t h e  d a t e  of t r a n s f e r ,  o r ,  

i n  t h e  a l t e r n a t i v e ,  t o  t r a n s f e r  t o  t h e  p l a i n t i f f s  o t h e r  

p rope r ty  and a s s e t s  of e q u i v a l e n t  va lue ,  a s  t he  p a r t i e s  may 

agree .  I f  t h e  p a r t i e s  f a i l  t o  ag ree  w i t h i n  a  reasonable  

t i m e  a s  t o  t h e  o t h e r  a s s e t s  t o  be t r a n s f e r r e d  t o  t h e  p l a i n -  

t i f f s ,  then the  judgment dec rees  t h a t  t h e  c o u r t  w i l l  d i s -  

s o l v e  t h e  co rpo ra t ion  i n  accordance wi th  s e c t i o n  35-1-922, 

MCA . 
~ p p e l l a n t s / d e f e n d a n t s  p r e s e n t  t h e  fo l lowing  i s s u e s  f o r  

review: 

1. Is p l a i n t i f f s !  a c t i o n  bar red  by t h e  a p p l i c a b l e  



s t a t u t e  of l i m i t a t i o n s ?  

2.    id t h e  D i s t r i c t  Court  e r r  i n  concluding t h a t  de- 

f endan t  John S k i e r k a ' s  a c t s  a s  executor  and a s  su rv iv ing  

p a r t n e r  cons ti t u t e d  a f r aud?  

3 .  Did t h e  D i s t r i c t  Court  e r r  i n  concluding t h a t  t h e  

p a r t i e s  a c t e d  under mutual mis take a t  t h e  t i m e  of p l a i n t i f f s '  

t r a n s f e r  of a s s e t s  t o  t h e  co rpo ra t ion?  

4 .  Did t h e  D i s t r i c t  Court  err i n  decree ing  t h a t  t h e  

c o r p o r a t i o n  may be l i q u i d a t e d  on t h e  grounds of oppress ion?  

W e  a f f i r m  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  and conc lus ions  

on a l l  i s s u e s .  

A l b e r t  Sk ie rka  and t h e  defendant  John were b r o t h e r s .  

A l b e r t  d i ed ,  l eav ing  h i s  widow p l a i n t i f f  Jeanne,  and h i s  

daughte r ,  p l a i n t i f f  Annet te ,  su rv iv ing .  

For a number of y e a r s  be fo re  h i s  dea th ,  A l b e r t  had con- 

ducted a  ranching and farming bus ines s  a s  a n  equa l  p a r t n e r  

wi th  defendant  John under t h e  p a r t n e r s h i p  name Skie rka  

Bro thers .  P o r t i o n s  of t h e  land used by t h e  p a r t n e r s h i p  were 

owned s e p a r a t e l y  by John and Bernice  Skie rka  and A l b e r t  and 

Jeanne Skierka.  No land  was owned i n  t h e  p a r t n e r s h i p  name. 

The land  which was used by the  p a r t n e r s h i p  and owned separ -  

a t e l y  had been acqui red  by t h e  two f a m i l i e s  i n  a  check- 

e rboard  fash ion .  

During A l b e r t ' s  l i f e t i m e ,  he and defendant  John d i s -  

cussed t h e  d e s i r a b i l i t y  of i n c o r p o r a t i n g  i n  o rde r  t o  i n s u r e  

c o n t i n u i t y  of management and t o  p l a n  f o r  minimizing t axes .  

Much of t h e  p re l imina ry  i n c o r p o r a t i o n  work w a s  completed by 

t h e  d a t e  of A l b e r t ' s  d e a t h ,  February 5, 1973. 

A l b e r t  l e f t  a  w i l l  l e av ing  h i s  e s t a t e  t o  h i s  widow, 

p l a i n t i f f  Jeanne,  and naming h i s  b r o t h e r ,  defendant  John,  a s  

executor  wi thout  bond. A s  executor ,  defendant  John f i l e d  

h i s  f i r s t  and f i n a l  account  and p e t i t i o n  f o r  d i s t r i b u t i o n  on 



June 26, 1974. A l l  of A l b e r t ' s  p rope r ty  was d i s t r i b u t e d  t o  

p l a i n t i f f  Jeanne.  

On May 1, 1973, whi le  defendant  John w a s  s e rv ing  a s  

executor  of h i s  b r o t h e r ' s  e s t a t e ,  a  meeting was he ld  between 

p l a i n t i f f s  Jeanne and Annet te  and defendants  John and Bernice  

f o r  t h e  purpose of d i s c u s s i n g  i n c o r p o r a t i o n  of t h e  ranching  

and farming bus iness .  An a t t o r n e y  and an accountan t ,  each 

of whom had been consu l t ed  i n  t h i s  m a t t e r ,  were a l s o  i n  

a t tendance .  A t  t h e  conc lus ion  of t h e  meeting,  s e v e r a l  

documents w e r e  s igned by t h e  p a r t i e s ,  which r e s u l t e d  i n  t h e  

fol lowing:  

1. A l l  p rope r ty  owned by p l a i n t i f f  Jeanne and used i n  

t h e  p a r t n e r s h i p  o p e r a t i o n ,  a s  w e l l  a s  he r  family  r e s i d e n c e ,  

were t r a n s f  e r r e d  t o  t h e  new co rpo ra t ion ,  Sk ie rka  Bro the r s ,  

I n c . ,  i n  exchange f o r  12,318 sha re s  of i t s  c a p i t a l  s t ock .  

2.  A l l  p rope r ty  owned by defendants  John and Bernice  

and used i n  t he  p a r t n e r s h i p ,  a s  w e l l  a s  t h e i r  fami ly  resi- 

dence, were a l s o  t r a n s f e r r e d  t o  t h e  c o r p o r a t i o n  b u t  i n  

exchange f o r  12,682 s h a r e s  of i t s  c a p i t a l  s t ock .  ' ( J o h n  

r ece ived  7,502 s h a r e s  and Bernice  5,180 s h a r e s . )  Defendant 

J o h n ' s  family  thereby  acqui red  364 s h a r e s  more than  p l a i n t i f f  

J eanne ' s  fami ly ,  r e s u l t i n g  i n  vo t ing  c o n t r o l  which became 

t h e  c r i t i c a l  i s s u e .  

The a t t o r n e y  i n  a t tendance  had advised  t h e  p a r t i e s  t o  

t r a n s f e r  a l l  r e a l  p rope r ty  ho ld ings ,  whether pe r sona l  

r e s idence  o r  farming p rope r ty ,  t o  t h e  co rpo ra t ion  i n  ex- 

change f o r  s tock  ho ld ings  i n  o rde r  t o  s e c u r e  c e r t a i n  t a x  

advantages.  During t h e  May meeting t h e  a t t o r n e y  and t h e  

accountan t  explained t h a t  Jeanne would r e c e i v e  s l i g h t l y  less 

than  50 p e r c e n t  of t h e  s tock  because her  pe r sona l  r e s i d e n c e  

was worth l e s s  than t h e  defendants '  pe r sona l  r e s idence ,  bo th  

of which were t r a n s f e r r e d  t o  the  c o r p o r a t i o n  i n  exchange f o r  



s tock  . 
The s tock  i s s u e d  t o  t h e  p a r t i e s  i s  s u b j e c t  t o  r e s t r i c -  

t i o n s  conta ined  i n  t h e  bylaws of t h e  co rpo ra t ion .  These 

r e s t r i c t i o n s  prov ide  t h a t  t h e  s tock  can only be t r a n s f e r r e d  

by w r i t t e n  consen t  of t h e  ho lde r s  of a  m a j o r i t y  of t h e  

s tock .  I n  t h e  absence of  such consen t ,  t h e  shareholder  

d e s i r i n g  t o  s e l l  i s  t o  g i v e  w r i t t e n  n o t i c e  of h i s  i n t e n t i o n s  

t o  t h e  s e c r e t a r y  of t h e  co rpo ra t ion .  The co rpo ra t ion  then 

has  a  90-day o p t i o n  t o  purchase t h e  s tock  a t  a  p r i c e  se t  by 

a  v o t e  of t h e  ho lde r s  of a  ma jo r i t y  of t h e  s tock .  I n  t h e  

even t  t h e  c o r p o r a t i o n  e l e c t s  n o t  t o  purchase  t h e  s tock ,  t h e  

o t h e r  s tockho lde r s  have a  90-day o p t i o n  t o  purchase  a t  t h e  

p r i c e  s e t  by t h e  ho lde r s  of a  m a j o r i t y  of t h e  s tock .  The 

a r t i c l e s  of i nco rpo ra t ion  provide t h a t  t h e  t e r m  of t h e  

c o r p o r a t i o n  i s  "pe rpe tua l " .  These r e s t r i c t i - o n s  on s tock  

t r a n s f e r  and t h e  s i g n i f i c a n c e  of her  minor i t y  shareholder  

s t a t u s  were never expla ined  t o  Jeanne Skie rka  a t  t h e  meeting.  

I n  f a i r n e s s  t o  a l l ,  we p o i n t  o u t  t h a t  t h e  evidence i n d i c a t e s  

t h a t  none of t h e  p a r t i e s  app rec i a t ed  t h e  s i g n i f i c a n c e  of t h e  

c o n t r o l  which t h e  defendant  John ' s  fami ly  ob ta ined .  

The d i r e c t o r s  of t h e  new c o r p o r a t i o n  were defendants  

John and Bernice ,  and p l a i n t i f f  Jeanne.  Following t h e  

o r g a n i z a t i o n a l  meeting p l a i n t i f f  Jeanne made g i f t s  of s t o c k  

t o  p l a i n t i f f  Annette.  P l a i n t i f f  Annet te  w a s  made a  d i r e c t o r  

a t  t h e  n e x t  annual  meeting of t h e  c o r p o r a t i o n  i n  1974. 

For a  year  o r  more a f t e r  t h e  i n c o r p o r a t i o n ,  t h e  pe r sona l  

r e l a t i o n s h i p s  between t h e  p a r t i e s  remained c o r d i a l  and 

f r i e n d l y .  The i r  r e l a t i o n s  s t a r t e d  t o  d e t e r i o r a t e  when 

p l a i n t i f f  Jeanne,  a f t e r  consu l t i ng  w i t h  her  own a t t o r n e y  on 

May 29, 1975, came t o  a r e a l i z a t i o n  of her  p o s i t i o n  a s  a 

minor i ty  s tockholder  and of t h e  r e s t r i c t i o n s  on t h e  sale of 

her  s tock .  Her a t t o r n e y  wrote a l e t t e r  t o  t h e  c o r p o r a t i o n ' s  



a t t o r n e y  r e q u e s t i n g  t h a t  Jeanne'  s s tock  i n t e r e s t  be made 

equa l  t o  t h a t  of John and Bernice  Skierka.  No a c t i o n  was 

taken on t h i s  r e q u e s t ,  b u t  it r e s u l t e d  i n  an  open break 

between t h e  two f a m i l i e s .  

A t  a l l  of t h e  co rpo ra t ion  meet ings  through 1976, t h e  

p a r t i e s  unanimously agreed on t h e  s tock  v a l u a t i o n s .  A f t e r  

1976, p l a i n t i f f s  Jeanne and Annette voted a g a i n s t  t h e  s tock  

v a l u a t i o n s  upon adv ice  of counse l ,  based upon a  c la im of i n -  

s u f f i c i e n t  va lue .  

I n  an  e f f o r t  t o  remedy t h e  unequal s tock  i n t e r e s t  and 

t o  g i v e  p l a i n t i f f  Jeanne an equa l  vo i ce  w i th  defendant  John 

i n  t h e  conduct  of t h e  co rpo ra t ion ,  Jeanne c a l l e d  f o r  a  

s p e c i a l  meeting of  t h e  co rpo ra t ion .  This  meeting was he ld  

on A p r i l  27, 1977, and a l l  d i r e c t o r s  were p r e s e n t .  Motions 

t o  amend t h e  bylaws t o  c r e a t e  an o f f i c e  of execu t ive  v i c e  

p r e s i d e n t  having equa l  power and a u t h o r i t y  wi th  t h a t  of t h e  

p r e s i d e n t  and t o  e l e c t  p l a i n t i f f  Jeanne t o  t h a t  o f f i c e  w e r e  

moved by p l a i n t i f f s  Annette and by Jeanne,  who voted i n  

f avo r  of each. Defendants John and Bernice  voted a g a i n s t  

t h e  motions. Each of t h e  r e s o l u t i o n s  f a i l e d  f o r  l a c k  of a  

m a j o r i t y  vo te .  

S h o r t l y  t h e r e a f t e r ,  on A p r i l  29, 1977, p l a i n t i f f s  

Jeanne and Annette f i l e d  a  complaint  seek ing  t o  d i s s o l v e  t h e  

co rpo ra t ion .  The p l a i n t i f f s  a l l e g e d  f r aud  and oppres s ive  

conduct  on t h e  p a r t  of defendant  John and h i s  fami ly ,  waste  

of  c o r p o r a t e  a s s e t s ,  and t h a t  t h e  c o r p o r a t i o n  was deadlocked.  

A f t e r  t r i a l ,  t h e  D i s t r i c t  Court  found t h e  evidence i n -  

s u f f i c i e n t  t o  suppor t  t h e  a l l e g a t i o n  t h a t  t h e  c o r p o r a t i o n  

was deadlocked. I t  d i d  f i n d  t h a t  defendant  John, by per-  

m i t t i n g  himself t o  be placed i n  c o n t r o l  of t he  c o r p o r a t i o n ,  

v i o l a t e d  t h e  f i d u c i a r y  d u t i e s  of a  t r u s t e e ,  i n  h i s  c a p a c i t y  

as executor  of h i s  deceased b r o t h e r ' s  e s t a t e  and a s  h i s  



deceased b r o t h e r ' s  su rv iv ing  p a r t n e r ,  and t h e r e f o r e ,  a c t e d  

f r a u d u l e n t l y  under s e c t i o n  72-20-207, MCA. The c o u r t  a l s o  

found t h a t  t h e  p a r t i e s ,  i n  t r a n s f e r r i n g  t h e i r  a s s e t s  t o  t h e  

c o r p o r a t i o n ,  made t h e  t r a n s f e r  i n  t h e  mis taken b e l i e f  t h a t  

each family  would have equa l  ownership and equa l  vo i ce  i n  

t h e  management of t h e  bus iness .  Las t ,  t h e  c o u r t  found t h e  

a c t s  of defendant  John i n  c o n t r o l l i n g  t h e  c o r p o r a t i o n  w e r e  

oppress ive .  A s  a r e s u l t ,  t h e  c o u r t  o rdered  t h a t  t h e  t r a n s -  

a c t i o n  by which p l a i n t i f f  Jeanne t r a n s f e r r e d  p rope r ty  t o  t h e  

c o r p o r a t i o n  be resc inded ,  and t h a t  one h a l f  of t h e  corpora-  

t i o n ' s  o t h e r  a s s e t s  be t r a n s f e r r e d  t o  Jeanne,  o r  e l s e  t h e  

c o u r t  would l i q u i d a t e  t h e  co rpo ra t ion  i t s e l f .  

ISSUE #1: STATUTE OF LIMITATIONS 

Former s e c t i o n  93-2607(4),  R.C.M., 1947, now s e c t i o n  

27-2-203, MCA, s e t  t h e  fol lowing pe r iod  of l i m i t a t i o n :  

"Two-year l i m i t a t i o n .  Within two years :  

" 4 .  A h  a c t i o n  f o r  r e I i e f  on t h e  ground of f r aud  o r  
mis take ,  t h e  cause  of a c t i o n  i n  such c a s e  n o t  t o  be  
deemed t o  have accrued u n t i l  t h e  d i scovery  by t h e  
aggr ieved p a r t y  of t h e  f a c t s  c o n s t i t u t i n g  t h e  f r aud  
o r  mis take."  

Defendants a rgue  t h a t  any f r aud  o r  mis take  occur red  on 

o r  p r i o r  t o  May 1, 1973, t h e  d a t e  of p l a i n t i f f  J eanne ' s  

t r a n s f e r  of p rope r ty  i n  exchange f o r  s tock ,  s o  t h a t  t h e  

above s t a t u t e  b a r s  t h i s  a c t i o n  which was f i l e d  over  t h r e e  

y e a r s  l a t e r .  Defendants f u r t h e r  a rgue  t h a t  t h e  running of 

t h e  s t a t u t e  was n o t  t o l l e d  pending p l a i n t i f f  Jeanne ' s a c t u a l  

d i scovery  of her  i n f e r i o r  p o s i t i o n ,  because she could o r  

should have d i scovered  he r  p o s i t i o n  i n  1973 when t h e  d i f f e r -  

ence i n  s tock  ownership w a s  exp la ined  t o  h e r ,  and a l l  t e r m s  

and bylaws of t h e  c o r p o r a t i o n  were set  f o r t h  i n  t h e  documents 

which she executed a s  s e c r e t a r y - t r e a s u r e r .  Defendants c i t e  



Kerr igan v .  O'Meara (1924) ,  71 Mont. 1, 227 P.  819, a s  

suppor t  f o r  t h e i r  con ten t ions .  However, t h a t  c a s e  p o i n t s  

o u t  t h e  reason f o r  d i s t i n g u i s h i n g  it from t h i s  appea l :  

". . . Unless t h e r e  i s  some r e l a t i o n  of t r u s t  o r  -- 
confidence between t h e  p a r t i e s  which imposes upon 
a defendant  t h e  du ty  of making a  f u l l  d i s c l o s u r e  - --- -- 
of t h e  f a c t s ,  t h e r e  must be some a c t i v e  af  f i rma-  
t i v e  concealment of t h e  f r aud ,  something s a i d  
o r  done t o  con t inue  t h e  decept ion  o r  t o  p reven t  
i n q u i r y  and l u l l  p l a i n t i f f  i n t o  a  s ense  of se-  
c u r i t y ,  i n  o rde r  t o  postpone t h e  running of t h e  
s t a t u t e . "  Kerr igan,  71 Mont. 7 ,  227 P .  821. (Em- 
p h a s i s  added.) 

The c o u r t  i n  Kerr igan found no r e l a t i o n  of t r u s t  o r  conf idence  

which would impose a du ty  t o  d i s c l o s e  upon t h e  defendant .  

The c o u r t  then found t h a t  t h e  s t a t u t e  had n o t  been t o l l e d ,  

and t h e  p l a i n t i f f  was ba r r ed  from a s s e r t i n g  h i s  c la im.  The 

r u l e  a s  s t a t e d  i n  Kerr igan was r e s t a t e d  by t h i s  Court  i n  

Anderson v. Applebury (1977) ,  173 Mont. 4 1 1 ,  419-420, 567 

Although Kerrigan d i d  n o t  concern a  s i t u a t i o n  wherein 

t h e  defendant  had he ld  a  p o s i t i o n  of t r u s t  and conf idence i n  

r e l a t i o n  t o  t h e  p l a i n t i f f ,  t h a t  p a r t  of t h e  s t a t e d  r u l e  i s  

supported by o t h e r  a u t h o r i t y .  See 54 C. J .S.  L imi t a t i on  - of 

Act ions ,  S194; 37  Am.Jur.2d -- Fraud and ~ e c e i t ,  S409. 

Here, defendant  John d i d  occupy a  p o s i t i o n  of t r u s t  and 

conf idence i n  r e l a t i o n  t o  p l a i n t i f f  Jeanne,  a s  d i s cus sed  

below. H e  was executor  of h i s  b r o t h e r ' s  e s t a t e  a t  t h e  t i m e  

of i nco rpo ra t ion .  Also,  he was p a r t n e r  t o  h i s  b r o t h e r  a t  

t h e  d a t e  of dea th ;  t h a t  s t a t u s  imposed upon defendant  John 

t h e  d u t i e s  of a  t r u s t e e .  See former s e c t i o n  91-3205, R.C.M., 

1947, now s e c t i o n  72-12-704, MCA. Such r e l a t i o n s h i p s  may 

have t e c h n i c a l l y  ended when the  e s t a t e  was c lo sed  and t h e  

p a r t n e r s h i p  ceased t o  func t ion ,  b u t  t h e  e f f e c t  of t h e  con f i -  

d e n t i a l  r e l a t i o n s h i p  d i d  n o t  cease  u n t i l  May 29, 1975, t h e  

d a t e  on which t h e  t r i a l  c o u r t  found t h a t  p l a i n t i f f  Jeanne 



f i r s t  d i scovered  her  i n f e r i o r  p o s i t i o n .  This  a c t i o n  was 

f i l e d  on A p r i l  29, 1977, s o  it comes w i t h i n  t h e  two-year 

s t a t u t e  of l i m i t a t i o n s .  

ISSUE #2 :  FRAUD 

The D i s t r i c t  Court  concluded t h a t  p l a i n t i f f  Jeanne had 

e s t a b l i s h e d  her r i g h t  t o  r e sc ind  her  p a r t  of t h e  t r a n s a c t i o n  

which c r e a t e d  t h e  co rpo ra t ion ,  a s  fo l lows:  

"1. P l a i n t i f f s  have e s t a b l i s h e d  t h e i r  r i g h t  t o  
have t h e  t r a n s a c t i o n  whereby P l a i n t i f f ,  Jeanne 
Sk ie rka ,  and Defendant, John Skie rka ,  t r a n s f e r r e d  
a s s e t s  t o  Sk ie rka  Bro thers ,  i nco rpo ra t ed ,  [ s i c ]  i n  
exchange f o r  s tock  resc inded  on t h e  b a s i s  t h a t  t h e  
a c t s  and f a i l u r e s  t o  ac t  of t h e  Defendant, John 
Sk ie rka ,  who was then a t r u s t e e  i n  each of h i s  cap- 
a c i t i e s  a s  executor  of h i s  deceased b r o t h e r ' s  e s t a t e  
and a s  su rv iv ing  p a r t n e r ,  r e s u l t e d  i n  p l ac ing  him 
i n  c o n t r o l  of s a i d  co rpo ra t ion  and a r e ,  a s  a  conse- 
quence, f r a u d u l e n t  pursuant  t o  S e c t i o n  72-20-207 of 
t h e  Montana Code." 

That  conc lus ion  i s  based upon t h e  t r i a l  c o u r t ' s  f i n d i n g s  

t h a t  t h e  two b r o t h e r s  had been equa l  p a r t n e r s  i n  t h e  ranch 

bus ines s ;  t h a t  defendant  John was executor  of h i s  b r o t h e r ' s  

e s t a t e ;  t h a t  a t  t h e  t i m e  t h e  i n c o r p o r a t i o n  took p l a c e ,  a l l  

p a r t i e s  be l ieved  c o n t r o l  would be and was d iv ided  e q u a l l y ;  

b u t  t h a t ,  a s  a  r e s u l t  of  t h e  a c c o u n t a n t ' s  v a l u a t i o n  of t h e  

two houses,  defendants  John and Bernice  ended up i n  c o n t r o l  

of t h e  co rpo ra t ion .  

P a s t  Montana c a s e s  have assumed, w i thou t  e x p l i c i t l y  

s t a t i n g ,  t h a t  an  executor  of a d e c e d e n t ' s  e s t a t e  occupied a  

p o s i t i o n  of t r u s t e e s h i p  over  t h e  a s s e t s  and i n  f avo r  of t h e  

dev i sees .  See I n  re Jennings '  E s t a t e  (1925) ,  74 Mont. 449, 

461-462, 2 4 1  P.  648, 652 ;  I n  re Eakins '  E s t a t e  (1922) ,  64 

Mont. 84, 93, 208 P. 956, 960. (The Montana Probate  Code 

now s p e c i f i c a l l y  p l a c e s  a l l  t h e  d u t i e s  of a  t r u s t e e  upon 

pe r sona l  r e p r e s e n t a t i v e s .  Sec t ion  72-3-610, MCA.) 
30 r 

The t r u s t e e  s t a t u t e s ,  s e c t i o n s  8 6 4 ,  e t  s e q . ,  R.C.M., 



9 o/ 
1947, now s e c t i o n s  72-20-%@0, e t  s eq . ,  MCA, p rov ide  a s  

fo l lows:  

" T r u s t e e ' s  o b l i g a t i o n  -- of good f a i t h .  I n  a l l  m a t t e r s  
connected w i t h  h i s  t r u s t ,  a  t r u s t e e  i s  bound t o  a c t  
i n  t h e  h i g h e s t  good f a i t h  toward h i s  b e n e f i c i a r y  and 
may n o t  o b t a i n  any advantage t h e r e i n  over  t h e  l a t t e r  
by t h e  s l i g h t e s t  mi s r ep re sen ta t ion ,  concealment, 
t h r e a t ,  o r  adverse  p r e s s u r e  of any kind.  (72-20-201, 
MCA. ) 

" T r u s t e e ' s  i n f l u e n c e  n o t  t o  be used f o r  h i s  advantage.. ------ 
A t r u s t e e  may n o t  use  t he  i n f l u e n c e  which h i s  p o s i t i o n  
g i v e s  t o  him t o  o b t a i n  any advantage from h i s  bene- 
f i c i a r y .  (72-20-202, MCA.) 

"Duty t o  d i s c l o s e  adverse  i n t e r e s t .  I f  a  t r u s t e e  ac- -- - 
q u i r e s  any i n t e r e s t  o r  becomes charged wi th  any du ty  
adverse  t o  t h e  i n t e r e s t  of h i s  b e n e f i c i a r y  i n  t h e  
s u b j e c t  of t h e  t r u s t ,  he must immediately inform t h e  
l a t t e r  thereof  and may be a t  once removed. (72-20-206, 
MCA. ) 

"Vio la t ion  of o b l i g a t i o n s  a s  f r aud .  Every v i o l a t i o n  
of t h e  p rov i s ions  of t h e  preceding s e c t i o n s  of t h i s  
chap te r  i s  a f r aud  a g a i n s t  t h e  b e n e f i c i a r y  of t h e  
t r u s t .  (72-20-207, MCA.) 

"Presumption a g a i n s t  t r u s t e e s .  A l l  t r a n s a c t i o n s  be- 
tween a  t r u s t e e  and h i s  b e n e f i c i a r y  du r ing  t h e  ex- 
i s t e n c e  of t h e  t r u s t  o r  whi le  t h e  i n f l u e n c e  acqui red  
by t h e  t r u s t e e  remains by which he o b t a i n s  any ad- 
vantage from h i s  b e n e f i c i a r y  a r e  presumed t o  be en- 
t e r e d  i n t o  by t h e  l a t t e r  wi thout  s u f f i c i e n t  cons ider -  
a t i o n  and under undue in f luence . "  (72-20-208, MCA;) 

I n  i t s  Memorandum on Order Denying P o s t - t r i a l  Motions, 

t h e  D i s t r i c t  Cour t  g i v e s  i t s  reasons  f o r  f i n d i n g  f raud:  

". . . A t  t h e  t i m e  t h e  co rpo ra t ion  was c r e a t e d  and 
t h e  a s s e t s  of t h e  p a r t i e s  were t r a n s f e r r e d  t o  it, 
John Skie rka  s tood  i n  a  t r u s t  r e l a t i o n s h i p  t o  Jeanne 
Skie rka ,  bo th  a s  t h e  su rv iv ing  p a r t n e r  and a s  exe- 
c u t o r .  More than  t h a t ,  he s tood  i n  a  r e l a t i o n s h i p  
of t r u s t  and conf idence t o  Jeanne a s  one t o  whom she  
could look and d i d  look f o r  guidance and adv ice  on 
bus ines s  a f f a i r s .  The evidence f u r t h e r  shows t h a t  
a t  t h i s  t ime Jeanne was s t i l l  d i s t r a u g h t  over  her  
husband 's  d e a t h  and was n o t  paying c l o s e  a t t e n t i o n  
t o  bus ines s  d e t a i l s ,  a l though d e s i r o u s  of c a r r y i n g  
o u t  her  l a t e  husband's  d e s i r e  t o  conve r t  t h e  p a r t n e r -  
s h i p  t o  a  co rpo ra t ion .  I n  t h e  view of t h i s  Court ,  
John Skierka had an a f f i r m a t i v e  du ty  t o  see t h a t  he 
and Jeanne r e t a i n e d  p o s i t i o n s  of e q u a l i t y  upon crea- 
t i o n  of t h e  c o r p o r a t i o n ,  and i t  was a  breach of h i s  
du ty  t o  pe rmi t  a r e s u l t  which p laced  him i n  a s u p e r i o r  
p o s i t i o n ,  i n  c o n t r o l  of t h e  c o r p o r a t i o n  and t h e  d i s -  
p o s i t i o n  of t h e  s tock .  Although defendants  a rgue  t h a t  



t h e  t r a n s a c t i o n  occurred i n  t h e  presence  of an inde- 
pendent a t t o r n e y  and accountan t  who expla ined  t h e  
s i g n i f i c a n c e  of t h e  t r a n s a c t i o n  t o  Jeanne Skie rka ,  t h e  
a t t o r n e y  and accountan t  admit  t h a t  they t o l d  Jeanne 
t h a t  t he  unequal s tock  ownership was n o t  r e a l l y  i m -  
p o r t a n t  and they f a i l e d  t o  d i s c u s s  w i th  her t h e  by-law 
p rov i s ion  which r e s t r i c t s  t h e  sale of s tock  o r  t o  a d v i s e  
her  what e f f e c t  t h i s  could have on he r  a s  a  minor i t y  
s tockholder .  So i t  i s  c l e a r  t h a t  t h e  f u l l  s i g n i f i c a n c e  
of t h e  t r a n s a c t i o n  was n o t  exp la ined  t o  Jeanne.  
I n  t h e  C o u r t ' s  view t h i s  s i t u a t i o n  comes w i t h i n  t h e  
d e f i n i t i o n  of c o n s t r u c t i v e  f raud:  'Any breach of  du ty  
which, wi thout  an a c t u a l l y  f r a u d u l e n t  i n t e n t ,  g a i n s  an 
advantage t o  t h e  person i n  f a u l t  o r  anyone c la iming  
under him by mis lead ing  another  t o  h i s  p r e j u d i c e  . . . '  
Sec t ion  28-2-406, MCA." 

Because t h e  r e s u l t  of t h e  i n c o r p o r a t i o n  i s  t o  g i v e  

defendants  John and Bernice  c o n t r o l  over t h e  a s s e t s  which 

p l a i n t i f f  Jeanne acqui red  by w i l l  from he r  l a t e  husband, t h e  

t r u s t e e  s t a t u t e s  have c l e a r l y  been v i o l a t e d ,  r e g a r d l e s s  of 

J o h n ' s  good i n t e n t i o n s .  Defendants c i t e  t h e  c a s e  of Boatman 

v .  Berg (1978) ,  176 Mont. 208, 577 P.2d 382, a s  suppor t  f o r  

t h e i r  argument t h a t  some wrongful a c t  must be shown be fo re  a 

t r u s t e e  can be found t o  have committed f r aud  upon h i s  bene- 

f i c i a r y .  Boatman, t h i s  Court  found wrongful a c t ,  

because it was c l e a r  t h e r e  t h a t  t h e  t r u s t e e  had g iven  good 

and adequate  c o n s i d e r a t i o n  f o r  a l l  of t h e  p rope r ty  which t h e  

p l a i n t i f f  had t r a n s f e r r e d  t o  him; t h e  t r u s t e e  d i d  n o t  

b e n e f i t  a t  t h e  expense of t h e  b e n e f i c i a r y .  Here, defendant  

John p e r s o n a l l y  b e n e f i t e d  a t  t h e  expense of p l a i n t i f f  Jeanne 

when he gained t h e  power t o  va lue  J e a n n e ' s  s tock  and t o  con- 

t r o l  c o r p o r a t e  ope ra t ions .  That  c o n d i t i o n  w a s  n o t  p r e s e n t  

i n  Boatman. The evidence does show t h a t  Jeanne,  s i n c e  t h e  

d a t e  of i n c o r p o r a t i o n ,  has  been a b l e  t o  withdraw a l l  t h e  

money she  has needed and t h a t  John has  managed t h e  c o r p o r a t i o n  

competently and e f f i c i e n t l y .  However, competent management 

does  n o t  c o r r e c t  t h e  i n i t i a l  wrong: defendant  John ob ta ined  

an  advantage over p l a i n t i f f  Jeanne wi thou t  having f u l l y  

d i s c l o s e d  the  consequences. 



ISSUE # 3 :  MISTAKE 

A s  an a l t e r n a t e  ground i n  suppor t  of p l a i n t i f f  J eanne ' s  

r i g h t  t o  r e s c i n d  her  t r a n s f e r  of p rope r ty ,  t h e  D i s t r i c t  

Court  found t h a t  t h e r e  was a  mutual mis take  by t h e  p a r t i e s  

i n  t h e i r  b e l i e f  t h a t  t h e  unequal s tock  ownership would make 

no r e a l  d i f f e r e n c e  s o  f a r  a s  c o n t r o l  of t h e  c o r p o r a t i o n  w a s  

concerned. If t h e  f a c t s  were unders tood,  then  a t  l e a s t  t h e  

p a r t i e s  were mistaken a s  t o  t h e i r  l e g a l  e f f e c t .  See conclu- 

s i o n  no. 2 of f i n d i n g s  of f a c t  and conc lus ions  of law; 

Memorandum on Order Denying P o s t - t r i a l  Motions, p. 2 .  

F inding of f a c t  no. 1 2  s t a t e s :  ". . . A t  t h e  t i m e ,  no 

one considered t h a t  t h e  unequal s tock  d i v i s i o n  was of any 

p a r t i c u l a r  l e g a l  o r  p r a c t i c a l  s i g n i f i c a n c e .  Up t o  t h e  t i m e  

of  t h i s  meeting,  i t  was always cons idered  by the  p a r t i e s  

t h a t  t h e  co rpo ra t ion  would cont inue  t h e  50-50 ownership and 

management r e l a t i o n s h i p  which e x i s t e d  under t h e  p a r t n e r s h i p . "  

Tha t  f i n d i n g  of t h e  c o u r t  i s  no t  d i spu ted .  Rather ,  de- 

f endan t s  c la im t h a t  no mis take can be found under t h e  law 

because t h e  widow f a i l e d  i n  her  l e g a l  du ty  t o  f u l l y  read  t h e  

i n c o r p o r a t i o n  and conveyance documents be fo re  s ign ing ,  

c i t i n g  former s e c t i o n  13-313, R.C.M.,  1947, now s e c t i o n  28- 

2-409, MCA. A s  p r ev ious ly  po in ted  o u t ,  t h e  du ty  was n o t  s o  

much on t h e  widow t o  d i scove r  a s  it was on t h e  t r u s t e e  t o  

f u l l y  d i s c l o s e .  I n  t h e  t r i a l  c o u r t ' s  view, t h e  f a c t  t h a t  no 

d i s c l o s u r e  was made by defendant  John i n d i c a t e s  t h e  mis take  

under which t h e  p a r t i e s  w e r e  a c t i n g .  

F ind ings  of f a c t  should n o t  be set  a s i d e  u n l e s s  c l e a r l y  

erroneous.  Rule 5 2 ( a ) ,  M.R.Civ,P. We f i n d  no such c l e a r  

e r r o r .  

ISSUE # 4 :  OPPRESSION 

Sec t ion  35-1-921, MCA, p rov ides  a s  fol lows:  



"Power of c o u r t  t o  l i q u i d a t e  a s s e t s  and bus ines s  of - 
corporation--venue.  (1) The d i s t r i c t  c o u r t s  s h a l l  
have f u l l  power t o  l i q u i d a t e  t h e  a s s e t s  and bus ines s  
of a corpora t ion :  

" ( a )  i n  an a c t i o n  by a  shareholder  when it i s  es- 
t a b l i s h e d  t h a t :  

" (ii) - t h e ' a c t s  o f  the-d i . rec€ors  o r  t hose  i n  c o n t r o l  
of t h e  co rpo ra t ion  a r e  i l l e g a l ,  opp res s ive ,  o r  
f r a u d u l e n t  . . ." 

The D i s t r i c t  Court  s p e c i f i c a l l y  found t h a t  no deadlock 

e x i s t e d  i n  t h e  co rpo ra t ion  ( f i n d i n g  of f a c t  no. 23) and t h a t  

defendant  John i s  a  competent o p e r a t o r ,  managing t h e  bus ines s  

competently and e f f i c i e n t l y  ( f i n d i n g  of f a c t  no. 1 7 ) .  

The c o u r t ' s  conc lus ion  no. 3  s t a t e s :  " P l a i n t i f f s  have 

e s t a b l i s h e d  t h e i r  r i g h t  t o  have t h e  a s s e t s  and bus ines s  of 

Defendant Skierka Bro the r s ,  Incorpora ted ,  l i q u i d a t e d  pur- 

s u a n t  t o  t h e  p r o v i s i o n s  of Sec t ion  35-1-921 (1) (a )  (ii) of 

t h e  Montana Code on t h e  b a s i s  t h a t  t h e  a c t s  of Defendant 

John Skie rka ,  i n  c o n t r o l  of t h e  c o r p o r a t i o n ,  a r e  oppres s ive . "  

The c o u r t ' s  conc lus ion  was based upon t h e  fo l lowing  

f ind ings :  

"16. Annual meet ings  of t he  s tockho lde r s  and 
d i r e c t o r s  of Sk ie rka  Bro thers ,  Incorpora ted ,  have 
been he ld  every  year  . . . A t  t h e  meetings through 
1976, a l l  p a r t i e s  unanimously agreed on t h e  s tock  
v a l u a t i o n s .  A f t e r  1976, Jeanne and Annet te  Sk ie rka  
vo ted  a g a i n s t  t h e  v a l u a t i o n s  e s t a b l i s h e d  upon adv ice  
of counsel .  I n  1979, t h e  meeting was he ld  by unani- 
mous consent .  

"18. Since i t s  inco rpo ra t ion ,  Defendant John Sk ie rka ,  
a s  p r e s i d e n t ,  has  opera ted  Skie rka  Bro thers ,  Incorpor-  
a t e d ,  as he has seen f i t ,  c a r r y i n g  on farm and ranch  
o p e r a t i o n s  a t  t i m e s  and i n  manners t h a t  he determined,  
i nc lud ing  t h e  s e l l i n g  o r  s t o r a g e  of g r a i n  c rops ,  t h e  
purchase  of equipment, t h e  purchase  and s a l e  of l i v e -  
s tock  and t h e i r  o p e r a t i o n s ,  t h e  h i r i n g  of employees, 
i n c l u d i n g  members of h i s  fami ly ,  and t h e  wages and 
s a l a r i e s  p a i d ,  whether i n  ca sh  o r  g r a i n  s h a r e s  o r  
bo th ,  t he  r i g h t  t o  use  co rpo ra t e  equipment and s u p p l i e s ,  
i nc lud ing  g a s o l i n e  and o i l ,  and i n  gene ra l  a l l  opera- 
t i o n s  whatsoever. 



"21. On A p r i l  27, 1977, a  s p e c i a l  meeting of t h e  
board of d i r e c t o r s  of Skierka Bro thers ,  Incorpora ted ,  
was he ld  a t  t h e  l a w  o f f i c e s  of J a r d i n e ,  Stephenson, 
Blewet t  and Weaver i n  Grea t  F a l l s .  P r e s e n t  a t  t h e  
meeting were a l l  of t h e  d i r e c t o r s ,  Jeanne Skie rka ,  
Annet te  Sk ie rka ,  John Skie rka  and Bernice  Skie rka .  
Also p r e s e n t  were John Weaver and John Stephenson, 
counsel  f o r  Jeanne Skie rka  and Annet te  Sk ie rka ,  and 
Don LaBar and Paul  C .  Bunn, counsel  f o r  Sk ie rka  
Bro thers ,  Incorpora ted .  The motion t o  c r e a t e  an 
execu t ive  vice-pres idency wi th  power equa l  t o  t h e  
p r e s i d e n t  was d e f e a t e d ,  a s  w e l l  a s  a  motion t o  ex- 
pand t h e  board of d i r e c t o r s  from f o u r  t o  f i v e .  

"22. The a c t s  of Defendant John Skie rka  have been and 
a r e  oppres s ive  i n  t h a t  he has  run  t h e  c o r p o r a t i o n  a s  
P r e s i d e n t  a s  he has  seen f i t  and s i n c e  e a r l y  i n  1974 
has  denied t h e  P l a i n t i f f s ,  Jeanne Skie rka  and Annette 
Sk ie rka ,  any p a r t  o r  vo i ce  i n  t h e  o p e r a t i o n ,  e i t h e r  a s  
d i r e c t o r s  o r  a s  minor i t y  s tockho lde r s ,  excep t  f o r  
p a r t i c i p a t i o n  i n  t h e  annual  meeting. " 

I n  i t s  Memorandum on Order Denying P o s t - t r i a l  Motions, t h e  

c o u r t  s t a t e d :  "As f a r  as t h e  i s s u e  of oppress ion  i s  con- 

cerned,  t h i s  Court  has taken a  broad view of t h e  a p p l i c a t i o n  

of t h i s  p r i n c i p l e  t o  a c lose ly-he ld  co rpo ra t ion .  The f i n d i n g  

of oppress ion  he re  i s  based on t h e  exc lus ion  of t h e  minor i ty  

s tockho lde r s  from p a r t i c i p a t i o n  i n  t h e  o p e r a t i o n  of t h e  

c o r p o r a t i o n ,  and n o t  on a  l ack  of p r o b i t y  on t h e  p a r t  of t h e  

ma jo r i t y . "  

Under s e c t i o n  35-1-921, MCA, t h e  c o u r t  may l i q u i d a t e  

t h e  co rpo ra t ion  where t h e  a c t s  of t hose  i n  c o n t r o l  a r e  

oppress ive .  Two key a r e a s  of  oppress ion  may be mentioned. 

The f i r s t  i s  t h e  a c t i o n  by defendant  John and h i s  fami ly  of 

f i x i n g  t h e  s tock  v a l u a t i o n  a t  which p l a i n t i f f  J e a n n e ' s  

fami ly  may s e l l .  The second i s  t h e  d e f e a t i n g  by defendants  

John and Bernice  of t h e  motion t o  c r e a t e  an o f f i c e  g i v i n g  t o  

p l a i n t i f f  Jeanne power equa l  t o  t h a t  of defendant  John. 

Model Business Corporat ion Act Annotated second e d i t i o n ,  

s e c t i o n  97 a t  p.  554, p o i n t s  o u t  a s  fo l lows  wi th  r ega rd  t o  

t h e  h i s t o r i c a l  r i g h t  of t h e  c o u r t  t o  l i q u i d a t e  t h e  a s s e t s  of 

a corpora t ion :  



"American ju r i sprudence  has  c r e a t e d  two c a t e g o r i e s  
of except ions  t o  t h e  r u l e  t h a t  an e q u i t y  c o u r t  has  
no i n h e r e n t  r i g h t  t o  l i q u i d a t e  t h e  a s s e t s  and bus i -  
nes s  of a  co rpo ra t ion .  The f i r s t  i s  i n  a  s u i t  i n  
e q u i t y  by sha reho lde r s  who a r e  s u f f e r i n g  a s  a  r e s u l t  
of t h e  conduct  of t h e  bus iness  of t h e  co rpo ra t ion  
i n  such a way t h a t  they can have no e q u i t a b l e  r e l i e f  
wi thout  l i q u i d a t i o n  of t he  assets and bus ines s  of 
t h e  co rpo ra t ion .  The second i s  i n  a  b i l l  i n - e q u i t y  
by a  c r e d i t o r  who can have no r e l i e f  u n l e s s  t h e  
a s s e t s  and bus ines s  of t h e  c o r p o r a t i o n  a r e  con- 
v e r t e d  t o  ca sh  and o p e r a t i o n s  ceased ."  

The Model Business Corporat ion Act as adopted i n  Montana has  

extended t h e  r u l e s  f o r  i nvo lun ta ry  d i s s o l u t i o n .  A s  po in t ed  

o u t  i n  Model Business  Corporat ion Act Annotated a t  p. 554: 

"The Model Act p rov ides  r u l e s  t o  cover i nvo lun ta ry  
d i s s o l u t i o n s  by sha reho lde r s  by d e f i n i n g  f o u r  fac-  
t u a l  s i t u a t i o n s  i n  which t h e  c o u r t s  w i l l  have t h e  
power t o  l i q u i d a t e  t h e  a s s e t s  and bus ines s  of t h e  
co rpo ra t ion  . . . Second, t h e  c o n t r o l l i n g  d i r e c t o r s  
o r  managers a c t i n g  i n  an i l l e g a l ,  opp res s ive  o r  
f r a u d u l e n t  manner. While t h e  terms ' i l l e g a l ' ,  'op- 
p r e s s i v e '  o r  ' f r a u d u l e n t '  a r e  s u b j e c t  t o  j u d i c i a l  
i n t e r p r e t a t i o n ,  they have somewhat l i m i t e d  d e f i n i -  
t i o n s  w i th in  a l l  j u r i s d i c t i o n s . "  

A l ead ing  c a s e  i n  t h e  i n t e r p r e t a t i o n  of t h e  Model Act 
(Mo . App . 

i s  F ix  v .  F ix  Ma te r i a l  Co. Inc .  / 1 9 7 6 ) ,  538 S.W.2d 351, i n  

which t h e  c o u r t  makes t h e  fol lowing obse rva t ions :  

"The I l l i n o i s  c o u r t s  made it c l e a r ,  when cons t ru ing  
t h e  I l l i n o i s  S t a t u t e  ( t h e  Model f o r  s351.485 
[ t h e  Missour i  s t a t u t e ]  ) , t h a t  ' opp res s ion '  i s ,  i n  and 
of i t s e l f ,  an  independent ground f o r  r e l i e f  n o t  r e -  
q u i r i n g  a  showing of f r aud ,  i l l e g a l i t y ,  mismanage- 
ment, wast ing of a s s e t s ,  nor deadlock,  though t h e s e  
f a c t o r s  a r e  f r e q u e n t l y  p r e s e n t  . . . 
" I t  has o f t e n  been s t a t e d  t h a t  oppress ion  sugges t s  
. . . ' a  v i s i b l e  d e p a r t u r e  from t h e  s t anda rds  of 
f a i r  d e a l i n g ,  and a v i o l a t i o n  of f a i r  p l ay  on which 
every shareholder  who e n t r u s t s  h i s  money t o  a  company 
i s  e n t i t l e d  t o  r e l y .  ' ' . . . Such d e f i n i t i o n s  a r e  
suggested pe r ime te r s  of t h e  broad t e r m  r a t h e r  than 
narrow d e f i n i t i o n s  which would tend  t o  rob  t h e  t e r m  
of i t s  u s e f u l  f l e x i b i l i t y .  A s  we read  t h e  s t a t u t e ,  
it i s  in tended  t h e  c o u r t s  w i l l  proceed on a  case-by 
case -bas i s . ' "  

Oppression may be more e a s i l y  found i n  a  c lo se -he ld ,  

fami ly  co rpo ra t ion  than  i n  a  l a r g e r ,  p u b l i c  co rpo ra t ion .  A s  

t h e  c o u r t  s t a t e d  i n  Th i s t ed  v. Tower Management Corpora t ion  

(1966) ,  147 Mont. 1, 409 P. 2d 813: 



"I t  i s  t o  be noted t h a t  a  c l o s e  co rpo ra t ion  i s  one 
i n  which management and ownership a r e  ' s u b s t a n t i a l l y  
i d e n t i c a l  t o  t h e  e x t e n t  t h a t  it i s  u n r e a l i s t i c  t o  
b e l i e v e  t h a t  t h e  judgment of t h e  d i r e c t o r s  w i l l  be 
independent of t h a t  of t h e  s tockho lde r s . '  52 North- 
western  L.R.  345. By i t s  very  n a t u r e ,  i n t r a c o r p o r a t e  
problems a r i s i n g  i n  a  c l o s e  co rpo ra t ion  demand t h e  
unusual  and e x t r a o r d i n a r y  remedies a v a i l a b l e  on ly  i n  
a  c o u r t  of e q u i t y . "  147 Mont. 1 4 ,  409 P.2d 820. 

" 'Cour t s  of e q u i t y  a r e  n o t  bound by c a s t - i r o n  
r u l e s .  The r u l e s  by which they a r e  governed are 
f l e x i b l e  and a d a p t  themselves t o  t h e  ex igenc ie s  of 
t h e  p a r t i c u l a r  case .  Re l ie f  w i l l  be g ran ted  when, 
i n  view of a l l  t h e  c i rcumstances ,  t o  deny i t  would 
pe rmi t  one of t h e  p a r t i e s  t o  s u f f e r  a  g r o s s  wrong 
a t  t h e  hands of t h e  o t h e r  p a r t y  who brought  about  
t h e  cond i t i on  . . . 1 I1 147 Mont. 15,  4 0 9  P.2d 821. 

The e x t e n s i v e  and d e t a i l e d  f i n d i n g s  of f a c t  of t h e  

D i s t r i c t  Court  d i s c l o s e  f a c t s  c l e a r l y  s u f f i c i e n t  t o  suppor t  

a  conc lus ion  of  oppress ion  under t h e  foregoing  s t a t u t e  and 

a u t h o r i t i e s .  The t r i a l  of t h i s  m a t t e r  l a s t e d  two and one- 

h a l f  days.  The t r i a l  c o u r t  had ample oppor tun i ty  t o  observe 

t h e  w i tnes ses  and l e a r n  of t h e i r  problems. The t r i a l  c o u r t ' s  

f i n d i n g s  should n o t  be  d i s t u r b e d  unl-ess w e  f i n d  they  a r e  

" c l e a r l y  erroneous" .  We do no t  s o  f i n d .  W e  do no te  t h a t  

t h e  t r i a l  c o u r t  w i l l  n o t  l i q u i d a t e  t h e  co rpo ra t ion  because of 

oppress ion  u n l e s s  t h e  p a r t i e s  a r e  unable  t o  ag ree  upon t h e  

p rope r ty  d i v i s i o n  and t r a n s f e r  t o  be made t o  t h e  p l a i n t i f f s .  

CONCLUSION 

W e  a f f i r m  t h e  D i s t r i c t  C o u r t ' s  conc lus ions  on a l l  i s s u e s ,  

and remand t h e  c a s e  f o r  proceedings  i n  accordance wi th  t h a t  

c o u r t  ' s judgment . 



I . "  Y .  

We concur: 


