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M r .  J u s t i c e  Frank B. Morrison, Jr.,  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Madeline C o l l i f l o w e r ,  an  e n r o l l e d  member of t h e  F o r t  

Belknap ~ r i b e ,  appea l s  from an o r d e r  of t h e  D i s t r i c t  Court  

of t h e  Twelfth J u d i c i a l  D i s t r i c t ,  B la ine  County, g r a n t i n g  

t h e  respondents1  motion t o  d i smis s  and r ende r ing  moot he r  

motion f o r  summary judgment. Respondents1 motion t o  d i smis s  

was made a f t e r  i t s  answer and, t h e r e f o r e ,  i s  cons idered  a 

motion f o r  judgment on t h e  p lead ings .  Rule 1 2 ( c ) ,  M.R.Civ.P. 

Add i t i ona l ly  t h e  a p p e l l a n t ' s  complaint  f a i l e d  t o  s p e c i f i c a l l y  

a l l e g e  j u r i s d i c t i o n ,  however, we a r e  a b l e  t o  g l ean  s u f f i c i e n t  

f a c t s  from t h e  p l ead ings  t o  r e s o l v e  t h e  j u r i s d i c t i o n a l  

i s s u e .  

The a p p e l l a n t  was h i r e d  by t h e  F o r t  Belknap T r i b e  

( t r i b e )  i n  May of 1972 a s  d i r e c t o r  of t h e  F o r t  Belknap 

Ind ian  Community Action Program (CAP). The program w a s  

funded under a g r a n t  from t h e  O f f i c e  of Nat ive  American 

Programs of t h e  Department of Heal th ,  Education and Welfare 

and was in tended f o r  t h e  promotion of  t r i b a l  economic s e l f -  

s u f f i c i e n c y .  The a p p e l l a n t  was f i r e d  June 23, 1976, fol low- 

i n g  a  hear ing  be fo re  t h e  F o r t  Belknap Community Council 

concerning a l l e g a t i o n s  of o f f i c i a l  n e g l e c t  and g r o s s  m i s -  

managemen t. 

The a p p e l l a n t  f i r s t  sued t h e  respondents  i n  f e d e r a l  

c o u r t ,  a l l e g i n g  wrongful t e rmina t ion  of employment. On 

January 19,  1979, t h e  c a s e  was dismissed.  The f e d e r a l  c o u r t  

he ld  t h e  a c t i o n  of t h e  F o r t  Belknap Community c o u n c i l  was i n  

a  "wholly governmental c a p a c i t y " ,  and t h e r e f o r e ,  they were 

immune from s u i t .  

The a p p e l l a n t  then f i l e d  a complaint  i n  t h e  Twelfth 

J u d i c i a l  D i s t r i c t ,  which i s  t h e  b a s i s  of t h i s  appea l ,  a l l e g -  



i n g  breach of c o n t r a c t ,  t o r t  and d e n i a l  of due process .  The 

lower c o u r t  d ismissed t h e  a c t i o n  i n  i t s  o rde r  of J u l y  7, 

"The Court  concludes t h a t  t h e  a c t i v i t i e s  w e  d e a l  
w i th  he re  a r e  governmental f u n c t i o n s  of t h e  t r i b a l  
e n t i t y ;  t h a t  t h e  F o r t  Belknap Ind ian  Community and 
i t s  agenc ie s  who a r e  defendants  i n  t h i s  a c t i o n  a r e  
immune from s u i t  i n  t h e  absence of an  exp res s  
waiver;  t h a t  t h e r e  has  been no such waiver a s  t o  
t h e  t r i b a l  e n t i t y .  Consequently, d e f e n d a n t ' s  mo- 
t i o n  t o  d i smis s  should be gran ted .  P l a i n t i f f ' s  
motion w i l l  t he reby  be rendered moot." 

The i s s u e s  presen ted  a r e  (1) whether t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g  of pu re ly  governmental a c t i v i t y  by t h e  t r i b e  

i s  supported by t h e  record  and ( 2 )  whether t h e  D i s t r i c t  

Court  p rope r ly  r e j e c t e d  a p p e l l a n t ' s  c la im of an impl ied 

waiver of t r i b a l  immunity. We ag ree  w i th  t h e  D i s t r i c t  Court  

and a f f i r m  i t s  o r d e r .  

Before d i s c u s s i n g  t h e  m e r i t s  of t h i s  appea l ,  we must 

b r i e f l y  e x p l a i n  t h e  i n t e r n a l  o r g a n i z a t i o n  of t h e  F o r t  

Belknap Tr ibe .  

Under a u t h o r i t y  of t h e  Ind ian  Reorganizat ion Act of 

June 18,  1934, Ch. 576, 48 S t a t .  984, - a s  amended, 25 U.S.C., 

§ §  461-479, Ind ians  were au tho r i zed  t o  o rganize  f o r  purposes 

of l o c a l  self-government through t h e  adopt ion  of c o n s t i t u -  

t i o n s  ( s e c t i o n  16)  and co rpo ra t e  c h a r t e r s  ( s e c t i o n  1 7 ) .  The 

F o r t  Belknap T r i b e  r a t i f i e d  both. I t s  c o n s t i t u t i o n  was r a t i -  

f i e d  i n  1935, and i t s  c o r p o r a t e  c h a r t e r  i n  1937. 

The g e n e r a l  d i f f e r e n c e  between c o n s t i t u t i o n a l  and 

c o r p o r a t e  e n t i t i e s  was d i scussed  i n  an op in ion  of t h e  S o l i -  

c i t o r ,  Department of t h e  I n t e r i o r :  

"The purpose of Congress i n  enac t ing  Sec t ion  16 of 
t h e  Ind ian  Reorganizat ion Act was t o  f a c i l i t a t e  
and t o  s t a b i l i z e  t h e  t r i b a l  o r g a n i z a t i o n  of Ind ians  
r e s i d i n g  on t h e  same r e s e r v a t i o n ,  - f o r  t h e i r  common 
wel fa re .  I t  provided t h e i r  p o l i t i c a l  organi-za- 
t i o n .  The purpose of Congress i n  enac t ing  Sec t ion  
17 of t h e  Ind ian  Reorganizat ion Act w a s  t o  empower 
t h e  S e c r e t a r y  t o  i s s u e  a c h a r t e r  of bus ines s  



i -ncorpora t ion  t o  such t r i b e s  t o  enab le  them t o  
conduct  bus ines s  through t h i s  modern dev ice ,  
which c h a r t e r  cannot  be revoked o r  sur rendered  
excep t  by Act of Congress. This  c o r p o r a t i o n ,  a l -  
though composed of t h e  same members a s  t h e  p o l i -  
t i c a l  body, i s  t o  be a  s e p a r a t e  e n t i t y ,  and t h u s  
more capable  of ob t a in ing  c r e d i t  and o the rwi se  
exped i t i ng  t h e  bus ines s  of t h e  T r i b e  . . ." No. 
M-36515, 65 I n t .  Dec. 483 (November 2 0 ,  1958) .  

See g e n e r a l l y ,  Comment, T r i b a l  Self-Government and t h e  

Ind ian  Reorganizat ion Act of 1934, 70 Mich.L.Rev. 955 (1972) .  

The governmental e n t i t y  of t h e  F o r t  Belknap T r i b e  

r e t a i n s  i t s  sovere ign  immunity t o  t h e  e x t e n t  n o t  exp res s ly  

waived o r  r e s t r i c t e d  by Congress. The c o r p o r a t i o n ,  however, 

i s  empowered: 

"To sue and t o  be sued i n  c o u r t s  of competent 
j u r i s d i c t i o n  w i t h i n  t h e  United S t a t e s ;  b u t  t h e  
g r a n t  o r  e x e r c i s e  of  such power t o  sue  and t o  
be sued s h a l l  n o t  be deemed a  consen t  by t h e  
Community o r  by t h e  United S t a t e s  t o  t h e  levy  
of any judgment, l i e n  o r  a t t achment  upon t h e  
p rope r ty  of t h e  Community o t h e r  than income o r  
c h a t t e l s  s p e c i a l l y  pledged o r  ass igned ."  Cor- 
p o r a t e  Cha r t e r  of t h e  F o r t  Belknap Ind ian  Com- 
munity of t h e  F o r t  Belknap Ind ian  Reserva t ion ,  
r a t i f i e d  August 25, 1937. 

While recogniz ing  t h e  gene ra l  p r i n c i p l e s  of Ind ian  

immunity, a p p e l l a n t  a rgues  t he  F o r t  Belknap Tr ibe  no longer  

en joys  t h e  p r i v i l e g e .  The argument i s  n o t  supported by 

evidence of a c t u a l  c o r p o r a t e  a c t i v i t y  b u t  r a t h e r  a  s p e c u l a t i v e  

l e g a l  theory.  Appel lan t  contends t h a t  by adopt ing a  bus ines s  

c o r p o r a t i o n  pursuant  t o  s e c t i o n  17 t h e  governmental e n t i t y  

merged wi th  t h e  c o r p o r a t e  e n t i t y ,  thereby  completely waiving 

t h e  t r i b e  ' s immunity . 
The D i s t r i c t  Court  cons idered  a p p e l l a n t ' s  merger theory  

and r e j e c t e d  i t  concluding:  

"Here, t he  showing i s  t h a t  t h e  Community Action 
program was developed through t h e  Nat ive  American 
Programs a s  a  r e s u l t  of t h e  s p e c i a l  r e l a t i o n s h i p  
which e x i s t s  between t h e  f e d e r a l  government and 
Ind ians  and Ind ian  t r i b e s  f o r  t h e  purpose of ad- 
vancing t h e  we l f a re  of t he  Ind ians .  Agreed t h a t  a  
p r i n c i p a l  purpose was t o  improve t h e  economic 
and s o c i a l  c o n d i t i o n s  of t h e  Community, t h a t  pur- 
pose i s  a  proper  governmental func t ion .  Conceiv- 
a b l y ,  c e r t a i n  bus ines s  p r o j e c t s  might r e s u l t  d i -  
r e c t l y  o r  i n d i r e c t l y  from t h e  program, and i f  



such p r o j e c t s  should be undertaken by t h e  Commun- 
i t y ,  t h e  c o r p o r a t e  e n t i t y  might w e l l  be involved.  
No commercial o r  bus iness  a c t i v i t y  i s  involved 
here .  " 

The judgment must be a f f i rmed.  F i r s t ,  a p p e l l a n t  has 

f a i l e d  t o  c a r r y  her  burden of proof r ega rd ing  t h e  c la im t h a t  

t h e  Community Council  was a c t i n g  under c o l o r  of i t s  c o r p o r a t e  

c h a r t e r .  The record  c o n t a i n s  no a f f i r m a t i v e  evidence t o  

suppor t  such a  con ten t ion .  

Second, a p p e l l a n t ' s  merger theory  i s  n o t  supported by 

any a u t h o r i t y  reviewed by t h i s  Court  and, i n  f a c t ,  c o n f l i c t s  

w i t h  c u r r e n t  Ind ian  l a w  p r i n c i p l e s .  The theory  rests upon 

t h e  un tenable  founda t ion  of an impl ied waiver of immunity. 

I n  Santa  C la ra  Pueblo v.  Martinez (1978) ,  436 U.S. 49, 

56 L.Ed.2d 106, 98 S.Ct. 1670, t h e  Supreme Court  decided 

whether a  f e d e r a l  c o u r t  may pass  on t h e  v a l i d i t y  of a  t r i b a l  

o rd inance  denying membership t o  t h e  c h i l d r e n  of female 

members who marr ied o u t s i d e  t h e  t r i b e .  The a c t i o n  w a s  
IL 

brought  under T i t l e  of t h e  Ind ian  C i v i l  Righ ts  Act of 1968 

( I C R A ) ,  25 U.S.C., 8 5  1301-1303. I n  ho ld ing  t h e  Act d o e s n ' t  

imp l i ed ly  a u t h o r i z e  such a c t i o n s ,  t h e  c o u r t  d i s cus sed  t h e  

n a t u r e  of t r i b a l  immunity: 

" Ind ian  t r i b e s  have long been recognized a s  pos- 
s e s s i n g  t h e  common-law immunity from s u i t  t r a d i -  
t i o n a l l y  enjoyed by sovere ign  powers. Turner v.  
United S t a t e s ,  248 U.S. 354, 358 (1919);  United 
S t a t e s  v. United S t a t e s  F i d e l i t y  & Guaranty Co., 
309 U.S. 506, 512-513 (1940);  Puyal lup Tr ibe  v. 
Washington Dept. of  Game, 433 U.S. 165, 172-173 
(1977).  This  a s p e c t  of t r i b a l  sove re ign ty ,  l i k e  
a l l  o t h e r s ,  i s  s u b j e c t  t o  t h e  s u p e r i o r  and p l ena ry  
c o n t r o l  of Congress. But 'w i thou t  congres s iona l  
a u t h o r i z a t i o n ,  ' t h e  ' Ind ian  Nat ions  a r e  exempt 
from s u i t .  ' United S t a t e s  v. United S t a t e s  F i d e l i t y  
& Guaranty Co., supra ,  a t  512. 

"It  -- i s  s e t t l e d  - -  t h a t  a  waiver of sovere ign  immunity 
' cannot  be  - impl ied --- b u t  must b e u n e q u i v o c a l l y  ex- 
o re s sed . '  -Uni ted S t a t e s  v. Tes tan ,  4 2 4  U.S. 392, ,. 
399 (1976) ,  quo t ing ,  United S t a t e s  v. King, 395 
U.S. 1, 4 (1969) ."  (Emphasis added.) Santa  C la ra  
Pueblo, 436 U.S. a t  58. 



I n  summary, w e  f i n d  t h e  Community Council  a c t e d  s o l e l y  

i n  i t s  governmental c a p a c i t y  i n  t h e  t e rmina t ion  of t h e  

a p p e l l a n t  and concur w i th  t h e  r e j e c t i o n  of t h e  no t ion  t h a t  

t r i b a l  r a t i f i c a t i o n  of a  s e c t i o n  17 c o r p o r a t e  c h a r t e r  sub- 

sumes, and thereby  merges, an  e x i s t e n t  s e c t i o n  1 6  t r i b a l  

sovereign.  An impl ied waiver i s  impermiss ible ;  t h e  waiver 

must be express .  

The judgment of  t h e  D i s t r i c t  Court  i s  a f f i rmed.  

We concur: 

Chief J u s t i c  


