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M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

On February 27, 1980, t h e  D i s t r i c t  Court  e n t e r e d  a  

dec ree  which d i s s o l v e d  t h e  marr iage of p e t i t i o n e r  and respon- 

d e n t ,  e s t a b l i s h e d  c h i l d  custody and c h i l d  suppor t ,  d iv ided  

t h e  r e a l  and pe r sona l  p rope r ty  comprising t h e  m a r i t a l  e s t a t e  

and ordered  t h a t  each p a r t y  pay h i s  o r  he r  a t t o r n e y  f e e s .  

This  dec ree  was amended March 25, 1980, and from t h a t  amended 

o r d e r ,  p e t i t i o n e r  appea ls .  

Beverly and Al f red  T e f f t  marr ied on November 20, 1965. 

A l f r ed ,  a  widower, had fou r  c h i l d r e n  from h i s  p r i o r  marr iage.  

These c h i l d r e n  were adopted by Beverly fo l lowing  t h e  marr iage.  

Beverly and Al f red  had no o t h e r  c h i l d r e n .  

Beverly i s  a  tenured teacher  working a t  Char les  M. 

Russe l l  High School i n  Grea t  F a l l s ,  Montana. H e r  income f o r  

1978 w a s  approximately $15,000. Al f red  i s  a  v i c e  p r e s i d e n t  

of t h e  Cogswell Agency, an  e s t a b l i s h e d  in su rance  f i r m  i n  

Great F a l l s .  H i s  income f o r  1978 from t h i s  f i rm  w a s  approxi-  

mately  $34,250. 

A t  t h e  t i m e  t h e  dec ree  was en t e red  t h e  ages  of t h e  fou r  

c h i l d r e n  were: Gregory, 2 1 ;  T e r r i e ,  19;  Tracy,  18;  and 

K r i s t i e ,  17. The dec ree  gran ted  custody of Krist ie t o  

Beverly.  The c o u r t  o rdered  Al f red  t o  pay $200 p e r  month 

c h i l d  suppor t  f o r  K r i s t i e ,  Tracy and T e r r i e .  The dec ree  

recognized t h a t  T e r r i e  s u f f e r e d  from a  l e a r n i n g  d i s a b i l i t y  

which slowed her  educa t iona l  p rocess .  A l f r e d ' s  o b l i g a t i o n  

t o  suppor t  t h e  t h r e e  daughte rs  extended u n t i l  each was 

graduated from h igh  school  o r  o therwise  became emancipated. 

The decree  f u r t h e r  provided t h a t  Al f red  could app ly  h i s  

daugh te r s '  s o c i a l  s e c u r i t y  b e n e f i t s  on his suppor t  o b l i -  



The dec ree  ordered  t h a t  Beverly was e n t i t l e d  t o  use  of 

t h e  family  home u n t i l  t h e  t h r e e  daughte rs  w e r e  graduated 

from high school  o r  o therwise  became emancipated. The home 

and f u r n i s h i n g s  were then t o  be s o l d  and t h e  n e t  proceeds 

d iv ided  equa l ly .  No s p e c i f i c  p rov i s ion  was made r ega rd ing  

mortgage payments dur ing  t h e  i n t e r im .  

The remaining r e a l  and persona l  p rope r ty  (wi th  t h e  ex- 

c e p t i o n  of s p e c i f i e d  fami ly  heir looms conceded t o  A l f r e d )  

were valued by t h e  D i s t r i c t  Court  and d iv ided  on a  50-50 

b a s i s .  C e r t a i n  investment  p r o p e r t i e s  acqui red  du r ing  t h e  

marr iage  were ordered  t o  be so ld  a s  soon a s  p o s s i b l e  and t h e  

n e t  proceeds d iv ided  equa l ly .  At torney f e e s  were made t h e  

r e s p o n s i b i l i t y  of each p a r t y .  

Motions t o  a l t e r  o r  amend t h e  dec ree  were f i l e d  by bo th  

p a r t i e s .  The D i s t r i c t  Court  amended t h e  o r i g i n a l  decree .  

The amending o rde r  e l imina t ed  A l f r e d ' s  o b l i g a t i o n  of suppor t  

f o r  t h e  a d u l t  daugh te r s ,  T e r r i e  and Tracy. The o r d e r  i nc reased  

t h e  monthly suppor t  o b l i g a t i o n  f o r  Kristie t o  $250. Al f red  

could apply  Kris t ie ' s  s o c i a l  s e c u r i t y  b e n e f i t s  toward h i s  

suppor t  o b l i g a t i o n .  The s o c i a l  s e c u r i t y  b e n e f i t s  of T e r r i e  

and Tracy were ordered  t h e i r  own p rope r ty ,  and t h e  two were 

advised  t o  apply  f o r  t h e  b e n e f i t s  i n  t h e i r  i n d i v i d u a l  

names. 

The amending o rde r  a l s o  a l t e r e d  t h e  o r i g i n a l  dec ree  by 

a l lowing  Al f red  t o  pay Beverly h a l f  of t h e  va lue  p laced  on 

t h e  investment  p r o p e r t i e s  i n s t e a d  of s e l l i n g  t h e  p r o p e r t i e s  

and d i v i d i n g  t h e  proceeds.  Under t h i s  amendment Beverly was 

g iven  a  judgment of $17,346.50 f o r  her  i n t e r e s t  i n  t h e  

investment  p r o p e r t i e s .  

The fol lowing i s s u e s  a r e  d e a l t  w i th  on appeal :  

1. Whether p e t i t i o n e r ' s  motion t o  a l t e r  o r  amend t h e  

o r i g i n a l  decree  was t imely  heard a s  p r e s c r i b e d  by ~ u l e  



59 (d )  (g )  , M.R.Civ.P.? 

2.  Whether t h i s  appea l  i s  l i m i t e d  s o l e l y  t o  t h e  m a t t e r s  

d e a l t  w i th  i n  t h e  amending o rde r  of t h e  D i s t r i c t  Court  

because t h e  p e t i t i o n e r ' s  n o t i c e  of appea l  on ly  des igna t ed  

t h e  amending o rde r  and n o t  t h e  o r i g i n a l  decree?  

3 .  Whether t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by 

n o t  awarding c h i l d  suppor t  f o r  T e r r i e  and Tracy,  ages  1 9  and 

18, r e s p e c t i v e l y ?  

4 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  a l lowing  a  $200 

p e r  month c r e d i t  a g a i n s t  c h i l d  suppor t  f o r  s o c i a l  s e c u r i t y  

payments rece ived?  

5. Whether t h e  D i s t r i c t  Court  e r r e d  i n  f a i l i n g  t o  

p rope r ly  va lue  t h e  investment  p r o p e r t i e s  i n  t h e  m a r i t a l  

e s t a t e ?  

6.  Whether t h e  D i s t r i c t  Court  e r r e d  by e f f e c t i n g  a  50- 

50 p rope r ty  d i s t r i b u t i o n  of t h e  m a r i t a l  e s t a t e ?  

7. Whether t h e  D i s t r i c t  Court  e r r e d  i n  n o t  awarding 

- .  
a t t o r n e y  f e e s  t o  t h e  p e t i t i o n e r ?  

The f i r s t  two procedura l  i s s u e s  must be addressed a t  

t h e  o u t s e t .  Rule 59 (g )  , M.R.Civ.P., s t a t e s  t h a t  motions t o  

amend a  judgment must be heard and determined wi th in  t h e  

same t i m e  l i m i t a t i o n s  which apply t o  motions f o r  new t r i a l .  

Rule 59 ( d )  , X.R.Civ.P. , sets f o r t h  t hose  t i m e  l i m i t a t i o n s .  

This  p rov i s ion  s t a t e s :  

"Hearing on t h e  motion s h a l l  be  had w i t h i n  10 days  
a f t e r  i t  has  been served . . . excep t  t h a t  a t  any 
t ime a f t e r  t h e  n o t i c e  of hear ing  on t h e  motion has 
been served t h e  c o u r t  may i s s u e  an  o r d e r  con t inu ing  
t h e  hear ing  f o r  n o t  t o  exceed 30 days.  I n  c a s e  
t h e  hear ing  i s  cont inued by t h e  c o u r t ,  i t  s h a l l  be  
t h e  duty  of t h e  c o u r t  t o  hear  t h e  same a t  t h e  
e a r l i e s t  p r a c t i c a b l e  d a t e  t h e r e a f t e r ,  and t h e  c o u r t  
s h a l l  r u l e  upon and dec ide  t h e  motion w i t h i n  15 
days  . . . 
" I f  t h e  motion i s  n o t  no t i ced  up f o r  hear ing  and no 
hear ing  i s  he ld  thereon ,  it s h a l l  be deemed denied 
a s  of t h e  e x p i r a t i o n  of t he  pe r iod  t i m e  w i t h i n  



which hear ing  i s  r equ i r ed  t o  be he ld  under t h i s  
Rule 59." 

I n  t h e  c a s e  a t  b a r ,  p e t i t i o n e r  f i l e d  and served a  

motion t o  amend on March 6, 1980. Because s e r v i c e  was 

accomplished by ma i l ,  an  a d d i t i o n a l  t h r e e  days  must be added 

t o  t h e  t i m e  l i m i t a t i o n s  s e t  f o r t h  i n  Rule 59 ( d )  . Rule 6  (e)  , 

M.R.Civ.P. Therefore ,  t h e  hear ing  on t h i s  motion t o  amend 

was e i t h e r  r equ i r ed  t o  be he ld  w i t h i n  13  days ,  commencing on 

March 7 ,  1980, o r  was r equ i r ed  t o  be cont inued by t h e  c o u r t  

w i t h i n  13 days,  commencing wi th  March 7 ,  1980. 

On March 18,  1980, t h e  D i s t r i c t  Cour t ,  sua sponte ,  

e n t e r e d  an o rde r  s e t t i n g  a hear ing  d a t e  on p e t i t i o n e r ' s  

motion t o  amend ( a s  w e l l  as r e sponden t ' s  motion t o  amend of 

March 7 ,  1980) f o r  March 21, 1980. This  o r d e r  was f i l e d  on 

March 19,  1980, which was t h e  l a s t  day of t h e  13-day pe r iod .  

The c o u r t ' s  o rde r  of March 18,  1980, c o n s t i t u t e s  a  

c o n t i n u a t i o n  of t h e  hear ing  d a t e  on t h e  motions t o  a l t e r  o r  

amend. That  o r d e r  d i d  set  a  hear ing  d a t e  w i t h i n  t h e  30-day 

pe r iod  r equ i r ed  by Rule 5 9 ( d ) ,  M.R.Civ.P. The Dis t r ic t  

Court  then r u l e d  on t h e  motions t o  a l t e r  o r  amend w i t h i n  

f i v e  days  fol lowing t h e  hear ing .  Therefore ,  t h e  D i s t r i c t  

Cour t '  s a c t i o n s  regard ing  t h e  p e t i t i o n e r '  s motions t o  a l t e r  

o r  amend t h e  o r i g i n a l  dec ree  comply wi th  t h e  s t a t u t o r y  t ime 

requirements  set  f o r t h  i n  Rule 5 9 ( d ) ,  M.R.Civ.P. The amend- 

i n g  o rde r  of t h e  D i s t r i c t  Court  i s  v a l i d .  

Respondent 's  second procedura l  i s s u e  concerns  t h e  scope 

of t h e  p e t i t i o n e r ' s  n o t i c e  of appea l .  On A p r i l  11, 1980, 

p e t i t i o n e r  f i l e d  a  n o t i c e  of appea l  s t a t i n g  t h a t  ". . . 
Beverly J. T e f f t  . . . hereby appea l s  . . . from t h e  d e c i s i o n  

of  Judge J o e l  G. Roth da t ed  March 2 4 ,  1980, amending h i s  

F ind ings  of F a c t  and Conclusions of Law and Decree." Re-  

spondent a rgues  t h a t  t h i s  appea l  must be l i m i t e d  s o l e l y  t o  



i s s u e s  a r i s i n g  from t h e  D i s t r i c t  C o u r t ' s  amending o r d e r  

because Rule 4 ( c ) ,  M.R.App.Civ.P., p rov ides  t h a t :  "The 

n o t i c e  of appea l  . . . s h a l l  d e s i g n a t e  t h e  judgment o r  o r d e r  

appealed from." Respondent contends t h a t  t h e  amending o r d e r  

and o r i g i n a l  dec ree  i n  t h i s  a c t i o n  are n e c e s s a r i l y  s e p a r a t e  

and d i s t i n c t ;  t hus  respondent  a rgues  t h a t  a  s p e c i f i c  n o t i c e  

of appea l  from t h e  o r i g i n a l  decree  i s  r e q u i r e d  be fo re  review 

of t h a t  decree  i s  p o s s i b l e .  

Respondent 's  con ten t ion  igno res  t h e  i n t e rdependen t  

n a t u r e  of t h e  amending o rde r  and t h e  o r i g i n a l  decree .  

F i n a l i t y  of t h e  o r i g i n a l  judgment must awa i t  a  de t e rmina t ion  

by t h e  lower c o u r t  r ega rd ing  motions t o  amend o r  a l t e r .  

This  i s  evidenced by Rule 5 ,  M.R.App.Civ.P., which suspends 

t h e  running of t h e  t i m e  w i th in  which an appea l  must be 

taken ,  whi le  a  motion t o  a l ter  o r  amend a  judgment i s  being 

considered.  The in te r twinement  of an amending o r d e r  and an 

o r i g i n a l  judgment n e c e s s i t a t e s  review of a l l  i s s u e s  con- 

t a i n e d  i n  both;  t h u s  an appea l  from e i t h e r  i n c o r p o r a t e s  a l l  

i s s u e s  of both  f o r  review. This holding i s  i n  keeping wi th  

t h e  philosophy of modern a p p e l l a t e  p r a c t i c e  t h a t  t e c h n i c a l  

d e f e c t s  of procedure should n o t  ba r  a  p a r t y  from a c c e s s  t o  

t h e  c o u r t s .  J . C .  Penney, Inc.  and F . W .  Woolworth Co. v.  

Employment S e c u r i t y  D iv i s ion  (1981) , - Mont. - I  - P.2d -- , 

38  St.Rep. 694. 

The s i t u a t i o n  invo lv ing  an  appea l  from an amending 

o r d e r ,  a s  i s  t h e  c a s e  he re ,  must be d i s t i n g u i s h e d  from 

s i t u a t i o n s  where a p a r t y  appea ls  from one o r d e r  i n  a  series 

of s e p a r a t e  and d i s t i n c t  o r d e r s ,  o r  from one p a r t  of a  

d i v i s i b l e  judgment. This  Court  has p rev ious ly  he ld  t h a t  a  

f a i l u r e  t o  d e s i g n a t e  a l l  o r d e r s  o r  t h e  e n t i r e  judgment i n  

such s i t u a t i o n s  l i m i t s  t h e  reviewing c o u r t  s o l e l y  t o  t h e  



matters des igna ted  i n  t h e  appea l  n o t i c e .  S t a t e  v.   odd 

C1945), 117 Mont. 80, 158 P.2d 299; Spe r l i ng  v .  Ca l f ee  

(1888) ,  7  Mont. 514, 19 P.  204. However, an  amending o r d e r  

and an o r i g i n a l  judgment cannot  be  viewed as s e p a r a t e  and 

d i s t i n c t  o r  d i v i s i b l e  and, t h e r e f o r e ,  t h i s  r u l e  cannot  be 

a p p l i e d  i n  t h e  c a s e  a t  ba r .  P e t i t i o n e r ' s  n o t i c e  of appea l  

i s  s u f f i c i e n t  t o  p re se rve  a l l  i s s u e s  f o r  review. 

P e t i t i o n e r ' s  nex t  i s s u e  on appea l  concerns  t h e  D i s t r i c t  

C o u r t ' s  t e rmina t ion  of c h i l d  suppor t  f o r  t h e  two a d u l t  

daughte rs ,  Terrie and Tracy. P e t i t i o n e r  contends  t h a t  such 

a c t i o n  c o n s t i t u t e s  e r r o r  on t h e  p a r t  of t h e  lower c o u r t .  

However, i n  Chrestenson v. Chrestenson (1979) ,  Mont. - 

, 589 P.2d 148, 36 St.Rep. 103, t h i s  Court  determined - 

t h a t  a  p a r e n t ' s  l e g a l  o b l i g a t i o n  under Montana c o n s t i t u t i o n a l  

and s t a t u t o r y  p r o v i s i o n s  terminated when a  c h i l d  became an 

a d u l t .  The Chrestenson c o u r t  f u r t h e r  noted t h a t  t h i s  d e t e r -  

minat ion d i d  n o t  c o n t r a d i c t  s e c t i o n  48-330(3),  R.C.M., 1947, 

(now s e c t i o n  40-4-208, MCA) which a l lows:  " p a r t i e s  t o  a g r e e  

i n  w r i t i n g  o r  e x p r e s s l y  provide i n  t h e  dec ree  of d i s s o l u t i o n  

f o r  t e rmina t ion  of c h i l d  suppor t  a t  an agreed upon age o r  

t ime."  Chrestenson a t  150. I n  t h e  c a s e  a t  b a r ,  t h e  p a r t i e s  

d i d  n o t  reach  any agreement. 

I n  t h e  o r i g i n a l  dec ree  of t h e  D i s t r i c t  Court ,  respondent  

Al f red  T e f f t  was ordered  t o  pay $200 p e r  month f o r  each of 

h i s  t h r e e  daughte rs ,  who were s t i l l  r e s i d i n g  a t  t h e  fami ly  

home wi th  p e t i t i o n e r  Beverly T e f f t .  Th is  suppor t  o b l i g a t i o n  

was t o  end when each g i r l  completed h igh  school .  ~ o l l o w i n g  

t h e  hear ing  regard ing  t h e  motions t o  amend, t h e  ~ i s t r i c t  

Court  a l t e r e d  i t s  f i n d i n g s ,  conc lus ions ,  and dec ree  by 

t e rmina t ing  t h e  suppor t  o b l i g a t i o n  a s  t o  ~ e r r i e  and Tracy. 

These daughte rs  w e r e  19 and 18,  r e s p e c t i v e l y ,  a t  t h e  t i m e  

t h e  o r i g i n a l  dec ree  w a s  en t e r ed .  S ince  no agreement between 

t h e  p a r t i e s  e x i s t e d  r ega rd ing  suppor t  f o r  t h e s e  a d u l t  c h i l -  



dren ,  t h e  D i s t r i c t  Court  w a s  merely conforming i t s  o r i g i n a l  

dec ree  wi th  t h e  law espoused i n  Chrestenson.  This  p o r t i o n  

of t h e  o rde r  of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

P e t i t i o n e r  nex t  contends  t h a t  t h e  D i s t r i c t  Court  e r r e d  

i n  a l lowing  respondent ,  Al f red  T e f f t ,  t o  apply  s o c i a l  s e c u r i t y  

b e n e f i t s  r ece ived  by him on behalf  of K r i s t i e ,  t h e  minor 

c h i l d ,  toward h i s  suppor t  o b l i g a t i o n .  The Dis t r ic t  Court  

o rdered  Al f r ed  t o  pay $250 p e r  month f o r  K r i s t i e .  The 

s o c i a l  s e c u r i t y  b e n e f i t s  r e c e i v a b l e  on behalf  of K r i s t i e  

amounted t o  approximately $200 per  month. Thus, i n  e f f e c t ,  

t h e  c o u r t ' s  o rde r  r equ i r ed  Al f red  t o  pay on ly  $50 p e r  month 

c h i l d  suppor t  from h i s  own funds.  

Sec t ion  40-4-204, MCA, s e t s  f o r t h  r e l e v a n t  f a c t o r s  a  

c o u r t  must look t o  i n  determining c h i l d  suppor t .  The f a c t o r s  

a r e :  

" ( 1 )  t h e  f i n a n c i a l  r e sou rces  of t h e  c h i l d ;  

" ( 2 )  t h e  f i n a n c i a l  r e sou rces  of t h e  c u s t o d i a l  p a r e n t ;  

" ( 3 )  t h e  s tandard  of l i v i n g  t h e  c h i l d  would have en- 
joyed had t h e  marr iage n o t  been d i s so lved ;  

" ( 4 )  t h e  phys i ca l  and emotional  c o n d i t i o n  of t h e  
c h i l d  and h i s  educa t iona l  needs; and 

" ( 5 )  t h e  f i n a n c i a l  r e sou rces  and needs of t h e  noncus- 
t o d i a l  pa ren t .  " 

The lower c o u r t  heard tes t imony from both  Beverly T e f f t  and 

Al f r ed  T e f f t .  Evidence e x i s t e d  (a l though  n o t  e x t e n s i v e )  

r ega rd ing  t h e  f a c t o r s  set f o r t h  above. The D i s t r i c t  C o u r t ' s  

o r d e r  acknowledged t h a t  t h e  s o c i a l  s e c u r i t y  b e n e f i t s  were 

t h e  p rope r ty  of K r i s t i e .  The c o u r t  determined t h a t  Kristie 

needed $250 suppor t  each month, and t h a t  $200 of such amount 

would be suppl ied  by her  own f i n a n c i a l  resources .  

Although Al f red  T e f f t  has an income of more than $34,000 

a  year  and pays on ly  $50 pe r  month c h i l d  suppor t ,  t h i s  f a c t  

a l o n e  i s  n o t  de t e rmina t ive  t h a t  t h e  lower c o u r t  abused i t s  



d i s c r e t i o n .  The need of  t h e  c h i l d ,  a s  w e l l  a s  t h e  noncus tod i a l  

p a r e n t ' s  a b i l i t y  t o  pay,  must be cons idered .  S e c t i o n  40-4- 

204, MCA. W e  cannot  say  t h e  D i s t r i c t  Cour t  abused i t s  d i s -  

c r e t i o n  and,  t h e r e f o r e ,  t h e  o r d e r  of s u p p o r t  i s  a f f i rmed .  

P e t i t i o n e r  s p e c i f i e s  s e v e r a l  e r r o r s  r ega rd ing  t h e  

D i s t r i c t  C o u r t ' s  v a l u a t i o n  of t h e  m a r i t a l  e s t a t e  f o r  purposes  

o f  d i s t r i b u t i o n .  A f t e r  c a r e f u l  review,  w e  f i n d  t h a t  t h e  

c o u r t  e r r e d  i n  d i s p o s i n g  of t h e  m a r i t a l  estate.  

The dec ree  p rov ides  t h a t  t h e  f ami ly  r e s i d e n c e  on 1017 

Durange, Grea t  F a l l s ,  Montana, was t o  be  used by Bever ly  and 

t h e  t h r e e  daugh te r s  u n t i l  t h e  youngest  w a s  g radua ted  from 

h igh  school  o r  o the rwi se  became emancipated.  Upon such oc- 

c u r r e n c e ,  t h e  home and f u r n i s h i n g s  w e r e  t o  be  s o l d  a s  soon 

a s  p o s s i b l e  and t h e  n e t  proceeds  d i v i d e d  e q u a l l y .  

No o r d e r  w a s  made r ega rd ing  t h e  $250 monthly mortgage 

payment. Under t h e  d e c r e e  A l f r ed  ha s  no o b l i g a t i o n  t o  make 

t h e  payment. Bever ly ,  who l i v e s  i n  t h e  home, w i l l  s a t i s f y  

t h i s  o b l i g a t i o n  t he r eby  b u i l d i n g  f u t u r e  e q u i t y  f o r  A l f r ed .  

Such an  ar rangement  w i l l  r e s u l t  i n  an  i n e q u i t a b l e  d i v i s i o n  

of a s s e t s  a t  t h e  t i m e  of  s a l e  and canno t  be  s u s t a i n e d .  

Regarding A l f r e d ' s  inves tments ,  t h e  D i s t r i c t  Cour t  made 

t h e  fo l l owing  f i n d i n g s ,  p e r t i n e n t  t o  t h i s  d e c i s i o n :  

A s s e t  Cu r r en t  Amount N e t  
Market Owed Value 
Value Thereon 

40 A c r e s  Acquired From A m e r -  $ 2,500 
i c a n  Montana Land 

American Montana Land 1 /6 th  Unknown Unknown Unknown 
I n t e r e s t  

Command P a r t n e r s  1 / 7 t h  $ 6,500 
I n t e r e s t  

W e s t  American Lands Inc .  . $12,285 $12,285 None 
1 /7 th  I n t e r e s t  

The D i s t r i c t  Cour t  o r i g i n a l l y  o rde red  t h a t  t h i s  p r o p e r t y ,  

a l ong  w i t h  a l l  o t h e r  inves tment  p r o p e r t y ,  be  s o l d  and t h e  



proceeds d iv ided  equa l ly .  I n  i t s  o r d e r  amending t h e  dec ree ,  

t h e  Dis t r ic t  Court  a l t e r e d  t h i s  and ordered  t h a t  Al f red  pay 

t o  Beverly h a l f  of t h e  e q u i t y .  The c o u r t  f a i l e d  t o  d e t e r -  

mine a  va lue  f o r  one of t h e  p r o p e r t i e s .  Thus t h e  v a l u a t i o n  

on which t h e  d i s p o s i t i o n  i s  based i s  inadequa te ,  and t h i s  

cause  must be remanded. Hamilton v. Hamilton (1980) ,  - 
Mont. , 607 P.2d 102, 37 St.Rep. 247. 

Add i t i ona l ly ,  problems a r i s e  r ega rd ing  t h e  c o u r t ' s  

de t e rmina t ion  of A l f r e d ' s  e q u i t y  i n  t h e s e  p r o p e r t i e s ,  t hus  

c r e a t i n g  problems i n  t h e  n e t  worth de t e rmina t ion .  Al f red  

t e s t i f i e d  twice  i n  t h i s  m a t t e r .  I n  December 1979, Al f red  

s t a t e d  he owned a  1 /6 th  i n t e r e s t  i n  a co rpo ra t ion  denomi- 

na ted  named American Montana Land. This  c o r p o r a t i o n  purchased 

250 a c r e s  of r e c r e a t i o n a l  l and .  Al f red  t e s t i f i e d  t h a t  t h e  

co rpo ra t ion  owed $26,500 on t h e  proper ty .  H e  s t a t e d  t h a t  

t h e  co rpo ra t ion  had deeded 4 0  a c r e s  of t h e  land  t o  him 

i n d i v i d u a l l y .  Al f red  f u r t h e r  t e s t i f i e d  he d i d n ' t  know i f  

any encumbrances, o t h e r  than t h e  one on t h e  e n t i r e  t r a c t ,  

e x i s t e d  on t h i s  40-acre p a r c e l .  Al f red  s a i d  he d i d n ' t  know 

what comparable l and  i n  t h e  same a r e a  was s e l l i n g  f o r  b u t  

specu la t ed  t h a t  h i s  p a r c e l  was worth $2,000-$3,000.   he 

c o u r t  accep ted  t h i s  v a l u a t i o n ,  p l ac ing  a  $2,500 va lue  on t h e  

4 0  a c r e s .  The c o u r t  a l s o  found t h a t  A l f r e d ' s  1 /6 th  i n t e r e s t  

i n  t h e  co rpo ra t ion  had an unknown va lue .  

When Al f red  t e s t i f i e d  i n  January 1980, s e v e r a l  a s p e c t s  

of  t h i s  t r a n s a c t i o n  had changed. The co rpo ra t ion  which 

owned t h e  250 a c r e s  of r e c r e a t i o n a l  l and  was now c a l l e d  West 

American Land Corporat ion.  Al f red  d i d  n o t  e x p l a i n  t h e  

change i n  co rpo ra t ion  ownership, b u t  appa ren t ly  West American 

Land Corporat ion succeeded t o  t h e  i n t e r e s t  of American 

Montana Land. H i s  i n t e r e s t  i n  West American Land was 1/7th .  



NO mention w a s  made of t h e  40-acre t r a c t  of l and  deeded t o  

him. Al f red  e s t ima ted  t h a t  t h e  c o r p o r a t i o n  land had no 

e q u i t y .  I n  a d d i t i o n  t o  t h e  $26,500 encumbrance o r i g i n a l l y  

t e s t i f i e d  t o ,  Al f red  s t a t e d  t h a t  t h e  land  was pledged a s  

s e c u r i t y  f o r  a  $60,000 no te  a t  a l o c a l  bank. The record  i s  

unc lea r  on whether A l f r e d ' s  40-acre t r a c t  i s  s o  encumbered. 

However, t h e r e  appa ren t ly  i s  an $86,500 d e b t  a g a i n s t  t h e  

c o r p o r a t e  land.  The D i s t r i c t  Court  found t h a t  A l f r e d ' s  

i n t e r e s t  i n  t h e  W e s t  American Lands Corp. had no va lue  

because t h e  va lue  of t h e  land  d id  n o t  exceed t h e  amount of 

i t s  encumbrance. I n  making t h i s  de t e rmina t ion  t h e  c o u r t  

considered t h e  $60r000 no te  t o  be a  l i a b i l i t y  of t h e  co rpo ra t ion .  

The problem r e s u l t i n g  from t h i s ,  i s  t h a t  t h e  $60,000 

borrowed by West American Land was used a s  investment  funds  

i n  A l f r e d ' s  l a t e s t  e n t e r p r i s e ,  Command P a r t n e r s ,  f r a n c h i s e .  

Al f red  t e s t i f i e d  t h a t  he and s i x  o t h e r  people  c o n t r i b u t e d  

$6,500 each toward t h e  purchase  p r i c e  of t h e  f r a n c h i s e  p l u s  

t h e  $60,000 ob ta ined  by pledging t h e  r e c r e a t i o n a l  l and .  I n  

t h e  D i s t r i c t  Cour t ' s  f i n d i n g s ,  however, t h i s  $60,000 was n o t  

added a s  e q u i t y ;  a l though  i t  was c a l c u l a t e d  a s  a  l i a b i l i t y  

i n  va lu ing  t h e  c o r p o r a t e  s tock  of West American Land. The 

c o u r t  found t h a t  A l f r e d ' s  i n t e r e s t  i n  Command P a r t n e r s  was 

on ly  $6,500. 

From t h i s  test imony it i s  appa ren t  t h a t  a  t r u e  n e t  

worth of t h e s e  p r o p e r t i e s  was n o t  made. Encumbrances on t h e  

vary ing  p r o p e r t i e s  were n o t  c l e a r l y  d i s t i n g u i s h e d ,  nor was 

t h e  proper  e q u i t y  i n  t h e s e  proper  t ies c a l c u l a t e d .  

P e t i t i o n e r  d i d  n o t  seek a  maintenance award, b u t  on ly  

an  e q u i t a b l e  d i s p o s i t i o n  of t h e  m a r i t a l  e s t a t e .  The D i s t r i c t  

Court  found, regard ing  t h e  r e l a t i v e  p o s i t i o n s  of bo th  Beverly 

and Al f r ed ,  t h a t :  



" . . . t h e  needs of t h e  p a r t i e s  wi th  regard  t o  s h e l t e r ,  
food, c l o t h i n g ,  t r a n s p o r t a t i o n ,  u t i l i t i e s ,  and t h e  
normal expenses of l i v i n g  a r e  r e l a t i v e l y  equa l  . . . 
t h e  P e t i t i o n e r  Beverly and Respondent Al f red  have an 
equa l  oppor tun i ty  f o r  t h e  f u t u r e  a c q u i s i t i o n  of i n -  
come and c a p i t a l  a s s e t s  b u t  t h e  Court  f i n d s  t h a t  
Respondent Al f red  i s  p r e s e n t l y  ea rn ing  over twice  
t h e  amount of t h e  income of P e t i t i o n e r  Beverly and 
w i l l  probably cont inue  t o  do s o  . . . t h e  c o n t r i b u t i o n s  
of t h e  P e t i t i o n e r  Beverly and t h e  Respondent A l f r ed  
t o  t h e  fami ly  u n i t  a r e  equa l . "  

Beverly c u r r e n t l y  e a r n s  approximately $15,000 p e r  year .  

She i s  paying $250 pe r  month f o r  mortgage payments on t h e  

house. Three c h i l d r e n  s t i l l  r e s i d e  a t  t h e  fami ly  r e s idence .  

These c h i l d r e n  do n o t  have r e g u l a r  employment, t h u s  r e q u i r -  

i n g  some f i n a n c i a l  he lp .  Al f red  i s  o b l i g a t e d  t o  pay suppor t  

f o r  on ly  one of t h e  c h i l d r e n .  R e a l i t y  d i c t a t e s  t h a t  under 

t h e s e  c o n d i t i o n s  Beverly would have a  very  poor oppor tun i ty  

f o r  t h e  f u t u r e  a c q u i s i t i o n  of c a p i t a l  assets and income. 

On t h e  o t h e r  hand, Al f red  e a r n s  approximately  $34,000. 

H e  has  been r e c e i v i n g  annual  r a i s e s  of approximately $2,000 

p e r  year .  H i s  p o s i t i o n  i n  t h e  e s t a b l i s h e d  in su rance  f i rm ,  

Cogswell Agency, i s  secure .  H i s  on ly  pe r sona l  o b l i g a t i o n  

v i a  t h i s  d i s s o l u t i o n  i s  c h i l d  suppor t  of $50 pe r  month. 

C l e a r l y ,  Al f red  has  f a r  g r e a t e r  oppor tun i ty  f o r  f u t u r e  

a c q u i s i t i o n  of c a p i t a l  a s s e t s  and income. 

Mont.- I n  l i g h t  of  Smith v. Smith (1981) ,  - , 622 P. 2d 

1022, 38 St.Rep. 146, t h i s  50-50 d i s t r i b u t i o n  cannot  s t and .  

The c o u r t ' s  f i n d i n g  t h a t  bo th  p a r t i e s  have equa l  a c c e s s  t o  

t h e  f u t u r e  a c q u i s i t i o n  of c a p i t a l  i s  c l e a r l y  erroneous and 

a n  abuse of d i s c r e t i o n .  Z e l l  v. Z e l l  (1980) ,  - Mont. - I 

L a s t l y ,  p e t i t i o n e r  contends t h a t  t h e  D i s t r i c t  Court  

e r r e d  i n  n o t  awarding he r  a t t o r n e y  f e e s .  Regarding a t t o r n e y  

f e e s ,  t h e  D i s t r i c t  Court  found t h a t :  

"Although P e t i t i o n e r  Beverly seeks  he r  a t t o r n e y  
f e e s  he re in ,  t h e  Court  f i n d s  t h a t  upon consid- 
e r a t i o n  of t h e  income of P e t i t i o n e r  Beverly and 



t h e  p rope r ty  d i s t r i b u t i o n  ordered  h e r e i n ,  t h a t  
each p a r t y  i s  a b l e  t o  pay h i s /he r  own a t t o r n e y  
f e e s  and c o s t s  and i s  r e s p o n s i b l e  f o r  h i s /he r  
own a t t o r n e y ' s  f e e s  and c o s t s  i n c u r r e d  he re in . "  

Based on t h i s  f i n d i n g  t h e  D i s t r i c t  Court  o rdered  each 

p a r t y  t o  pay h i s  o r  her  own a t t o r n e y  f e e s .  

P e t i t i o n e r  a rgues  t h a t  t h e  D i s t r i c t  C o u r t ' s  improper 

de t e rmina t ion  of n e t  worth and improper p rope r ty  d i s t r i b u t i o n  

n e c e s s i t a t e s  r e v e r s a l  of t h e  t r i a l  c o u r t ' s  d e c i s i o n  n o t  t o  

award a t t o r n e y  f e e s  t o  Beverly T e f f t .  I n  l i g h t  of t h i s  

C o u r t ' s  d e c i s i o n  t o  remand regard ing  t h e  i s s u e s  of m a r i t a l  

e s t a t e  n e t  worth and d i s t r i b u t i o n ,  we b e l i e v e  i t  b e s t  t o  

v a c a t e  t h e  o rde r  of t h e  D i s t r i c t  Court  r ega rd ing  a t t o r n e y  

f e e s  and l e a v e  i t  t o  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t  as t o  

whether mod i f i ca t ion  of t h e  a t t o r n e y  f e e s  o r d e r  i s  necessary  

fo l lowing  r ehea r ing  i n  accordance wi th  t h i s  opinion.  

I n  summary we a f f i r m  t h e  D i s t r i c t  C o u r t ' s  decree  a s  it 

r e l a t e s  t o  c h i l d  suppor t .  W e  r e v e r s e  t h e  D i s t r i c t  Cour t  on 

(1) f a i l u r e  t o  s p e c i f i c a l l y  provide f o r  payment of t h e  home 

mortgage, ( 2 )  f a i l u r e  t o  va lue  a l l  m a r i t a l  a s s e t s ,  ( 3 )  

f a i l u r e  t o  p rope r ly  c a l c u l a t e  n e t  worth,  and, ( 4 )  f a i l u r e  t o  

cons ide r  t h e  husband's  cons iderab ly  g r e a t e r  oppor tun i ty  f o r  

accumulation of f u t u r e  a s s e t s .  

The ma t t e r  i s  remanded f o r  hear ing  i n  accordance wi th  

t h i s  opinion.  



We concur: 


