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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  Court .  

James C l i f t o n  Jenk ins  was charged i n  August 1979 wi th  two 

counts  of robbery.  H e  was t r i e d  by ju ry  i n  t h e  D i s t r i c t  Court  

of t h e  Eighth J u d i c i a l  D i s t r i c t ,  Cascade County, t h e  Honorable 

J o e l  Roth p r e s i d i n g .  J enk ins  was found g u i l t y  on bo th  counts  

and sentenced t o  20 y e a r s  on each,  t h e  sen tences  t o  run  consecu- 

t i v e l y .  He appea l s  from both  conv ic t ions .  

Pam Rains,  manager of t h e  Feed lo t  Res t au ran t  i n  Grea t  F a l l s ,  

was a lone  i n  t h e  r e s t a u r a n t  and t ak ing  a break a t  4 : 0 0  p.m. on 

August 18,  1979. She no t i ced  a man o u t s i d e  who was looking 

through t h e  f r o n t  window of t h e  r e s t a u r a n t .  The man e n t e r e d  t h e  

r e s t a u r a n t  and Rains went behind t h e  counte r  t o  t a k e  h i s  o r d e r .  

The man s a i d :  "Do as I say" ,  and gave her  a no t e  which read :  

"Take a l l  t h e  money from t h e  r e g i s t e r  and g i v e  it t o  me." The 

man p laced  a gun on t h e  counte r .  Two people  en t e red  t h e  r e s t a u -  

r a n t  be fo re  Rains gave t h e  man any money. The man r e t r i e v e d  h i s  

no t e  and l e f t .  Rains desc r ibed  him a s  a l ight-complected whi te  

male, 39 o r  4 0  y e a r s  o l d ,  6 '  t o  6 '2" ,  150 pounds, c l e a n  shaven, 

wi th  s h o r t  reced ing  h a i r  of a sandy-grey c o l o r ,  wearing t a n  

p a n t s  and an  open-col lared s h i r t  w i th  h o r i z o n t a l  whi te  and green 

s t r i p e s .  

A few minutes a f t e r  t h e  a t tempted robbery of t h e  Feed lo t ,  

a  man e n t e r e d  t h e  Mode OIDay s t o r e  i n  Grea t  F a l l s .  The s t o r e  

was n o t  open f o r  bus ines s ,  b u t  Mavis Bean, who owned t h e  s t o r e ,  

and Teresa Bean, M r s .  Robert  Anderson and Roberta King were 

i n s i d e  unpacking a c l o t h i n g  shipment. The man, who was armed 

wi th  a k n i f e  and gun, approached Teresa  Bean and asked where 

t h e  till was loca t ed .  Mavis Bean t o l d  him they were n o t  open 

f o r  bus ines s  and t h e  man l e f t  t he  s t o r e .  Mavis Bean desc r ibed  

t h e  man a s  Caucasion, 5 '10"  t o  6 ' l " ,  37 t o  40 yea r s  of  age ,  

wi th  l i g h t  reced ing  h a i r ,  and wearing o l d  denim p a n t s  and a 



s t r i p e d  T - s h i r t .  Teresa  Bean desc r ibed  t h e  man a s  being 6 '  

t a l l ,  s l e n d e r ,  c l e a n  shaven, fa i r -complected,  wi th  l i g h t  brown 

h a i r  and a reced ing  h a i r l i n e  and wearing jeans  and a whi te  

sweater  w i th  s h o r t  s l e e v e s  and aqua s t r i p e s .  

Grea t  F a l l s  p o l i c e  d e t e c t i v e s  Dave Warrington and Eugene 

Bernardi  were involved i n  t h e  robbery i n v e s t i g a t i o n .  On August 

20 a t  11:30 a.m., they en t e red  t h e  Lobby Bar i n  Grea t  F a l l s  and 

no t i ced  James C l i f t o n  Jenkins .  Warrington approached Jenk ins  

and t o l d  him he f i t  t h e  d e s c r i p t i o n  of a robbery s u s p e c t .  

J enk ins  had no i d e n t i f i c a t i o n  and gave h i s  name a s  Lar ry  White. 

J enk ins  was p a t t e d  down i n  t h e  w a i s t  a r e a  and asked i f  he would 

accompany t h e  o f f i c e r s  s o  t h a t  a  w i tnes s  could s e e  him. J enk ins  

went w i th  t h e  o f f i c e r s  v o l u n t a r i l y .  H e  was n o t  a r r e s t e d  o r  

handcuffed.  He was placed i n  t h e  backsea t  of an unmarked p o l i c e  

c a r ,  a  yellow two-door Ford Fairmont. The t h r e e  men then drove 

t o  t h e  Mode 0 '  Day s t o r e .  

Mavis Bean w a s  n o t  a t  t h e  s t o r e .  Warrington telephoned 

Pam Rains a t  her  home and reques ted  t h a t  they  meet a t  a  c e r t a i n  

park ing  l o t  so  Rains could s e e  J enk ins  f o r  i d e n t i f i c a t i o n  pur- 

poses .  The d e t e c t i v e s  and Jenk ins  drove a c r o s s  town t o  m e e t  

Rains. The p o l i c e  v e h i c l e  a r r i v e d  a t  t h e  park ing  l o t  f i r s t .  

When Rains a r r i v e d ,  Warrington g o t  o u t  of t h e  c a r  and went t o  

Rains '  v e h i c l e ,  which was parked 60 f e e t  away. Warrington t o l d  

Rains he had two men sea t ed  i n  h i s  c a r  and asked her  i f  she  

could i d e n t i f y  e i t h e r  man a s  t h e  robber .  De tec t ive  ~ e r n a r d i  i s  

6 '1"  t a l l  and weighs 200 pounds. H e  was s i t t i n g  i n  t h e  f r o n t  

seat. J enk ins  i s  5 ' 9 "  t a l l  and weighs 1 5 0  pounds and was i n  

t h e  backsea t  of t h e  two-door v e h i c l e .  Rains approached t h e  

p o l i c e  c a r .  When she  was about  25 f e e t  away,she po in ted  a t  

J enk ins  and s a i d :  " T h a t ' s  him." Warrington asked Rains t o  

walk c l o s e r  t o  t h e  c a r .  When she w a s  8-10 f e e t  away, she  

s t a t e d  t h a t  she was p o s i t i v e  t h a t  t h e  man i n  t h e  backsea t  was 



t h e  robber .  

J enk ins  was then  t o l d  he was under a r r e s t  f o r  t h e  a t tempted 

robbery of t h e  Feedlo t .  He was t r a n s p o r t e d  t o  t h e  Grea t  F a l l s  

P o l i c e  Department and photographed t h e r e .  While i n  custody,  

Jenkins  gave a  s igned  consen t  t o  s ea rch  h i s  apar tment .  A s h o r t -  

s l e e v e ,  open-col lared s h i r t ,  o f f -whi te  w i th  aqua-green s t r i p e s ,  

w a s  found a t  t h e  apartment.  A photographic  a r r a y  con ta in ing  

Jenk ins '  photograph was shown t o  t h r e e  of  t h e  w i tnes ses  t o  t h e  

robbery a t  t h e  Mode OIDay and t o  t h e  two customers of t h e  Feed- 

l o t .  Mavis Bean, Teresa  Bean and M r s .  Robert  Anderson a l l  

i d e n t i f i e d  t h e  photograph of Jenkins  a s  t h e  man who t r i e d  t o  rob  

t h e  s t o r e .  The F e e d l o t  customers were unable  t o  make a  p o s i t i v e  

i d e n t i f i c a t i o n .  Mavis Bean, Teresa Bean and Pam Rains a l s o  iden-  

t i f i e d  t h e  s h i r t  s e i z e d  a s  t h e  one worn by t h e  man who at tempted 

t o  rob  them. J enk ins  was then  charged wi th  t h e  a t tempted 

robbery of t h e  Mode OIDay. 

J enk ins  en t e red  p l e a s  of " n o t  g u i l t y "  t o  both  counts  and 

moved t o  suppress  i d e n t i f i c a t i o n  tes t imony on the  grounds t h a t  

i t  was t h e  f r u i t  of an i l l e g a l  a r r e s t  and made pursuant  t o  a  

sugges t ive  one-man show up. The motion t o  suppress  w a s  denied.  

J enk ins  was t r i e d  by ju ry  on November 19-21, 1979. The ju ry  

r e tu rned  v e r d i c t s  of g u i l t y  on bo th  counts .  J enk ins  was sen- 

tenced t o  20 y e a r s  imprisonment on each count ,  t h e  s en t ences  

t o  run  consecut ive ly .  H e  was a l s o  des igna t ed  a dangerous o f -  

f ende r ,  s e c t i o n  46-18-404, MCA, and a  p e r s i s t e n t  f e lony  o f f e n d e r ,  

s e c t i o n  46-18-501, MCA, and found t o  be i n e l i g i b l e  f o r  p a r o l e  

o r  p a r t i c i p a t i o n  i-n t h e  p r i s o n  fur lough  program. 

J enk ins  r a i s e s  two i s s u e s  on appea l :  

1. Was t h e  i d e n t i f i c a t i o n  test imony de r ived  from t h e  t r a n s -  

p o r t a t i o n  of Jenkins  f o r  t h e  purpose of e x h i b i t i n g  him t o  a  

w i tnes s  s u p p r e s s i b l e  because h i s  Fourth  Amendment r i g h t  t o  be  

s e c u r e  i n  h i s  person a g a i n s t  unreasonable  s e i z u r e s  had been v io -  

l a t e d ?  



2. Was t h e  i d e n t i f i c a t i o n  a t  t h e  pa rk ing  l o t ,  and t h e  

subsequen t  i d e n t i f i c a t i o n  a t  t r i a l ,  s u p p r e s s i b l e  because  

J enk in s '  F i f t h  Amendment due  p roce s s  r i g h t s  had been v i o l a t e d ?  

J e n k i n s  a rgues  t h a t  a l t hough  he  was n o t  f o rma l ly  a r r e s t e d  

b e f o r e  Ra ins  i d e n t i f i e d  him, t h e  p o l i c e  conduc t  was i n d i s -  

t i n g u i s h a b l e  from a r r e s t  under t h e  s t a n d a r d  of  Dunaway v .  

New York (1979) ,  442 U.S. 200, 99 S.Ct.  2248, 60 L.Ed.2d 824. 

Th i s  c o n t e n t i o n  i s  based upon t h e  a s s e r t i o n  t h a t  h i s  journey w i t h  

t h e  o f f i c e r s  was i n v o l u n t a r y  because ,  i n  view of a l l  t h e  c i r -  

cumstances su r round ing  t h e  i n c i d e n t ,  a  r e a s o n a b l e  pe r son  would 

have b e l i e v e d  t h a t  he  was n o t  f r e e  t o  l e a v e .  Uni ted  S t a t e s  v .  

Mendenhall (1980) ,  446 U.S. 544, 100 S.Ct.  1870,  64 L.Ed.2d 497. 

J e n k i n s  f u r t h e r  con t ends  t h a t  because  t h e  po l - i ce  l a cked  p r o b a b l e  

c ause  f o r  t h e  " a r r e s t " ,  t h e  f r u i t s  t he r eo f  should  have been 

suppressed  by t h e  D i s t r i c t  Cour t .  

Not eve ry  c o n f r o n t a t i o n  i n i t i a t e d  by a  p o l i c e  o f f i c e r  must  

be based on p robab l e  c ause .  Te r ry  v .  Ohio (1968 ) ,  392 U.S. I- ,  

20 L.Ed.2d 889, 88 S.Ct.  1868. To j u s t i f y  i n t r u s i o n  upon t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  a  c i t i z e n ,  " t h e  p o l i c e  o f f i c e r  must  be  

a b l e  t o  p o i n t  t o  s p e c i f i c  and a r t i c u l a b l e  f a c t s  which, t aken  t o -  

g e t h e r  w i t h  r a t i o n a l  i n f e r e n c e s  from t h o s e  f a c t s ,  r e a sonab ly  

w a r r a n t  t h a t  i n t r u s i o n . "  Te r ry ,  392 U.S. a t  21. ~ e t e c t i v e s  

Warr ington and Bernard i  w e r e  a b l e  t o  p o i n t  t o  s p e c i f i c  and 

a r t i c u l a b l e  f a c t s  which r ea sonab ly  war ran ted  t h e  i n t r u s i o n  t h a t  

J e n k i n s  now q u e s t i o n s .  They were a s s i g n e d  t o  i n v e s t i g a t e  t h e  

r o b b e r i e s  o f  t h e  F e e d l o t  and t h e  Mode O'Day. They w e r e  f a m i l i a r  

w i t h  t h e  d e s c r i p t i o n s  o f  t h e  robber .  While i n  t h e  Lobby Bar ,  

j u s t  two days  a f t e r  t h e  r o b b e r i e s ,  t hey  observed a  man who f i t  

t h e  d e s c r i p t i o n  of  t h e  s u s p e c t .  They approached t h e  man. War- 

r i n g t o n  t o l d  him t h a t  t h e r e  had been two a t t emp ted  r o b b e r i e s  

two days  b e f o r e  and t h a t  i t  was War r i ng ton ' s  o p i n i o n  t h a t  t h e  



man resembled t h e  person who had committed t h e  cr imes.  When 

Warrington asked t h e  man h i s  name, he responded t h a t  i t  was 

Lar ry  White. The man had no i d e n t i f i c a t i o n .  Warrington p a t t e d  

t h e  man i n  t h e  w a i s t  a r e a  t o  determine i f  he had any weapons. 

Under t h e  f a c t s  o u t l i n e d  above, t h e  p o l i c e  conduct  was 

reasonable  and n o t  v i o l a t i v e  of J e n k i n s '  Four th  Amendment r i g h t s .  

The p o l i c e  must be al lowed t o  approach and q u e s t i o n  persons  

who f a i r l y  resemble d e s c r i p t i o n s  of p e r p e t r a t o r s  of c r i m i n a l  

a c t s .  While t h e  p a t  down of J enk ins  was i n t r u s i v e ,  i t  was j u s t -  

i f i e d  because i t  was l i m i t e d  t o  a  s ea rch  f o r  weapons, J enk ins  

f i t  t h e  d e s c r i p t i o n  of t h e  robber ,  and t h e  robber had been 

armed wi th  a  k n i f e  and a  gun. P o l i c e  o f f i c e r s  a r e  n o t  r e q u i r e d  

t o  t a k e  unnecessary r i s k s  i n  t h e  performance of t h e i r  d u t i e s .  

" [ T l h e r e  must be a  narrowly drawn a u t h o r i t y  t o  permi t  a  rea -  

sonable  s ea rch  f o r  weapons f o r  t h e  p r o t e c t i o n  of t h e  pol-ice 

o f f i c e r ,  where he has  reason  t o  b e l i e v e  t h a t  he i s  d e a l i n g  

wi th  an armed and dangerous i n d i v i d u a l ,  r e g a r d l e s s  of whether 

he has  probable  cause  t o  a r r e s t . "  Ter ry ,  supra ,  392  U.S. a t  

27 .  The i n i t i a l  encounter  between Jenk ins  and t h e  d e t e c t i v e s  was 

lawful .  

Whether J enk ins '  consen t  t o  accompany t h e  d e t e c t i v e s  

was vo lun ta ry  i s  t o  be determined by t h e  t o t a l i t y  of t h e  c i r -  

cumstances. Mendenhall, supra ,  4 4 6  U.S. a t  557. The ~ i s t r i c t  

Judge had t h e  oppor tun i ty  t o  observe Warrington,  Bernardi  and 

Jenk ins  a t  t h e  suppress ion  hear ing  and e v a l u a t e  t h e i r  tes t imony.  

Warrington t e s t i f i e d  t h a t  a f t e r  t h e  p a t  down, he asked Jenk ins  

i f  he would "mind going" wi th  t he  o f f i c e r s .  Warrington f u r t h e r  

t e s t i f i e d  t h a t  J enk ins  r e p l i e d  t h a t  he d i d  no t  mind because they 

had t h e  wrong man. The rest of t h e  d e t e c t i v e s '  tes t imony i n -  

d i c a t e d  t h a t  Jenkins  was n o t  handcuffed,  f u r t h e r  searched ,  o r  

o the rwi se  coerced u n t i l  a f t e r  Rains made her  i d e n t i f i c a t i o n .  



When Jenkins  asked t h e  d e t e c t i v e s  i f  he was under a r r e s t ,  they 

r e p l i e d  t h a t  he was no t .  Jenkins  a rgues  t h a t  h i s  placement i n  

t h e  backsea t  of a  two-door p o l i c e  v e h i c l e  was a  r e s t r i c t i o n  

amounting t o  a  s e i z u r e .  However, t h e  p o i n t  i s  whether h i s  

p resence  t h e r e  was vo lun ta ry .  The f a c t  t h a t  he was t h e r e  i s  

l i t t l e  o r  no evidence t h a t  he was i n  any way coerced.  Menden- 

h a l l ,  supra ,  446 U.S. a t  559. W e  f i n d  t h a t  t h e  r eco rd  suppor t s  

t h e  D i s t r i c t  C o u r t ' s  conc lus ion  t h a t  J enk ins  agreed t o  accompany 

t h e  o f f i c e r s  and had n o t  been " a r r e s t e d "  p r i o r  t o  h i s  formal 

a r r e s t  upon i d e n t i f i c a t i o n  by Rains.  J enk ins  was n o t  i l l e g a l l y  

s e i zed ,  and t h e  i d e n t i f i c a t i o n  test imony was no t  s u p p r e s s i b l e  

because ob ta ined  i n  v i o l a t i o n  of h i s  Four th  Amendment r i g h t s .  

J enk ins '  second i s s u e  concerns  t h e  i d e n t i f i c a t i o n  by Rains 

i n  t h e  parking l o t  and t h e  subsequent i d e n t i f i c a t i o n  of him a t  

t r i a l .  He contends t h a t  he was denied due p roces s  because t h e  

show up was unneces sa r i l y  sugges t ive  and conducive t o  irre- 

p a r a b l e  m i s i d e n t i f i c a t i o n .  S t o v a l l  v .  Denno (1967) ,  388 U.S. 

293, 302, 18 L.Ed.2d 1199, 1206, 87 S.Ct. 1967, 1972. The 

tes t  we m u s t u s e  i n  r e s o l v i n g  t h i s  i s s u e  i s  two-pronged. F i r s t ,  

w a s  t h e  i d e n t i f i c a t i o n  procedure impermiss ibly  sugges t ive ;  and, 

i f  so ,  d i d  i t  have such a  tendency t o  g i v e  rise t o  a  s u b s t a n t i a l  

l i k e l i h o o d  of i r r e p a r a b l e  m i s i d e n t i f i c a t i o n  t h a t  t o  a l low t h e  

w i tnes s  t o  make an  in -cou r t  i d e n t i f i c a t i o n  would v i o l a t e  due 

process .  N e i l  v. Biggers  (1972) ,  409 U.S. 188, 198, 34 L.Ed.2d 

401, 410-1.1, 93 S.Ct. 375, 381. The procedure  used t o  i d e n t i f y  

J enk ins  was undoubtedly sugges t ive ,  and one-on-one conf ron ta -  

t i o n s  have been widely  and p rope r ly  condemned by t h e  United 

S t a t e s  Supreme Court .  However, under t h e  second prong of t h e  

tes t  we employ, we must cons ider  whether t h e  t o t a l i t y  of t h e  

c i rcumstances  g i v e s  r ise  t o  a  s u b s t a n t i a l  l i k e l i h o o d  of m i s -  

i d e n t i f i c a t i o n .  We must weigh t h e  c o r r u p t i v e  e f f e c t  of t h e  



sugges t ive  procedure  a g a i n s t  f a c t o r s  t o  be cons idered  i n  

e v a l u a t i n g  t h e  l i k e l i h o o d  of m i s i d e n t i f i c a t i o n .  Manson v.  

~ r a t h w a i t e  (1977) ,  432 U.S. 9 8 ,  53 L.Ed.2d 140, 9 7  S.Ct. 2243. 

The f a c t o r s  a r e :  (1) t h e  oppor tun i ty  of t h e  w i tnes s  t o  view 

t h e  c r i m i n a l  a t  t h e  t ime of t h e  cr ime,  ( 2 )  t h e  w i t n e s s '  degree  

of a t t e n t i o n ,  (3 )  t h e  accuracy of t h e  w i t n e s s '  p r i o r  d e s c r i p t i o n ,  

( 4 )  t h e  l e v e l  of c e r t a i n t y  demonstrated by t h e  w i tnes s  a t  t h e  

c o n f r o n t a t i o n ,  and ( 5 )  t h e  l eng th  of t ime between t h e  crime and 

t h e  con f ron ta t ion .  Nei l  v. Biggers ,  sup ra ,  409 U.S. a t  199. 

Rains had a  c l e a r  view of J enk ins  be fo re  he e n t e r e d  t h e  r e s t a u -  

r a n t .  She viewed him face- to- face  a c r o s s  t h e  coun te r ,  i n  good 

l i g h t ,  dur ing  t h e  robbery a t tempt .  He was t h e  on ly  o t h e r  per-  

son i n  t h e  r e s t a u r a n t ,  s o  her  l e v e l  of a t t e n t i o n  was high.  With 

t h e  except ion  of h e i g h t ,  her  d e s c r i p t i o n  was a c c u r a t e .  The 

record  r e v e a l s  t h a t  she  was q u i t e  c e r t a i n  t h a t  J enk ins  was t h e  

man who t r i e d  t o  rob  h e r ,  and on ly  two days  had passed between 

t h e  crime and t h e  con f ron ta t ion .  W e  cannot  conclude t h a t  t h e  

i d e n t i f i c a t i o n  of J enk ins  by Rains was s o  u n r e l i a b l e  a s  t o  

c o n s t i t u t e  a  v i o l a t i o n  of due process .  Consider ing t h e  t o t a l i t y  

of t h e  c i rcumstances ,  we hold t h a t  whi le  t h e  i d e n t i f i c a t i o n  

procedure was sugges t ive ,  i t  d i d  n o t  c r e a t e  a  s i t u a t i o n  i n  

which t h e r e  was a s u b s t a n t i a l  l i k e l i h o o d  of m i s i d e n t i f i c a t i o n .  

We a f f i rm .  

W e  concur: 

4;&4, W,&\ 
Chief J u s t i c e  


