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M r .  J u s t i c e  Fred J .  Weber d e l i v e r e d  t h e  Opinion of t h e  Court .  

Appel lan t  and respondent ,  Gordon Steven Jensen,  he re in -  

a f t e r  r e f e r r e d  t o  a s  t h e  husband, appea l s  from the  judgment 

and o rde r  of t h e  D i s t r i c t  Court  of t he  Four th  J u d i c i a l  

D i s t r i c t ,  Missoula County, t h e  Honorable James B .  Wheelis,  

p r e s i d i n g ,  en t e red  a f t e r  a  hear ing upon respondent  S h i r l e y  

Rae J e n s e n ' s  ( w i f e ' s )  p e t i t i o n  f o r  s p e c i f i c  enforcement and 

mod i f i ca t ion  of t h e  dec ree  of d i s s o l u t i o n  of t h e i r  marr iage.  

The c o u r t  o rdered  t h e  husband t o  pay $1,035.74 i n  back 

c h i l d  suppor t  pursuant  t o  t h e  p a r t i e s '  amended s e p a r a t i o n  

agreement, and then modified t h e  agreement by i n c r e a s i n g  

f u t u r e  monthly c h i l d  suppor t  payments. F i n a l l y ,  t h e  c o u r t  

awarded t h e  w i fe  r ea sonab le  a t t o r n e y  f e e s ,  l a t e r  determined 

t o  be $1,657.16. We a f f i r m  t h e  d e c i s i o n  of t h e  lower c o u r t .  

The fo l lowing  i s s u e s  w i l l  be d i scus sed :  

1. Did t h e  D i s t r i c t  Court  err i n  cons t ru ing  t h e  prov i -  

s i o n s  of t h e  p a r t i e s '  s e p a r a t i o n  agreement? 

2 .  Did t h e  c o u r t  e r r  i n  modifying t h e  prev ious  d ivo rce  

dec ree  so  a s  t o  i n c r e a s e  f u t u r e  c h i l d  suppor t  payments? 

3 .  Did t h e  c o u r t  p rope r ly  award a t t o r n e y  f e e s  t o  wife?  

W e  a f f i r m  t h e  D i s t r i c t  C o u r t ' s  judgment on a l l  i s s u e s .  

W e  do n o t  d i s c u s s  husband 's  a l l e g a t i o n  t h a t  t h e  c o u r t  e r r e d  

i n  f a i l i n g  t o  cons ider  t h e  c o n t r i b u t i o n s  and expenses of Bob 

Stock,  w i f e ' s  former l i v e - i n  boyf r iend;  t h a t  a l l e g a t i o n  i s  

complete ly  unsupported by t h e  record .  We a l s o  no te  t h a t  t h e  

s e p a r a t i o n  agreement i s  n o t  too  vague; f u r t h e r  l i t i g a t i o n  

w i l l  r e s u l t  on ly  i f  a  p a r t y  f a i l s  t o  ab ide  by t h e  c o u r t ' s  

d e c i s i o n .  

The p a r t i e s '  marr iage was d i s s o l v e d  by dec ree  on January 

1 0 ,  1977. The dec ree  s p e c i f i c a l l y  i nco rpo ra t ed  a  s e p a r a t i o n  

agreement executed by t h e  p a r t i e s .  The s e p a r a t i o n  agreement 

provided i n  p a r t  a s  fol lows:  



1. t h e  w i f e  would have cus tody  of t h e  p a r t i e s '  two 
minor c h i l d r e n ;  

2 .  t h e  husband would pay $150 p e r  month t o t a l  c h i l d  
suppo r t ;  

3 .  t h e  husband would c l a im  bo th  c h i l d r e n  a s  dependen ts  
f o r  purposes  of  t a k i n g  income t a x  exemptions;  

4 .  t h e  w i f e  would t a k e  t i t l e  t o  t h e  p a r t i e s '  house,  
which i n c l u d e s  income-producing r e n t a l  p r o p e r t y ;  and,  

5. t h e  s u c c e s s f u l  p a r t y  i n  any f u t u r e  a c t i o n  t o  e n f o r c e ,  
modify o r  i n t e r p r e t  t h e  agreement would be  awarded 
r e a s o n a b l e  a t t o r n e y  f e e s .  

L e s s  than  one y e a r  a f t e r  e n t r y  of t h e  d e c r e e  of  d i s s o l u t i o n ,  

on November 8 ,  1977, t h e  w i f e  f i l e d  a  p e t i t i o n  t o  modify t h e  

d e c r e e .  The w i f e  a l l e g e d  s u b s t a n t i a l  changes  i n  c i r cums t ances  

s u f f i c i e n t  t o  j u s t i f y  i n c r e a s i n g  c h i l d  s u p p o r t  payments t o  

$300  p e r  month. Tha t  a c t i o n  w a s  s e t t l e d  when t h e  p a r t i e s  

s t i p u l a t e d  t o  t h e  fo l l owing  m o d i f i c a t i o n s  o f  t h e i r  o r i g i n a l  

s e p a r a t i o n  agreement:  

(1) each  p a r t y  was a l lowed t o  c l a im  one c h i l d  a s  a n  
income t a x  exemption;  

( 2 )  t h e  husband agreed  t o  pay f o r  i n s u r a n c e  coverage  
on t h e  w i f e ' s  automobi le ;  

( 3 )  t h e  husband ' s  monthly c h i l d  s u p p o r t  payments w e r e  
i n c r e a s e d  from $150 t o t a 1 , t o  $112.50 p e r  c h i l d ,  f o r  
a  new t o t a l  of  $225, s u b j e c t  t o  l a t e r  i n c r e a s e s .  

The above-s ta ted  m o d i f i c a t i o n s  w e r e  a ccep t ed  by t h e  D i s t r i c t  

Cou r t ,  and t h e  o r i g i n a l  d e c r e e  was modi f i ed  by an  o r d e r  

d a t e d  and f i l e d  A p r i l  12 ,  1978. 

Mod i f i c a t i on  no. 3 above i s  t h e  s u b j e c t  of  t h e  p r e s e n t  

d i s p u t e .  The f u l l  t e x t  of t h a t  p r o v i s i o n  i s :  

"Ch i ld  Suppor t :  [Husband] a g r e e s  t o  pay t o  [w i f e ]  
a s  and f o r  s u p p o r t  and maintenance of  t h e  c h i l d r e n ,  
t h e  sum of One Hundred Twelve D o l l a r s  and 50/100 
($112.50) p e r  month p e r  c h i l d  . . . I t  i s  f u r t h e r  
agreed  t h a t  i n  t h e  e v e n t  [husband] r e c e i v e s  a s  [ s i c ]  
i n c r e a s e  i n  s a l a r y  th rough  h i s  employment, [w i f e ]  
s h a l l  r e c e i v e  a  p e r c e n t a g e  i n c r e a s e  i n  t h e  payment re- 
ce ived  f o r  c h i l d  s u p p o r t ,  which pe r cen t age  s h a l l  b e  
equa l  t o  t h e  pe r cen t age  change i n  t h e  s a l a r y  of  t h e  
[husband] . "  



The husband i s  a l i c e n s e d ,  union plumber.  H i s  wage 

r a i s e s  s i n c e  t h e  d a t e  o f  m o d i f i c a t i o n  ( A p r i l  12 ,  1978) a r e  

und i spu ted .  On A p r i l  1 2 ,  1978,  he  was e a r n i n g  $11.68 p e r  

hour .  H i s  h o u r l y  wage i n c r e a s e d  t o  $12.85 on May 1, 1978,  

t o  $14.06 on J u l y  1, 1978,  and t o  $15.71 on J u l y  10 ,  1979. 

The l a s t  r a t e  was i n  e f f e c t  a t  t h e  t i m e  t h i s  a c t i o n  was 

commenced. 

The l a s t -ment ioned  h o u r l y  wage amounts t o  an  i n c r e a s e  

of 34 .5  p e r c e n t  over  t h e  A p r i l  12 ,  1978, wage. Husband's  

g r o s s  y e a r l y  e a r n i n g s ,  however, have n o t  i n c r e a s e d  by t h e  

same p e r c e n t a g e s .  Due t o  t h e  n a t u r e  of  h i s  employment, he  

does  n o t  work d u r i n g  v a r i o u s  p e r i o d s  i n  e a c h  y e a r .  Apparent ly  

f o r  t h a t  r e a s o n ,  h i s  g r o s s  y e a r l y  e a r n i n g s  i n  1979 i n c r e a s e d  

o n l y  9  p e r c e n t  o v e r  h i s  e a r n i n g s  i n  1978 ($26,023 i n  1979,  

$24,212 i n  1978) and h i s  n e t  e a r n i n g s  i n c r e a s e d  o n l y  6  

p e r c e n t .  

The husband i n c r e a s e d  h i s  monthly payments by $25 

d u r i n g  t h e  months of  J u n e ,  J u l y ,  August ,  September and 

October  of 1979. Such i n c r e a s e  amounts t o  11 p e r c e n t  over  

t h e  b a s e  s u p p o r t  f i g u r e  of  $225. However, i n  November 1979,  

t h e  husband p a i d  o n l y  $150 and i n  December 1979,  h e  p a i d  

o n l y  $200. Thus s i n c e  A p r i l  1978, t h e  husband has  p a i d  a  

n e t  of  o n l y  $25 more t h a n  a  t o t a l  amount computed a t  t h e  

r a t e  of  $225 p e r  month. 

The D i s t r i c t  C o u r t  found t h a t  f o r  t h e  y e a r  1978,  t h e  

w i f e ' s  income, e x c l u s i v e  of c h i l d  s u p p o r t ,  was $5 ,631.21 and 

h e r  expenses  w e r e  $8,850.32. The c o u r t  s p e c i f i c a l l y  found 

t h a t  " t h e  budget  on which [ t h e  w i f e ]  and h e r  two ( 2 )  c h i l d r e n  

e x i s t  does  n o t  p r o v i d e  f o r  t h e  r e a s o n a b l y  n e c e s s a r y  e s s e n t i a l s  

of  l i f e .  " 

The w i f e  f i l e d  t h i s  a c t i o n  on J u l y  25, 1979. I n  her 



" P e t i t i o n  f o r  S p e c i f i c  Enforcement and Mod i f i c a t i on  of 

Decree of D i s s o l u t i o n  of  Marr iage"  s h e  prayed f o r  a l l  back 

s u p p o r t  owed t o  h e r  because  of t h e  husband 's  i n c r e a s e s  i n  

s a l a r y  s i n c e  A p r i l  12 ,  1978, and f o r  m o d i f i c a t i o n  of  t h e  

d e c r e e  t o  p rov ide  f o r  f u t u r e  monthly s u p p o r t  payments o f  

$350 p e r  c h i l d .  She a l s o  r eques t ed  t h a t  h e r  maiden name be  

r e s t o r e d  t o  he r .  

The husband responded w i t h  h i s  own " P e t i t i o n  t o  Amend" 

i n  which he  prayed t h a t  t h e  c h i l d  s u p p o r t  p r o v i s i o n  be 

d e c l a r e d  n u l l  and v o i d ,  a l l e g i n g  t h a t  such a  p r o v i s i o n  i s  

a g a i n s t  p u b l i c  p o l i c y  and w i l l  on ly  f o s t e r  c o n t i n u a l  l i t i g a t i o n .  

H e  a l l e g e d  t h a t  t h e  c h i l d  s u p p o r t  f i g u r e  o f  $225 p e r  month 

shou ld  remain i n  e f f e c t .  

T r i a l  was h e l d  on J anua ry  23, 1980. Each p a r t y  t hen  

submi t t ed  proposed f i n d i n g s  and c o n c l u s i o n s ,  and s u p p o r t i n g  

b r i e f s .  

The D i s t r i c t  Cou r t  e n t e r e d  judgment by "Decree Modifying 

t h e  Decree of D i s s o l u t i o n  o f  Marr iage ."  The new d e c r e e  

o r d e r s  t h e  husband t o  pay back s u p p o r t ,  p u r s u a n t  t o  t h e  

s e p a r a t i o n  agreement a s  amended, i n  t h e  amount of $1,035.74; 

t h a t  amount i s  equa l  t o  t h e  i n c r e a s e s  i n  s u p p o r t  which t h e  

husband shou ld  have p a i d  a s  h i s  h o u r l y  wages r o s e .  The 

d e c r e e  a l s o  o r d e r s  t h e  husband t o  pay f u t u r e  s u p p o r t  i n  t h e  

amount of $275 p e r  c h i l d ,  p e r  month. The d e c r e e  p r o v i d e s  

t h a t  a l l  o t h e r  p r o v i s i o n s  o f  t h e  o r i g i n a l  s e p a r a t i o n  agreement  

a s  amended s h a l l  remain e f f e c t i v e .  F i n a l l y ,  t h e  d e c r e e  

awards w i f e  r e a s o n a b l e  a t t o r n e y  f e e s ,  which were de te rmined  

a t  a  l a t e r  h e a r i n g  t o  be  $1,657.16. 

The husband a p p e a l s .  

Th i s  Cou r t  w i l l  n o t  s u b s t i t u t e  i t s  judgment f o r  t h a t  of 

t h e  trier of f a c t .  W e  w i l l  c o n s i d e r  o n l y  whether  s u b s t a n t i a l  



c r e d i b l e  evidence suppor t s  t h e  f i n d i n g s  and conc lus ions .  

F ind ings  w i l l  n o t  be over turned u n l e s s  t h e r e  i s  a  c l e a r  p re -  

ponderance of evidence a g a i n s t  them, recogniz ing  t h a t  e v i -  

dence may be weak o r  c o n f l i c t i n g ,  y e t  s t i l l  suppor t  t h e  

f i n d i n g s .  Phennic ie  v.  Phennicie  (1979) ,  - Mon t . , 6 0 4  

P.2d 787, 790, 36 St.Rep. 2378, 2381. The judgment of t h e  

t r i a l  c o u r t  i s  presumed c o r r e c t ,  and t h i s  Court  w i l l  draw 

every  l e g i t i m a t e  i n £  e rence  t o  suppor t  t h a t  presumption. 

Marta v.  Smith (1981) ,  - Mont. , 622 P.2d 1011, 1015, 38 

St.Rep. 28, 32; Madison Fork Ranch v .  L & B Lodge, E tc .  

Mont. (1980) - , 615 P.2d 900, 905-906, 37 St.Rep. 1468, 

1473. 

The D i s t r i c t  Court  awarded back c h i l d  suppor t  i n  t h e  

amount of $1,035.74, c a l c u l a t e d  by determining t h e  percen tage  

i n c r e a s e s  i n  t h e  husband 's  hour ly  wage r a t e .  The husband 

c la ims  e r r o r ,  a rgu ing  t h a t  t h e  p rov i s ion  was in tended  t o  

apply  t o  i n c r e a s e s  i n  h i s  n e t  ea rn ings ,  which amount h e r e  t o  

approximately  6  p e r c e n t  i n  1979 over  1978, whereas t h e  c o u r t  

t i e d  t h e  p rov i s ion  t o  i n c r e a s e s  i n  h i s  wage r a t e ,  which 

amounted u l t i m a t e l y  t o  34.5 pe rcen t .  W e  f i n d  t h e r e  i s  no 

c l e a r  preponderance of evidence a g a i n s t  t h e  c o u r t ' s  f i n d i n g s .  

Only t h e  husband t e s t i f i e d  t h a t  he i n t e r p r e t e d  t h e  agreement 

a s  c a l l i n g  f o r  i n c r e a s e s  i n  c h i l d  suppor t  i n  t h e  same per-  

cen tage  a s  t h a t  by which h i s  n e t  s a l a r y  i nc reased ,  computed 

a t  t h e  end of t h e  yea r .  The c o u r t  i s  n o t  bound by t h e  

p a r t i e s '  agreements a s  t o  c h i l d  suppor t  where t h e  w e l f a r e  of 

t h e  c h i l d r e n  i s  concerned. Winters v .  Winters  (1980) ,  

Mont. , 610 P.2d 1165, 1168, 37 St.Rep. 847, 850. The - - 
husband 's  approach would be t o  determine a t  t h e  end of t h e  

yea r  h i s  n e t  i n c r e a s e  i n  s a l a r y  over  t h e  prev ious  yea r ,  and 

then  t o  i n c r e a s e  h i s  succeeding monthly suppor t  payments by 



t h e  same P e r c e n t a g e .  The D i s t r i c t  C o u r t  h a s  i n t e r p r e t e d  t h e  

agreement  i n  l i g h t  of t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d r e n ;  

t h e  r e q u i r e m e n t  t h a t  c h i l d  s u p p o r t  be  i n c r e a s e d  a s  t h e  

husband ' s  wage r a t e  rises w i l l  b e t t e r  e n a b l e  t h e  w i f e  t o  

m e e t  c u r r e n t  expenses  of r a i s i n g  and m a i n t a i n i n g  t h e  c h i l d r e n .  

The f i n d i n g s  a s  t o  t h e  w i f e ' s  f i n a n c i a l  p l i g h t  s u p p o r t  such 

a n  i n t e r p r e t a t i o n .  W e  d e c l i n e  t o  o v e r t u r n  t h e  D i s t r i c t  

C o u r t  ' s judgment . 
I f  t h e  D i s t r i c t  C o u r t  had a p p l i e d  t h e  34.5 p e r c e n t  i n -  

c r e a s e  i n  h o u r l y  wage t o  f u t u r e  c h i l d  s u p p o r t  payments,  t h e  

r e s u l t  would have been a  t o t a l  of $302.63 p e r  month f o r  b o t h  

c h i l d r e n .  The c o u r t ,  i n s t e a d ,  set  f u t u r e  s u p p o r t  payments a t  

a t o t a l  o f  $550 p e r  month, which i s  a n  i n c r e a s e  of  1 4 4  p e r c e n t .  

I n  t h e  absence  o f  e v i d e n c e  showing a  wage i n c r e a s e  o f  1 4 4  p e r -  

c e n t ,  t h e  d e t e r m i n a t i o n  by t h e  D i s t r i c t  C o u r t  c o n s t i t u t e s  a  

m o d i f i c a t i o n  of t h e  d i v o r c e  d e c r e e .  

Because t h e  husband d i d  n o t  c o n s e n t  i n  w r i t i n g  t o  a  

m o d i f i c a t i o n  of h i s  c h i l d  s u p p o r t  o b l i g a t i o n ,  t h e  D i s t r i c t  

C o u r t  c o u l d  modify t h a t  o b l i g a t i o n  o n l y  upon a  showing of 

changed c i r c u m s t a n c e s  s o  s u b s t a n t i a l  and c o n t i n u i n g  a s  t o  

make t h e  o r i g i n a l  c h i l d  s u p p o r t  p r o v i s i o n  unconsc ionab le .  

S e c t i o n  40-4-208(2) ( b )  ( i ) ,  MCA; Firman v.  Firman ( 1 9 8 0 ) ,  

Mont. - , 610 P.2d 178,  181,  37 St.Rep. 888, 890. The 

r e c o r d  h e r e  does  c o n t a i n  ev idence  showing t h e  need f o r  

i n c r e a s e d  c h i l d  s u p p o r t  and t h e  h u s b a n d ' s  i n c r e a s e d  a b i l i t y  

t o  pay such  s u p p o r t .  There i s  a n  e v i - d e n t i a r y  b a s i s  t o  

s u p p o r t  t h e  d e t e r m i n a t i o n  t h a t  i t  would b e  unconsc ionab le  t o  

c o n t i n u e  t h e  c h i l d  s u p p o r t  payments p r e s e n t l y  i n  e f f e c t .  

Mont. G a l l  v. G a l l  (19801, - , 608 P.2d 496, 498, 37 St .Rep.  - 

639, 641. 

I n  p e r t i n e n t  p a r t ,  t h e  e v i d e n c e  shows t h a t  t h e  husband ' s  

h o u r l y  wage i n c r e a s e d  approx imate ly  34 p e r c e n t  from ~ p r i l  1978 



t o  J u l y  1979, w h i l e  h i s  g r o s s  e a r n i n g s  f o r  1979 i n c r e a s e d  9  

p e r c e n t  o v e r  t h e  1978 g r o s s  e a r n i n g s ;  and i n  a d d i t i o n  t o  such  

g r o s s  e a r n i n g s ,  he r e c e i v e d  n o n t a x a b l e ,  p e r  diem " s u b s i s t e n c e "  

payments when he  worked o u t  of Missoula  which t o t a l e d  $4,654 

i n  1979,  making t o t a l  compensat ion f o r  1979 e q u a l  t o  $30,677.  

The ev idence  shows t h a t  t h e  w i f e ' s  income i n  1979, i n c l u d i n g  

c h i l d  s u p p o r t  payments,  was $8,356,  which was $494 less t h a n  h e r  

expenses ;  and,  t h a t  a d d i t i o n a l  money i s  n e c e s s a r y  t o  a d e q u a t e l y  

p r o v i d e  f o r  t h e  c h i l d r e n .  T h i s  i s  s u f f i c i e n t  e v i d e n c e  o f  sub- 

s t a n t i a l  and c o n t i n u i n g  c i r c u m s t a n c e s  which r e n d e r  t h e  p r i o r  

d e c r e e  unconsc ionab le  and j u s t i f i e s  m o d i f i c a t i o n .  I n  re  

Mar r i age  o f  B l i s s  ( 1 9 8 0 ) ,  Mont. , 609 P.2d 1209, 1212,  37 

St.Rep. 708, 710-711. 

The husband c o n t e s t s  t h e  award of  a t t o r n e y  f e e s  t o  t h e  

w i f e  i n  t h e  amount of  $1,657.16. H e  a r g u e s  t h a t  t h e  w i f e  

was n o t  e n t i t l e d  t o  t h e  judgment, s o  shou ld  n o t  have been 

awarded f e e s .  W e  a f f i r m  t h e  judgment. Here, b o t h  c o n t r a c t u a l  

and s t a t u t o r y  b a s e s  a r e  p r e s e n t  f o r  awarding a t t o r n e y  fees. 

S e c t i o n  40-4-110 , MCA. The p a r t i e s '  s e p a r a t i o n  agreement  

p r o v i d e s ,  " [ s ]  hould any a c t i o n  be  commenced t o  e n f o r c e ,  

modify o r  i n t e r p r e t  any p r o v i s i o n  c o n t a i n e d  h e r e i n ,  t h e  

c o u r t ,  a s  a  c o s t  of  s u i t ,  s h a l l  award a  r e a s o n a b l e  a t t o r n e y ' s  

f e e  t o  t h e  s u c c e s s f u l  p a r t y . "  T h i s  a c t i o n  f i t s  s q u a r e l y  

w i t h i n  t h o s e  t e r m s .  A h e a r i n g  was h e l d  on March 31, 1980,  

g i v i n g  t h e  husband t h e  o p p o r t u n i t y  t o  o b j e c t  t o  t h e  c la imed  

f e e s .  The D i s t r i c t  C o u r t ' s  o r d e r  of  June  16 ,  1980, awarded 

a t t o r n e y  f e e s  based upon t h e  e v i d e n c e  p r e s e n t e d .  W e  f i n d  no 

e r r o r  i n  t h e  award. 

The w i f e  r e q u e s t s  a t t o r n e y  f e e s  be awarded upon t h i s  

a p p e a l .  H e r  need f o r  t h e  award i s  shown i n  t h e  c o u r t ' s  

f i n d i n g s  a s  t o  h e r  p r e s e n t  f i n a n c i a l  c o n d i t i o n .  W e  a f f i r m  



t h e  d e c i s i o n  of t h e  D i s t r i c t  C o u r t  and remand f o r  f i n d i n g s  a s  

t o  r e a s o n a b l e  a t t o r n e y  f e e s  upon a p p e a l ,  p u r s u a n t  t o  t h e  sep-  

a r a t i o n  agreement  and s e c t i o n  40-4-110, MCA. 

W e  concur :  

.$+%- jfidt, 
J u s t i c e s  


