
N o .  81-07 

I N  THE SUPREME COURT OF THE STATE OF MONTANA 

1981 

STATE OF MONTANA, 

P l a i n t i f f  and Respondent,  

GARY BROWN, 

Defendant and Appe l lan t .  

Appeal from; D i s t r i c t  Cour t  o f  t h e  Ninth  J u d i c i a l  D i s t r i c t ,  
I n  and f o r  t h e  County o f  G l a c i e r ,  The Honorable 
R. D. McPhi l l ips ,  Judge p r e s i d i n g .  

Counsel o f  Record: 

For Appe l lan t :  

Cha r l e s  M, J o s l y n ,  Choteau, Montana 

For Respondent: 

EIon. Mike Greely ,  At to rney  Genera l ,  Helena, Montana 
J a m e s  C .  Nelson, County At to rney ,  Cut Bank, Montana 

Submitted on B r i e f s :  May 1, 1981 

Decided : J.w 1 7 Ig8' 

F i l e d :  && 1 7  19tM 



Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  o f  t h e  C o u r t .  

I n  December 1979 d e f e n d a n t  Gary Brown was cha rged  i n  

G l a c i e r  County D i s t r i c t  C o u r t  w i t h  t h r e e  c o u n t s  o f  f e l o n y  

t h e f t ,  a l l e g e d  t o  have been commit ted i n  Cut  Bank, Montana,  

on v a r i o u s  d a t e s  i n  November and December 1979.  Defendan t  

e n t e r e d  n o t  g u i l t y  p l e a s  i n  J a n u a r y  1980 .  T h e r e a f t e r ,  a  

p r e t r i a l  agreement  was e n t e r e d  i n t o  between d e f e n d a n t  and 

t h e  S t a t e .  P u r s u a n t  t o  t h e  ag reemen t ,  d e f e n d a n t  was t o  

p l e a d  g u i l t y  t o  e a c h  c o u n t  and t h e  S t a t e  was t o  recommend 

f i v e - y e a r  s e n t e n c e s  t o  r u n  c o n c u r r e n t l y  and t h a t  d e f e n d a n t  

n o t  be cha rged  a s  a  p e r s i s t e n t  f e l o n y  o f f e n d e r  no r  t h a t  he  

be d e s i g n a t e d  a  d a n g e r o u s  o f f e n d e r  f o r  p a r o l e  p u r p o s e s .  The 

p r e t r i a l  agreement  was s i g n e d  and f i l e d  w i t h  t h e  D i s t r i c t  

C o u r t  on F e b r u a r y  6 ,  1980 .  

On F e b r u a r y  21,  1980 ,  d e f e n d a n t  changed h i s  p l e a  t o  

g u i l t y  on e a c h  c o u n t .  The c o u r t  t ook  n o t i c e  of  t h e  p r e t r i a l  

a g r e e m e n t  a n d ,  a f t e r  d e t e r m i n i n g  t h a t  d e f e n d a n t  was  

knowingly and v o l u n t a r i l y  chang ing  h i s  p l e a ,  a c c e p t e d  t h e  

p l e a  and o r d e r e d  a p r e s e n t e n c e  i n v e s t i g a t i o n .  

On March 5 ,  1980 ,  d e f e n d a n t  a p p e a r e d  f o r  s e n t e n c i n g .  

Fo l lowing  h e a r i n g ,  t h e  c o u r t  s e n t e n c e d  d e f e n d a n t  t o  s e v e n  

y e a r s  and d e s i g n a t e d  him a  nondangerous  o f f e n d e r .  I n  

s e n t e n c i n g  d e f e n d a n t ,  t h e  c o u r t  acknowledged t h e  p r e t r i a l  

ag reemen t  b u t  i n c r e a s e d  t h e  recommended s e n t e n c e  b e c a u s e  o f  

d e f e n d a n t ' s  p a s t  h i s t o r y  of  p a r o l e  v i o l a t i o n s ,  h i s  i n a b i l i t y  

t o  l e a r n  from p a s t  e x p e r i e n c e s  w i t h  t h e  law,  and h i s  

u n t r u t h f u l n e s s  w i t h  t h e  p r e s e n t e n c e  i n v e s t i g a t o r .  

Immed ia t e ly  f o l l o w i n g  s e n t e n c i n g ,  d e f e n d a n t  f i l e d  a  

p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  c l a i m i n g  t h a t  t h e  S t a t e  

b reached  t h e  p r e t r i a l  agreement  and t h a t  t h e  s e n t e n c e  of  



s e v e n  y e a r s  on e a c h  c o u n t  was imprope r .  The p e t i t i o n  was 

d e n i e d ,  and d e f e n d a n t  now a p p e a l s .  

The f o l l o w i n g  i s s u e s  a r e  p r e s e n t e d  f o r  our  r ev i ew:  

1. W h e t h e r  t h e  S t a t e  b r e a c h e d  t h e  p r e t r i a l  

ag reemen t ;  and 

2 .  Whether t h e  D i s t r i c t  C o u r t  p r o p e r l y  s e n t e n c e d  

d e f e n d a n t  on e a c h  o f  t h e  t h r e e  c o u n t s  o f  f e l o n y  t h e f t .  

I t  is  a  w i d e l y - r e c o g n i z e d  p r i n c i p l e  t h a t  when a  

g u i l t y  p l e a  r e s t s  i n  any s i g n i f i c a n t  d e g r e e  on a  p romise  o r  

agreement  of  t h e  p r o s e c u t o r ,  s o  t h a t  it c a n  be s a i d  t o  be  

p a r t  o f  t h e  inducement  o r  c o n s i d e r a t i o n ,  s u c h  p romise  mus t  

be  f u l f i l l e d .  S e e  S a n t o b e l l o  v .  N e w  York ( 1 9 7 1 ) ,  404 U.S. 

257, 92 S .C t .  495, 30 L.Ed.2d 427. 

Here t h e  p r e t r i a l  ag reemen t  r e q u i r e d  t h e  S t a t e ,  i n  

exchange  f o r  d e f e n d a n t ' s  g u i l t y  p l e a ,  t o  recommend a  f i v e -  

y e a r  s e n t e n c e  on e a c h  c o u n t  t o  run  c o n c u r r e n t l y .  Defendan t  

m a i n t a i n s  t h a t  t h i s  recommendation was n o t  made. Upon 

r e v i e w i n g  t h e  r e c o r d ,  w e  must  d i s a g r e e .  

The a c t u a l  ag reemen t ,  which i n c l u d e d  a  p r o v i s i o n  

c o n c e r n i n g  t h e  S t a t e ' s  recommended s e n t e n c e ,  was f i l e d  w i t h  

t h e  D i s t r i c t  C o u r t  n e a r l y  a  month b e f o r e  t h e  s e n t e n c i n g  

h e a r i n g .  The D i s t r i c t  C o u r t  judge  t h r o u g h o u t  t h e  p r o c e e d i n g  

acknowledged t h e  e x i s t e n c e  o f  t h i s  agreement  and d u r i n g  

i m p o s i t i o n  of  d e f e n d a n t ' s  s e n t e n c e  made p a r t i c u l a r  men t ion  

o f  t h e  S t a t e ' s  recommendation: 

I1Q . Mr. Brown,  y o u  a r e  a w a r e  o f  t h e  
n e g o t i a t i o n s  f o r  a  p l e a  h e r e .  A .  Y e s .  

"Q. T h e  p l e a  of  g u i l t y  t o  t h r e e  c o u n t s ?  A .  
Yes.  

"Q. I n  exchange  f o r  a  recommendat ion o f  t h e  
County A t t o r n e y  t o  t h e  C o u r t  o f  f i v e  y e a r s  i n  
t h e  S t a t e  p r i s o n ?  A.  Yes." 



We a g r e e  w i t h  d e f e n d a n t  t h a t  t h e  p r o s e c u t o r  d i d  n o t  

s p e c i f i c a l l y  " v o i c e "  t h e  r e c o m m e n d a t i o n  o f  a  f i v e - y e a r  

s e n t e n c e  b u t  conc lude  t h a t  such  a c t i o n  was n o t  n e c e s s a r y  i n  

t h i s  i n s t a n c e .  I t  is  e v i d e n t  t h a t  t h e  S t a t e  f u l l y  a p p r i s e d  

t h e  D i s t r i c t  Cour t  o f  t h e  p r e t r i a l  ag reemen t  and t h a t  t h e  

c o u r t  was a w a r e  o f  t h e  recommended f i v e - y e a r  s e n t e n c e  

t h r o u g h o u t  t h e  s e n t e n c i n g  p r o c e s s .  The S t a t e ' s  o b l i g a t i o n  

under  t h e  agreement  is  t h u s  deemed s a t i s f i e d .  

Defendan t  n e x t  a r g u e s  t h a t  t h e  S t a t e  b reached  t h e  

p r e t r i a l  a g r e e m e n t  b y  a d v o c a t i n g  t h e  i m p o s i t i o n  o f  a  

s e n t e n c e  g r e a t e r  t h a n  t h e  recommended f i v e  y e a r s .  W e  a g a i n  

must  d i s a g r e e .  

I n  s u p p o r t  of  h i s  a rgument  d e f e n d a n t  n o t e s  t h a t  t h e  

p r o s e c u t o r ,  a t  t h e  s e n t e n c i n g  h e a r i n g ,  b r o u g h t  o u t  t h a t  

d e f e n d a n t  f a i l e d  t o  men t ion  t h e  f u l l  e x t e n t  of  h i s  p r i o r  

c r i m i n a l  r e c o r d  d u r i n g  t h e  p r e s e n t e n c e  i n v e s t i g a t i o n .  We 

f i n d  no e r r o r  i n  t h i s  e f f o r t .  C e r t a i n l y  t h e  S t a t e  s h o u l d  

n o t  be f o r c e d  t o  s t a n d  by and a l l o w  a  d e f e n d a n t  t o  make 

r e p r e s e n t a t i o n s  t o  t h e  p r e s e n t e n c e  i n v e s t i g a t o r  and t h e  

s e n t e n c i n g  c o u r t  which t h e  p r o s e c u t o r  b e l i e v e s  have been 

f a l s e l y  s t a t e d  i n  a n  i m p r o p e r  a t t e m p t  t o  b e t t e r  t h e  

d e f e n d a n t ' s  p o s i t i o n .  Such a  r e s u l t  w i l l  n o t  be p e r m i t t e d ,  

and t h e  f a c t  t h a t  a  p r e t r i a l  ag reemen t  h a s  been s i g n e d  which 

r e q u i r e s  t h a t  a  c e r t a i n  s e n t e n c e  be recommended h a s  no 

b e a r i n g  upon t h i s  c o n c l u s i o n .  

Regard ing  t h e  second  i s s u e ,  d e f e n d a n t  c o n t e n d s  t h a t ,  

under  h i s  v e r s i o n  of  t h e  f a c t s ,  t h e  t h r e e  c o u n t s  o f  t h e f t  

w i t h  which he was cha rged  c o n s t i t u t e  b u t  one o f f e n s e  i n  one 

t r a n s a c t i o n  and ,  t h e r e f o r e ,  he  c o u l d  be c o n v i c t e d  o n l y  once .  

I n  r e j e c t i n g  t h i s  argument  we need o n l y  n o t e  t h a t  d e f e n d a n t ,  



a f t e r  b e i n g  f u l l y  a d v i s e d  by c o u n s e l  and t h e  c o u r t ,  p l e a d e d  

g u i l t y  t o  t h r e e  s e p a r a t e  c o u n t s  o f  t h e f t  a s  c h a r g e d  i n  t h e  

i n f o r m a t i o n .  The i n f o r m a t i o n ,  a s  p r e s e n t e d  by t h e  S t a t e ,  

c o n t e n d s  t h e  o f f e n s e s  a r o s e  o u t  o f  t h r e e  s e p a r a t e  i n c i d e n t s .  

I f  t h e  d e f e n d a n t  d i d  n o t  a g r e e  w i t h  t h i s  v e r s i o n  o f  

t h e  c h a r g e s  o r  d i d  n o t  w i sh  t o  f a c e  s e n t e n c i n g  on a l l  t h r e e  

c o u n t s ,  he c o u l d  have gone t o  t r i a l  on h i s  t h e o r y  t h a t  t h e  

o f f e n s e s  i n  f a c t  a r o s e  o u t  o f  t h e  same t r a n s a c t i o n .  

D e f e n d a n t ,  however ,  c h o s e  n o t  t o  do s o  and p l e a d e d  g u i l t y  a s  

c h a r g e d .  We f i n d  n o  e r r o r  i n  t h e  D i s t r i c t  C o u r t ' s  

i m p o s i t i o n  of s e n t e n c e  upon a l l  t h r e e  c o u n t s .  

The judgment  o f  c o n v i c t i o n  a s  e n t e r e d  by t h e  D i s t r i c t  

C o u r t  is a f  f  irmed . 

We c o n c u r :  
A 


