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M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d e l i v e r e d  t h e  Opinion of  
t h e  Court  

P l a i n t i f f ,  Harry J. Masset t ,  a  long-t ime employee of 

t h e  Anaconda Company, brought  an a c t i o n  on May 1 0 ,  1976, 

a g a i n s t  defendant  Anaconda Company f o r  an a l l e g e d  breach of 

a  c o l l e c t i v e  barga in ing  agreement. A f t e r  engaging i n  d i sco -  

ve ry ,  Anaconda moved f o r  summary judgment. The Deer Lodge 

County D i s t r i c t  Court  g ran ted  t h e  motion on February 2 2 ,  

1980. P l a i n t i f f  appea l s .  For reasons  d i scussed  below, w e  

v a c a t e  t h e  o rde r  of t h e  D i s t r i c t  Court  g r a n t i n g  summary 

judgment . 
P l a i n t i f f  was employed by t h e  Anaconda Company from 

1944 t o  1975. He contends t h a t  he became unable t o  work due 

t o  i l l n e s s  i n  January  of 1975. 

I n  A p r i l  o r  May 1975, p l a i n t i f f  f i r s t  d i s cus sed  t h e  

p o s s i b i l i t y  of r e c e i v i n g  a  d i s a b i l i t y  pension wi th  Anaconda 

Company personne l .  Sec t ion  2 . 2  of t h e  pension p l a n  prov ides  

pension b e n e f i t s  f o r  an employee who has become t o t a l l y  

d i s a b l e d  by bod i ly  i n j u r y  o r  d i s e a s e  s o  as t o  be prevented 

"from engaging i n  any s u b s t a n t i a l  g a i n f u l  work which, i n  t h e  

op in ion  of  a  q u a l i f i e d  phys ic ian  appointed by the  Employing 

Company, w i l l  be permanent and cont inuous du r ing  t h e  remainder 

of t h e  Empl-oyee's l i f e t i m e "  and which i s  n o t  s e l f - i n f l i c t e d ,  

t h e  r e s u l t  of s e r v i c e  i n  t h e  armed f o r c e s  o r  t h e  r e s u l t  of 

c r i m i n a l  a c t i v i t y .  I n  October of 1975, p l a i n t i f f  a p p l i e d  

f o r  a  d i s a b i l i t y  pension f o r  t h e  f i r s t  t i m e .  P a r t  of t h e  

a p p l i c a t i o n  form supp l i ed  by the  Company was t o  be f i l l e d  

o u t  by a  phys ic ian .  P l a i n t i f f  took t h e  form t o  D r .  John 

Romito who had been t r e a t i n g  h i s  cond i t i on .  

The form which D r .  Romito completed conta ined  an  erroneous 

d e f i n i t i o n  of t o t a l  d i s a b i l i t y .  I t  de f ined  t h e  concept  i n  



t e r m s  of i n a b i l i t y  due t o  d i s e a s e  o r  bod i ly  i n j u r y  t o  pursue 

any g a i n f u l  employment o r  occupat ion whatsoever.  The medical  - 

form conta ined  a l t e r n a t e  boxes f o r  t h e  examining phys i c i an  

t o  check, spec i fy ing  e i t h e r  t h a t  t h e  p a t i e n t  was o r  was n o t  

t o t a l l y  and permanently d i sab l ed .  D r .  Romito d i d  n o t  check 

e i t h e r  box, b u t  r a t h e r  a t t a c h e d  a no te  t o  t h e  form which 

read:  

" I  do n o t  f e e l  t h i s  p a t i e n t  can be cons idered  
t o t a l l y  d i s a b l e d  b u t  he i s  n o t  a b l e  t o  resume 
h i s  normal employment a s  a  smelterman due t o  
exposure t o  i n d u s t r i a l  fumes." 

The Company processed t h e  a p p l i c a t i o n  f o r  d i s a b i l i t y  b e n e f i t s ,  

b u t  u l t i m a t e l y  r e j e c t e d  it  i n  November 1975. 

I n  December 1975, p l a i n t i f f ' s  a t t o r n e y  reques ted  new 

medical  forms con ta in ing  a  c o r r e c t  d e f i n i t i o n  of t o t a l  and 

permanent d i s a b i l i t y .  Anaconda r e p r e s e n t a t i v e  R. L. Brown 

provided those  forms i n  a  l e t t e r  da t ed  January 5,  1976. 

On t h e  advice  of counsel  p l a i n t i f f  came t o  t h e  Company's 

personne l  o f f i c e  on January 26, 1976, and spoke t o  t h e  

Company r e p r e s e n t a t i v e ,  Harry McKernan. P l a i n t i f f  t o l d  

McKernan t h a t  he would l i k e  t o  r e c e i v e  a  " c o n d i t i o n a l "  30- 

year  r e t i r e m e n t  pension u n t i l  such time a s  he could r eapp ly  

f o r  and begin r e c e i v i n g  b e n e f i t s  under a  d i s a b i l i t y  pension.  

Under s e c t i o n  2.6 of t h e  pension p l a n ,  any employee who has  

completed 30 y e a r s  o r  more of cont inuous s e r v i c e  t o  t h e  

Company b u t  who has  n o t  a t t a i n e d  t h e  age of 60 may re t i re  

and r e c e i v e  a so -ca l l ed  "30-year" pension.  On December 30, 

1975, p l a i n t i f f ' s  a t t o r n e y  had w r i t t e n  McKernan a  l e t t e r  

informing t h e  Company t h a t  he had advised  h i s  c l i e n t  t o  

apply  f o r  t h e  30-year pension and t h a t  t h e  Company should 

n o t  cons t rue  t h i s  a p p l i c a t i o n  a s  a  waiver of p l a i n t i f f ' s  

c l a i m  t o  a  d i s a b i l i t y  pension.  P l a i n t i f f  a s s e r t s  t h a t  h i s  

poor f i n a n c i a l  c o n d i t i o n  and t h e  Company's d e n i a l  of h i s  



o r i g i n a l  a p p l i c a t i o n  f o r  a d i s a b i l i t y  pension n e c e s s i t a t e d  

h i s  applying f o r  a  30-year pension.  P l a i n t i f f ' s  r e t i r e m e n t  

became e f f e c t i v e  February 1, 1976. 

On February 6, 1976, D r .  Robert  Burroughs, a  c a r d i o l o g i s t  

i n  Spokane, Washington, completed a  d i s a b i l i t y  pension form 

con ta in ing  t h e  c o r r e c t  d e f i n i t i o n  of t o t a l  d i s a b i l i t y  and 

checked t h e  box on t h e  form i n d i c a t i n g  t h a t  p l a i n t i f f  was 

t o t a l l y  and permanently d i sab l ed .  That  medical  form was r e -  

m i t t e d  t o  t h e  Company on February 17 ,  1976. On March 24, 

1976, t h e  Company responded t h a t ,  inasmuch a s  p l a i n t i f f  had 

v o l u n t a r i l y  app l i ed  f o r  and w a s  r e c e i v i n g  a  30-year pension,  

t h e  q u e s t i o n  of h i s  e l i g i b i l i t y  f o r  a  d i s a b i l i t y  pension had 

become "academic." The Company r e fused  t o  p rocess  t h e  c la im 

f o r  d i s a b i l i t y  b e n e f i t s .  

P l a i n t i f f  then f i l e d  t h e  p r e s e n t  a c t i o n .  The t r i a l  

c o u r t  g r an t ed  summary judgment t o  t h e  Anaconda Company 

because,  i n  i t s  view, r e c e i p t  of t h e  30-year pension ba r r ed  

a p p l i c a t i o n  f o r  a  d i s a b i l i t y  pension and f u r t h e r  t h a t  t h e  

p l a i n t i f f ' s  f a i l u r e  t o  implement t h e  c o n t r a c t '  s g r i evance  

procedure  bar red  t h e  maintenance of an a c t i o n  i n  t h e  c o u r t s .  

The fol lowing i s s u e s  a r e  d i s p o s i t i v e  of t h i s  appea l :  

1. May, under t h e  t e r m s  of t h e  c o l l e c t i v e  ba rga in ing  

agreement, a r e t i r e e  apply  f o r  a d i s a b i l i t y  pension a f t e r  he 

has  been g ran ted  a 30-year pension i f  he was d i s a b l e d  be fo re  

he r e t i r e d ?  

2.  W a s  t h e  Company g u i l t y  of bad f a i t h  i n  r e j e c t i n g  

p l a i n t i f f ' s  c la im f o r  d i s a b i l i t y  b e n e f i t s  on grounds t h a t  

h i s  r e c e i p t  of a  30-year r e t i r e m e n t  ba r r ed  a  d i s a b i l i t y  

pension,  thereby e n t i t l i n g  t h e  p l a i n t i f f  t o  bypass t h e  

gr ievance  procedure and l i t i g a t e  i n  t h e  D i s t r i c t  Court? 

A t  t h e  o u t s e t ,  we no te  t h a t  s u b j e c t  ma t t e r  j u r i s d i c t i o n  



ove r  t h i s  case d e r i v e s  from s e c t i o n  301.(a) of t h e  Labor 

Management R e l a t i o n s  A c t  of  1947 (LMRA) , (Taf t H a r t l e y  A c t )  , 

c o d i f i e d  a t  29 U.S.C. § 1 8 5 ( a ) .  Although,  g e n e r a l l y  t h e  

Na t i ona l  Labor R e l a t i o n s  A c t  preempts s ta te  and f e d e r a l  

c o u r t  j u r i s d i c t i o n  t o  remedy conduct  t h a t  i s  p e r m i t t e d  o r  

p r o h i b i t e d  by t h e  A c t  (San Diego Bu i ld ing  Trades  Counci.1 v.  

Garmon (1959) ,  359 U.S. 236, 79 S.Ct.  773, 3  L.Ed.2d 775 ) ,  

t h e r e  a r e  a  number o f  s i g n i f i c a n t  e x c e p t i o n s .  S e c t i o n  

301 (a )  of  t h e  LMRA e x p r e s s l y  a u t h o r i z e s  s u i t s  i n  f e d e r a l  

c o u r t  f o r  t h e  enforcement  of  a  c o l l e c t i v e  b a r g a i n i n g  agreement.  

F e d e r a l  j u r i s d i c t i o n  i s  n o t ,  however, e x c l u s i v e .  I t  ha s  

been s p e c i f i c a l l y  h e l d  t h a t  s t a t e  c o u r t s  have c o n c u r r e n t  

j u r i s d i c t i o n  under s e c t i o n  301 t o  e n t e r t a i n  a s u i t  by an 

i n d i v i d u a l  employee f o r  b reach  o f  a  c o l l e c t i v e  b a r g a i n i n g  

agreement.  Local  174 Teamsters  Union e t  a l .  v. Lucas F lou r  

Co. ( 1962 ) ,  369 U.S. 95, 101,  82 S.Ct.  571, 7  L.Ed.2d 593; 

C h a r l e s  Dowd Box Co. v .  Courtney (1962 ) ,  368 U.S. 502, 82 

S.Ct.  519, 7  L.Ed.2d 483. The s u b s t a n t i v e  r u l e s  govern ing  

t h e  i n t e r p r e t a t i o n  o f  c o l l e c t i v e  b a r g a i n i n g  agreements  a r e  

c o n t r o l l e d  by f e d e r a l  law which t h e  f e d e r a l  c o u r t s  must 

f a s h i o n  from t h e  p o l i c y  unde r ly ing  t h e  n a t i o n a l  l a b o r  laws.  

T e x t i l e  Workers Union v .  L inco ln  M i l l s  ( 1957 ) ,  353 U.S. 448, 
? id l  917- 18 

456-457, 77 S.Ct.  m, 1 L.Ed.2d 972, 980-981. The c o u r t s  

may, however, r e s o r t  t o  compat ib le  s t a t e  law t o  f i n d  t h e  

r u l e  t h a t  w i l l  b e s t  e f f e c t u a t e  f e d e r a l  p o l i c y .  Li.ncol-n 

Mil- ls ,  s up ra ,  1 L.Ed.2d a t  981. 

Except  i n  t h e  r a t h e r  narrow f i e l d  of s u i t s  t o  compel 

performance of  a r b i t r a t i o n  agreements (see - United  S t e e l -  

workers  v.  Warr ior  & Gulf Nav. Co. ( 1960 ) ,  363 U.S. 574, 

578-579, 80 S.Ct.  1347, 4 L.Ed.2d 1 4 0 9 ) ,  w e  have found no 

f e d e r a l  a u t h o r i t y  " sugges t i ng  t h a t  t h e  nebulous  body of  



d e c i s i o n a l  law envis ioned  i n  Lincoln M i l l s  was t o  be formu- 

l a t e d  i n  deroga t ion  of t h e  common law of c o n t r a c t s " ,  Lee 

Washington, Inc .  v. Washington Motor Truck Transpor t a t i on  

Employees Heal th  and Welfare T r u s t  (D.C.  App. 1973) ,  310 

A.2d 604. Hence, w e  see no reason n o t  t o  apply  t h e  same 

r u l e s  of c o n s t r u c t i o n  i n  c a s e s  i nvo lv ing  c o l l e c t i v e  ba rga in ing  

c o n t r a c t s  a s  we apply  i n  c a s e s  d e a l i n g  wi th  c o n t r a c t  law 

g e n e r a l l y .  See Clarke  v. Ward Baking Co. (D.C.App. 1963) ,  

191  A.2d 450, 452. 

We t u r n  now t o  t h e  f i r s t  i s s u e  r a i s e d  by the  p l a i n t i f f  

on appea l .  The p l a i n  language of s e c t i o n  2.2 of t h e  pension 

p l an  e n t i t l e s  an employee t o  a  d i s a b i l i t y  pension i f  he 

becomes t o t a l l y  and permanently d i s a b l e d  and i f  he has  

completed t e n  y e a r s  of cont inuous s e r v i c e  t o  t h e  Company. 

I n  o t h e r  words, a  worker w i th  t h e  r e q u i s i t e  number of y e a r s  

of s e r v i c e  has a  ves t ed  r i g h t  t o  a  d i s a b i l i t y  pension i f  he 

can show t h a t  he became d i s a b l e d  whi le  employed w i t h  t h e  

Company. 

The record  shows t h a t  t h e  p l a i n t i f f  had logged w e l l  i n  

excess  of t e n  y e a r s  of cont inuous s e r v i c e  t o  Anaconda a s  of 

t h e  d a t e  he ceased working f o r  t h e  Company. P l a i n t i f f  

c l a ims  t o  have become d i s a b l e d  whi le  he was i n  t h e  employ of 

t h e  Company. I f  he can prove t h a t  c o n t e n t i o n ,  he i s  en- 

t i t l e d  t o  d i s a b i l i t y  b e n e f i t s .  

The Company a rgues ,  however, t h a t  t h e  p l a i n t i f f  rendered 

himself  i n e l i g i b l e  f o r  any d i s a b i l i t y  b e n e f i t s  by apply ing  

f o r  a  30-year pension.  H e  thereby r e l i n q u i s h e d  h i s  employ- 

ment s t a t u s ,  Anaconda a rgues ,  and became a  "pens ioner" .  

Only   employee^"^ t h e  Company i n s i s t s ,  may apply  f o r  d i s a b i l i t y  

b e n e f i t s .  We d i s a g r e e .  P l a i n t i f f ' s  acceptance of a 30-year 

pension does n o t  c o n s t i t u t e  an e l e c t i o n  of remedies nor a 

waiver.  



A s  a l e g a l  d o c t r i n e ,  e l e c t i o n  i s  t h e  e x e r c i s e  of a  

cho ice  of an a l t e r n a t e  and i n c o n s i s t e n t  r i g h t  o r  cou r se  of 

a c t i o n .  F u l l  knowledge of t h e  n a t u r e  of i n c o n s i s t e n t  r i g h t s  

and of the  n e c e s s i t y  of choosing between them a r e  e lements  

of e l e c t i o n .  Ecks t e in  v.  Caldwell (1938) ,  61 R . I .  142, 2 0 0  

A. 434, 437 ( e l e c t i o n  of remedies presupposes t h e  knowledge 

of a l t e r n a t i v e s  w i th  an oppor tun i ty  f o r  c h o i c e ) ;  Freder ickson  

v. Nye (1924) ,  110 Ohio S t .  459, 1 4 4  N.E .  299, 301 ( i n  o r d e r  

t h a t  e l e c t i o n  of one remedial  r i g h t  s h a l l  ba r  ano the r ,  t h e  

r i g h t s  must be i n c o n s i s t e n t  and t h e  e l e c t i o n  must be made 

wi th  knowledge). P l a i n t i f f ' s  a p p l i c a t i o n  f o r  a  30-year 

r e t i r e m e n t  can i n  no sense  be understood a s  an e l e c t i o n  of 

one o u t  of two p o t e n t i a l  a l t e r n a t e  remedies t o  t h e  d i s a b i l i t y  

he a l l e g e d l y  s u f f e r e d  whi le  on t h e  job. The on ly  d i s a b i l i t y -  

r e l a t e d  remedy he sought  was a  d i s a b i l i t y  pension.  H i s  

c l a im  t o  t h e  30-year pension r e s t e d  on a  d i f f e r e n t  f a c t u a l  

b a s i s ,  namely h i s  30 y e a r s  of s e r v i c e  t o  t h e  Company. I n  

s h o r t ,  t h e  d o c t r i n e  of e l e c t i o n  of remedies does n o t  app ly  

f o r  t h e  simple reason  t h a t  t h e  r eco rd  r e v e a l s  no a l t e r n a t e  

remedies from which t o  e l e c t .  

I f  t h e  p l a i n t i f f  was indeed d i s a b l e d  whi le  he was s t i l l  

an  employee wi th  t h e  Company, t h e  on ly  way he could l o s e  h i s  

ves t ed  r i g h t  t o  a  d i s a b i l i t y  pension would be by waiving 

t h a t  r i g h t .  By d e f i n i t i o n  waiver i s  t h e  i n t e n t i o n a l  r e l i n -  

quishment of a  known r i g h t .  The r eco rd  shows t h a t  t h e  

p l a i n t i f f  has n o t  waived h i s  c la im t o  a  d i s a b i l i t y  pension.  

H e  e x p r e s s l y  informed Anaconda r e p r e s e n t a t i v e  McKernan t h a t  

he wanted t o  t ake  o u t  a  30-year pension " c o n d i t i o n a l l y "  -- 

i . e . ,  u n t i l  he could begin r e c e i v i n g  a  d i s a b i l i t y  pension.  

I n  a d d i t i o n ,  h i s  a t t o r n e y  s e n t  a  l e t t e r  t o  t h e  Company 

s t a t i n g  t h a t  h i s  c l i e n t ' s  a p p l i c a t i o n  f o r  a  30-year retire- 

ment, was n o t  t o  be understood a s  a waiver of h i s  c la im t o  



d i s a b i l i t y  b e n e f i t s .  C l e a r l y  t h e  p l a i n t i f f  d i d  n o t  i n t e n d  t o  

r e l i n q u i s h  any r i g h t  he may have had t o  a  d i s a b i l i t y  pension.  

The mere f a c t  t h a t  t h e  Company r e p r e s e n t a t i v e s  contended 

t h a t  r e c e i p t  of one kind of pension precluded a p p l i c a t i o n  

f o r  ano ther  kind d i d  n o t  dep r ive  t h e  p l a i n t i f f  and h i s  

a t t o r n e y  of t h e  r i g h t  t o  i n t e r p r e t  t h e  p rov i s ions  of t h e  

pension p l an  d i f f e r e n t l y .  

The p l a i n t i f f  does  n o t  c la im t h a t  he i s  e n t i t l e d  t o  t h e  

cumulat ive  b e n e f i t s  of bo th  t he  d i s a b i l i t y  and t h e  30-year 

pension.  P l a i n t i f f  seeks  a  d i s a b i l i t y  pension because t h e  

b e n e f i t s  a r e  g r e a t e r  than  t h e  b e n e f i t s  a v a i l a b l e  under t h e  

30-year pension p lan .  He l a i d  c la im t o  t h e  30-year pension 

" c o n d i t i o n a l l y "  and w i l l  on ly  be l i m i t e d  t o  t h a t  p l an  i f  he 

cannot  q u a l i f y  f o r  d i s a b i l i t y  b e n e f i t s .  

The nex t  i n q u i r y  i s  whether t h e  Company a c t e d  i n  good 

f a i t h  i n  r e f u s i n g  t o  p roces s  t h e  a p p l i c a t i o n .  Anaconda re- 

j ec t ed  t h e  p l a i n t i f f ' s  a p p l i c a t i o n  because,  i n  i t s  view, t h e  

p l a i n t i f f  had v o l u n t a r i l y  r e l i n q u i s h e d  h i s  employment s t a t u s  

and had become a  "pens ioner"  by apply ing  f o r  a  30-year r e -  

t i rement .  A s  such,  t h e  Company contended p l a i n t i f f  was no 

longer  e l i g i b l e  f o r  a  d i s a b i l i t y  pension because under 

s e c t i o n  2 . 2  of t h e  pension p l a n  on ly  "employees" a r e  e l i g i b l e  

f o r  d i s a b i l i t y .  

The e s s e n t i a l  i n q u i r y  i s  whether Anaconda a s s e r t e d  t h a t  

defense  t o  p l a i n t i f f ' s  a p p l i c a t i o n  i n  good f a i t h .  I f  t h e  

Company a c t e d  i n  bad f a i t h  i n  r e f u s i n g  t o  implement a r b i -  

t r a t i o n ,  then w e  would a l low t h e  D i s t r i c t  Court  a c t i o n  t o  go 

forward wi thout  r e s o r t  t o  t h e  procedure  r equ i r ed  by t h e  co l -  

l e c t i v e  barga in ing  agreement. 

W e  f i n d  t h e  record  t o  be devoid of any i n d i c a t i o n  t h a t  

t h e  Company ac t ed  i n  bad f a i t h .  There i s  no evidence of any 



pe r sona l  enmity towards, nor of any d i s c r i m i n a t i o n  a g a i n s t ,  

t h e  p l a i n t i f f .  

W e  have considered Anaconda's defense  on t h e  m e r i t s .  

Because we today d i s a g r e e  wi th  t h e  Company's l e g a l  p o s i t i o n ,  

does  n o t  mean t h a t  t h e  Company had no r i g h t  t o  a s s e r t  t h a t  

p o s i t i o n .  

Where t h e  r eco rd  l a c k s  any a f f i r m a t i v e  evidence of bad 

f a i t h ,  w e  w i l l  n e i t h e r  presume nor a c c e p t  conclusory a s s e r t i o n s  

t h a t  a  l i t i g a n t ' s  c la im o r  defense  i s  u n j u s t i f i e d  u n l e s s  i t  

i s  s o  p a t e n t l y  f r i v o l o u s  a s  t o  p l a i n l y  exc lude  any reasonable  

m e r i t .  H e r e  we hold t h a t  Anaconda's r e f u s a l  t o  p roces s  

p l a i n t i f f ' s  c la im was made i n  good f a i t h .  

The l e g a l  q u e s t i o n  of  p l a i n t i f f ' s  e l i g i b i l i t y  f o r  bene- 

f i t s  w a s  a  ma t t e r  f o r  j u d i c i a l  de te rmina t ion .  Now t h a t  t h e  

de t e rmina t ion  has  been made, a r b i t r a t i o n  procedures  must fo l low.  

Sec t ion  5 .2  of t h e  pension p l an  prov ides  a g r ievance  procedure  

t o  s e t t l e  any medical  d i s p u t e  concerning an employee's 

e l i g i b i l i t y  f o r  d i s a b i l i t y  pensions .  Under t h a t  s e c t i o n  t h e  

Company must r e f e r  any d i s p u t e  concerning an a p p l i c a n t ' s  

d i s a b i l i t y  t o  a medical  board f o r  r e s o l u t i o n .  

Accordingly,  w e  remand t h e  c a s e  t o  t he  ~ i s t r i c t  Court  

w i th  d i r e c t i o n s  t o  o r d e r  t h e  Anaconda Company t o  proceed w i t h  

a r b i t r a t i o n .  

We concur: 

Chief J u s t i c e  



M r .  J u s t i c e  D a n i e l  J. Shea d i s s e n t s  and w i l l  f i l e  a d i s s e n t i n g  
o p i n i o n  l a t e r .  


