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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswell d e l i v e r e d  t h e  O p i n i o n  of 
t h e  C o u r t .  

T h i s  is an a p p e a l  f rom a judgment a g a i n s t  d e f e n d a n t  f o r  

$9 ,806 .25  a t t o r n e y  f e e s  and $30.12 costs  i n  an  a c t i o n  w h e r e i n  

p l a i n t i f f  members o f  Mid-Rivers Te l ephone  C o o p e r a t i v e ,  I n c .  

were g r a n t e d  an  i n j u n c t i o n  p e n d e n t e  l i t e  i n  a s u i t  to p r e v e n t  t h e  

o f f i c e r s  and Board of  T r u s t e e s  of Mid-Rivers T e l e p h o n e  Co-op from 

c o n d u c t i n g  a s p e c i a l  m e e t i n g  and e l e c t i o n  on proposed  amendments 

t o  t h e  by-laws o f  t h e  Co-op. 

On May 14 ,  1979 ,  c e r t a i n  members of  t h e  Mid-Rivers 

Te l ephone  Co-op f i l e d  an  a p p l i c a t i o n  a g a i n s t  t h e  Board of 

T r u s t e e s  o f  t h e  Co-op s e e k i n g  i n j u n c t i o n ,  mandamus, and o t h e r  

a p p r o p r i a t e  r e l i e f  t o  p r e v e n t  t h e  Board of  T r u s t e e s  from h o l d i n g  

a s p e c i a l  m e e t i n g  and e l e c t i o n  on May 1 6 ,  1979  and to compel them 

t o  h o l d  t h e  1978  a n n u a l  m e e t i n g  of  t h e  Co-op. The D i s t r i c t  

C o u r t  i s s u e d  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  w i t h o u t  n o t i c e  p r e -  

v e n t i n g  t h e  Board of  T r u s t e e s  from c o n d u c t i n g  t h e  e l e c t i o n  and se t  a 

show c a u s e  h e a r i n g  on (1) w h e t h e r  a p r e l i m i n a r y  i n j u n c t i o n  s h o u l d  

i s s u e ;  ( 2 )  w h e t h e r  a w r i t  of  mandate  s h o u l d  i s s u e  to compel t h e  

h o l d i n g  of  t h e  1978  a n n u a l  m e e t i n g ;  ( 3 )  w h e t h e r  a t t o r n e y  f e e s  

s h o u l d  be awarded a p p l i c a n t s  from t h e  f u n d s  of  t h e  Co-op; and ( 4 )  

why a t  t h e  t r i a l  o f  t h e  c a u s e  t h e  t e m p o r a r y  r e s t r a i n i n g  o r d e r s ,  

p r e l i m i n a r y  i n j u n c t i o n ,  and w r i t  of  mandate  s h o u l d  n o t  be made 

p e r m a n e n t .  

The Board of T r u s t e e s  moved to q u a s h  t h e  t e m p o r a r y  

r e s t r a i n i n g  o r d e r ,  t h e  h e a r i n g  was h e l d ,  and t h e  D i s t r i c t  C o u r t  

i s s u e d  an i n j u n c t i o n  p e n d e n t e  l i t e  on Augus t  1 4 ,  1979 ,  pend ing  a 

h e a r i n g  on t h e  meri ts  o f  t h e  u n d e r l y i n g  l i t i g a t i o n .  

N o  f u r t h e r  d e v e l o p m e n t s  o c c u r r e d  u n t i l  A p r i l  1 5 ,  1980 ,  

when p l a i n t i f f s '  a t t o r n e y s  wrote a l e t t e r  to t h e  judge  r e q u e s t i n g  

a h e a r i n g  on a t t o r n e y  f e e s .  The Board of  T r u s t e e s  moved to q u a s h  

t h e  r e q u e s t  f o r  a t t o r n e y  f e e s ,  a  h e a r i n g  was h e l d  and on Augus t  

25,  1980 ,  t h e  D i s t r i c t  C o u r t  h e l d  t h a t  p l a i n t i f f s  were  e n t i t l e d  



t o  a t t o r n e y  f e e s  and costs .  On S e p t e m b e r  5 ,  1980 ,  judgment  was 

e n t e r e d  a g a i n s t  t h e  Board o f  T r u s t e e s  f o r  $9 ,806 .25  a t t o r n e y  f e e s  

and  $30.12 costs,  w i t h  i n t e r e s t  a t  10% f rom d a t e  of  judgment .  

The D i s t r i c t  C o u r t  f i l e d  a memorandum o p i n i o n  on  Augus t  

29 ,  1980 ,  i n d i c a t i n g  t h e  c o u r t  was t r e a t i n g  t h e  i n j u n c t i o n  as a 

w r i t  o f  p r o h i b i t i o n ,  which t h e  c o u r t  c o n s i d e r e d  t h e  p r o p e r  

r e l i e f .  The Dis t r ic t  C o u r t  h e l d  t h a t  s u b s t a n c e  c o n t r o l s  o v e r  t h e  

f o r m  o f  r e l i e f  and t h a t  a l t h o u g h  a t t o r n e y  f e e s  are n o t  a l l o w e d  by 

s t a t u t e  i n  a n  i n j u n c t i o n  a c t i o n ,  p l a i n t i f f s  s o u g h t  and o b t a i n e d  a 

c o u r t  o r d e r  p r e v e n t i n g  t h e  Board of T r u s t e e s  from c o n d u c t i n g  t h e  

s p e c i a l  m e e t i n g  and e l e c t i o n ,  t h e  same r e l i e f  t h e y  would have  

b e e n  e n t i t l e d  t o  i n  a n  a c t i o n  f o r  a w r i t  o f  p r o h i b i t i o n .  The 

amount  o f  a t t o r n e y  f e e s  awarded w a s  computed by m u l t i p l y i n g  t h e  

r e a s o n a b l e  t i m e  consumed i n  f u r n i s h i n g  t h e  a t t o r n e y s 1  s e r v i c e s  

( 1 3 0 . 7 5  h o u r s )  times t h e  r e a s o n a b l e  f e e  per h o u r  ( $ 7 5 . 0 0 )  f o r  a 

t o t a l  o f  $9,806.25.  T h e r e  i s  no i s s u e  o n  t h e  c o s t s  o f  $30 .12 .  

A d d i t i o n a l l y  t h e  Dis t r ic t  C o u r t  found t h a t  t h e  t r u s t e e s  

had n o t  a c t e d  i n  good f a i t h  and had i n t e r f e r e d  w i t h  p l a i n t i f f s 1  

v o t i n g  r i g h t s .  The D i s t r i c t  C o u r t  found t h a t  t h e  award o f  a t t o r -  

n e y  f e e s  was p r o p e r  unde r  e i t h e r  t h e  " s u b s t a n t i a l  b e n e f i t "  

d o c t r i n e  or  t h e  " p r i v a t e  a t t o r n e y  g e n e r a l "  p r i n c i p l e .  

The case was n e v e r  c a r r i e d  to i ts  u l t i m a t e  c o n c l u s i o n ,  i .e. 

t o  a h e a r i n g  and award o f  f i n a l  judgment  o n  t h e  merits o f  t h e  

l i t i g a t i o n  i n c l u d i n g  a pe rmanen t  i n j u n c t i o n  o r  a w r i t  o f  manda t e .  

A c c o r d i n g  to t h e  d e f e n d a n t s  t h i s  i s s u e  h a s  become moot by t h e  

p a s s a g e  o f  time. 

The sole i s s u e  on  a p p e a l  is w h e t h e r  t h e  Board of T r u s t e e s  

is l i a b l e  f o r  a t t o r n e y  fees from t h e  f u n d s  o f  t h e  Co-op. 

N o  i s s u e  c o n c e r n i n g  t h e  r e a s o n a b l e n e s s  o f  t h e  f e e  awarded w a s  

r a i s e d  i n  e i t h e r  b r i e f .  

The Board o f  T r u s t e e s  a d v a n c e s  f o u r  a r g u m e n t s  why t h e y  are 

n o t  l i a b l e  f o r  a t t o r n e y  f e e s :  (1) a n  award o f  a t t o r n e y  f e e s  is 

n o t  a l l o w a b l e  where  t h e  u n d e r l y i n g  a c t i o n  h a s  n o t  p r o c e e d e d  to 



f i n a l  judgment on t h e  merits,  ( 2 )  a t t o r n e y  f e e s  a r e  n o t  a l l o w a b l e  

i n  an  i n j u n c t i o n  a c t i o n ,  ( 3 )  a n  i n j u n c t i o n  a c t i o n  s h o u l d  n o t  be 

t r e a t e d  as a n  a p p l i c a t i o n  f o r  a w r i t  of p r o h i b i t i o n  i n  o r d e r  to 

p e r m i t  an  award o f  a t t o r n e y  f e e s ,  and ( 4 )  t h e  r e c o r d  is  b a r r e n  of  

a n y  f a c t s  t h a t  would s u p p o r t  any r e c o g n i z e d  e q u i t a b l e  d o c t r i n e  of 

f e e  s h i f t i n g .  

R e s p o n d e n t s  advance  a number of  c o n t e n t i o n s  as to why t h e  

award of  a t t o r n e y  f e e s  was p r o p e r :  (1) The C o u r t  h a s  i n h e r e n t  

e q u i t a b l e  power t o  compel t h e  t r u s t e e s  of  t h e  Co-op to f o l l o w  

p r o p e r  p r o c e d u r e s  i n  c a l l i n g  s p e c i a l  m e e t i n g s  and h o l d i n g  

e l e c t i o n s ,  ( 2 )  t h e  g i s t  of  t h e  a c t i o n  is n o t  o n l y  to s t o p  t h e  

imprope r  m e e t i n g  and e l e c t i o n  b u t  to compel t h e  t r u s t e e s  to con- 

t i n u e  t h e  m e e t i n g s  a c c o r d i n g  t o  law;  a c c o r d i n g l y  t h e  remedy of 

mandamus is p a r t  and p a r c e l  o f  t h e  r e l i e f  s o u g h t  and by s t a t u t e  

a t t o r n e y  f e e s  a r e  a w a r d a b l e  i n  mandamus, ( 3 )  t h e  f a c t s  c o n t a i n e d  

i n  t h e  a f f i d a v i t  o f  t h e  p l a i n t i f f s ,  c o u p l e d  w i t h  t h e  f i n d i n g  t h a t  

t h e  t r u s t e e s  had n o t  a c t e d  i n  good f a i t h  and had i n t e r f e r e d  w i t h  

p l a i n t i f f s '  v o t i n g  r i g h t s ,  d e m o n s t r a t e  t h a t  p l a i n t i f f s  won t h e  

case and were e n t i t l e d  to a t t o r n e y  f e e s ,  ( 4 )  t h i s  was a c l a s s  

a c t i o n  and t h e  b e n e f i t s  s e c u r e d  by p l a i n t i f f s  enu red  to t h e  bene- 

f i t  o f  a l l  members o f  t h e  co-op e n t i t l i n g  p l a i n t i f f s  t o  a t t o r n e y  

f e e s  unde r  t h e  " s u b s t a n t i a l  b e n e f i t "  c o n c e p t  of  f e e  s h i f t i n g ,  ( 5 )  

t h e  p r e s u m p t i o n  is t h a t  t h e  d e c i s i o n  of t h e  Distr ic t  C o u r t  i s  

c o r r e c t  a b s e n t  a  showing t h a t  i t s  d e c i s i o n  is c l e a r l y  e r r o n e o u s  

which  was n o t  done h e r e .  

R e s p o n d e n t s  d raw an  a n a l o g y  be tween  t h i s  case and cases 

i n v o l v i n g  a c t i o n s  by un ion  members a g a i n s t  t h e  un ion  and i t s  

o f f i c e r s  t o  compel t h e  use  of  p r o p e r  p r o c e d u r e s  i n  u n i o n  a f f a i r s  

where  a t t o r n e y  f e e s  have  been  awarded.  See  G i l b e r t  v. H o i s t i n g  & 

P o r t a b l e  E n g i n e e r s  ( 1 9 6 4 ) ,  237 O r e .  130 ,  390 P.2d 320; Weber v. 

Mar ine  Cooks & S t e w a r d s  Assn.  o f  P a c i f i c  Coast ( 1 9 4 9 ) ,  93 

C.A.  2d 327,  208 P.2d 1009;  Anno: 9  ALR3d 1045 ,  P r e v a i l i n g  Union 

Member's R i g h t  - t o  Recove r  A t t o r n e y ' s  F e e s  i n  A c t i o n  A g a i n s t  Union o r  -- - 



a n  e l e c t i o n .  The i s s u a n c e  of t h e  i n j u n c t i o n  p e n d e n t e  l i t e  is n o t  

c o n t e s t e d  i n  t h i s  a p p e a l .  

An award of  a t t o r n e y  f e e s  to a p a r t y  who s e c u r e s  a p r e l i -  

m i n a r y  i n j u n c t i o n  is e r r o r  i n  t h e  a b s e n c e  of  s t a t u t o r y  o r  

c o n t r a c t  a u t h o r i z a t i o n .  Masonovich e t  a l .  v .  Schoo l  D i s t r i c t  No. 

1 e t  a l .  ( 1 9 7 8 ) ,  Mont . , 582 P.2d 1234 ,  35  S t .Rep .  1175.  

Here t h e r e  is n e i t h e r  s t a t u t o r y  n o r  c o n t r a c t  a u t h o r i t y  f o r  such  

award .  

A p p l i c a n t s  c i t e  S t a t e  ex r e l .  B u t t e  Teamsters Union v. 

D i s t .  C t .  ( 1 9 6 2 ) ,  140  Mont. 581,  374 P.2d 336,  as a u t h o r i t y  

f o r  t h e  award of  a t t o r n e y  f e e s  h e r e .  I n  B u t t e  T e a m s t e r s  Union 

r e a s o n a b l e  a t t o r n e y  f e e s  were a l l o w e d  t h e  un ion  f o r  t h e  s e r v i c e s  

o f  i ts  a t t o r n e y s  i n  d i s s o l v i n g  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  

a g a i n s t  t h e  un ion  which had been  i s s u e d  by t h e  D i s t r i c t  C o u r t  

i l l e g a l l y  and i n  e x c e s s  of i t s  j u r i s d i c t i o n .  T h a t  s i t u a t i o n  is 

r e a d i l y  d i s t i n g u i s h a b l e  and b r i n g s  it w i t h i n  t h e  p r i n c i p l e s  

announced i n  Foy v .  Anderson ( 1 9 7 8 ) ,  176  Mont. 507,  580 P.2d 1 1 4 .  

Such is n o t  t h e  case h e r e .  

An award o f  a t t o r n e y  f e e s  t o  t h e  a p p l i c a n t  f o r  a  w r i t  of  

mandamus is imprope r  where  no w r i t  of mandamus was i s s u e d .  An 

award o f  a t t o r n e y  f e e s  i n  p r o h i b i t i o n  is imprope r  where  no w r i t  

o f  p r o h i b i t i o n  w a s  awarded .  

I t  is n o t  t h e  p r o v i n c e  of  e i t h e r  t h e  Dis t r ic t  C o u r t  or  

t h e  Supreme C o u r t  on a p p e a l  t o  d e t e r m i n e  f i n a l l y  matters t h a t  may 

a r i s e  upon a t r i a l  on t h e  merits. A t k i n s o n  v.  R o o s e v e l t  County 

( 1 9 2 3 ) ,  66 Mont. 411,  214 P. 74. I n  g r a n t i n g  t e m p o r a r y  r e l i e f  

by  i n j u n c t i o n ,  c o u r t s  o f  e q u i t y  s h o u l d  i n  no manner a n t i c i p a t e  

t h e  u l t i m a t e  d e t e r m i n a t i o n  of q u e s t i o n s  of  t h e  r i g h t  i n v o l v e d ,  

P o r t e r ,  s u p r a .  The f o l l o w i n g  l a n g u a g e  from a case d e c i d e d  by 

t h i s  C o u r t  on A p r i l  30,  1981 ,  e x p r e s s e s  t h e  p r i n c i p l e s  i n v o l v e d  

i n  t h i s  case. 

" . . . t h e  l i m i t e d  f u n c t i o n  of  a p r e l i m i n a r y  
i n j u n c t i o n  is to p r e s e r v e  t h e  s t a t u s  quo and to 
m i n i m i z e  t h e  harm to a l l  p a r t i e s  pend ing  f u l l  



t r i a l .  I f  a  p r e l i m i n a r y  i n j u n c t i o n  w i l l -  n o t  
a c c o m p l i s h  t h e s e  p u r p o s e s ,  t h e n  it s h o u l d  n o t  
i s s u e .  F i n d i n g s  and c o n c l u s i o n s  d i r e c t e d  to t h e  
r e s o l u t i o n  of  t h e  u l t i m a t e  i s s u e s  a r e  p r o p e r l y  
r e s e r v e d  f o r  f i n a l  t r i a l  on t h e  merits." 
P o r t e r ,  s u p r a .  

A t  t h i s  p o i n t  i n  t h e  l i t i g a t i o n  t h e  p a r t i e s  have n o t  y e t  

gone  t o  t r i a l  on t h e  u l t i m a t e  m e r i t s  of t h e  c o n t r o v e r s y .  

D e f e n d a n t s  have  n o t  had t h e i r  day  i n  c o u r t  on t h e s e  i s s u e s .  N o  

t r i a l  h a s  been  h e l d  and no f i n a l  judgment a d j u d i c a t i n g  t h e  u l t i -  

mate  r i g h t s  o f  t h e  p a r t i e s  h a s  been made. A l l  o t h e r  con- 

s i d e r a t i o n s  a s i d e ,  p l a i n t i f f s  have n o t  y e t  p r e v a i l e d  i n  t h e  

a c t i o n  so a s  t o  e n t i t l e  them to a t t o r n e y  f e e s  under  any t h e o r y .  

A d d i t i o n a l l y  t h e r e  a r e  p o l i c y  c o n s i d e r a t i o n s  s u p p o r t i n g  

t h i s  r e s u l t .  I f  t h e  members of a  c o o p e r a t i v e  c o r p o r a t i o n  were 

a b l e  to f i l e  an  a c t i o n  a g a i n s t  t h e  t r u s t e e s  f o r  some real or  ima- 

g i n e d  g r i e v a n c e ;  s e c u r e  a  p r e l i m i n a r y  i n j u n c t i o n  pending  f i n a l  

d e t e r m i n a t i o n  of t h e  merits of t h e i r  c o m p l a i n t ;  abandon  f u r t h e r  

p r o s e c u t i o n  of  t h e i r  a c t i o n ;  and t h e n  c o l l e c t  t h e i r  a t t o r n e y  f e e s  

w i t h o u t  a  f i n a l  judgment i n  t h e i r  f a v o r  on t h e  meri ts  of t h e i r  

c o m p l a i n t ,  a n  i n j u s t i c e  would r e s u l t .  The t r u s t e e s  would have 

b e e n  d e n i e d  a  h e a r i n g  on t h e  u l t i m a t e  r i g h t s  o f  t h e  par t ies  

and compel led  to pay t h e i r  o p p o n e n t s 1  a t t o r n e y  f e e s  w i t h o u t  

a  d e t e r m i n a t i o n  of  t h e  meri ts  of t h e  c o m p l a i n t  a g a i n s t  them. 

T h i s  v i o l a t e s  t h e  most  fundamen ta l  r i g h t  of due p r o c e s s - - t h e  

r i g h t  to a p p e a r  and be hea rd  on t h e  merits of t h e i r  a d v e r s a r i e s 1  

c o m p l a i n t .  

I t  is no answer  to s a y  t h a t  t h e  t r u s t e e s 1  a c t i o n s  i n  

c a l l i n g  t h e  s p e c i a l  mee t ing  and e l e c t i o n  were n o t  i n  good f a i t h ;  

o r  t h a t  t h e  t r u s t e e s 1  a c t i o n s  were imprope r ;  o r  t h a t  t h e  p l a i n -  

t i £  f  s a c h i e v e d  t h e i r  o b j e c t i v e  i n  p r e v e n t i n g  t h e  s p e c i a l  mee t ing  

and e l e c t i o n  and t h u s  p r e v a i l e d  i n  t h e i r  a c t i o n .  The u l t i m a t e  

r e s o l u t i o n  of  t h e s e  i s s u e s  was n o t  b e f o r e  t h e  Dis t r ic t  C o u r t  f o r  

a d j u d i c a t i o n  a t  t h e  show c a u s e  h e a r i n g  and it was error  to ad ju-  

d i c a t e  t h o s e  i s s u e s  a t  t h a t  h e a r i n g .  

The c a s e  is n o t  r e n d e r e d  moot by t h e  p a s s a g e  of t i m e .  The 



Union O f f i c e r s .  

R e s p o n d e n t s  also c i t e  Foy v .  Anderson ( 1 9 7 8 ) ,  176  Mont. 

507,  580 P.2d 114 ,  f o r  t h e  p r o p o s i t i o n  t h a t  t h i s  C o u r t  h a s  some- 

times awarded a t t o r n e y  f e e s  i n  t h e  a b s e n c e  of  s t a t u t e  o r  

c o n t r a c t .  Responden t s  f u r t h e r  p o i n t  o u t  t h a t  a t t o r n e y  f e e s  have 

b e e n  awarded t o  t h e  p r e v a i l i n g  p a r t y  who h a s  s e c u r e d  a  

r e s t r a i n i n g  o r d e r ,  c i t i n g  S t a t e  ex r e l .  B u t t e  T e a m s t e r s  v.  D i s t .  

C t .  ( 1 9 6 2 ) ,  140  Mont. 581,  374 P.2d 336. 

R e s p o n d e n t s  a l s o  con t end  t h a t  a w r i t  of  p r o h i b i t i o n  is 

c l e a r l y  a p p l i c a b l e  to t h i s  s i t u a t i o n ,  t h a t  i ts  f u n c t i o n  is p re -  

v e n t i v e  r a t h e r  t h a n  r e m e d i a l ,  and t h e  c o u r t  was correct i n  

a l l o w i n g  a t t o r n e y  f e e s  on t h i s  b a s i s .  

We need n o t  d i s c u s s  a l l  t h e  c o n t e n t i o n s  of t h e  p a r t i e s  i n  

t h i s  o p i n i o n  i n  o r d e r  to a r r i v e  a t  a d e t e r m i n a t i o n  of  t h e  i s s u e  

on  a p p e a l .  One c o n t e n t i o n  is c o n t r o l l i n g .  The award of a t t o r n e y  

f e e s  i n  t h i s  c a s e  is p r e m a t u r e  a s  no f i n a l  judgment h a s  b e e n  

e n t e r e d  on t h e  merits o f  t h e  u n d e r l y i n g  c o n t r o v e r s y  i n  f a v o r  of 

r e s p o n d e n t s .  N o  pe rmanen t  i n j u n c t i o n  was awarded.  N o  w r i t  o f  

manda te  w a s  i s s u e d .  A l l  o t h e r  c o n s i d e r a t i o n s  a s i d e ,  r e s p o n d e n t s  

a re  n o t  e n t i t l e d  to a judgment  f o r  a t t o r n e y  f e e s  w i t h o u t  a f i n a l  

d e t e r m i n a t i o n  of t h e  u n d e r l y i n g  c o n t r o v e r s y  i n  t h e i r  f a v o r .  

I n  t h i s  case p l a i n t i f f s  were  awarded a t e m p o r a r y  i n t e r l o -  

c u t o r y  i n j u n c t i o n  f o l l o w i n g  t h e  show c a u s e  h e a r i n g .  I ts f u n c t i o n  

and e f f e c t  was s i m p l y  t o  p r e s e r v e  t h e  s t a t u s  quo pend ing  t r i a l  of 

t h e  merits o f  p l a i n t i f f s '  c o m p l a i n t .  P l a i n t i f f s ,  as  a p p l i c a n t s  

f o r  a  p r e l i m i n a r y  i n j u n c t i o n ,  were r e q u i r e d  t o  e s t a b l i s h  a p r ima  

f a c i e  case o r  show t h a t  it was a t  l e a s t  d o u b t f u l  w h e t h e r  t h e y  

would s u f f e r  i r r e p a r a b l e  i n j u r y  b e f o r e  t h e i r  r i g h t s  c o u l d  be 

f u l l y  l i t i g a t e d .  P o r t e r  e t  a l .  v .  K & S  P a r t n e r s h i p  e t  a l .  

( 19811 ,  Mont . , 6 2 7  P.2d 836,  38 S t .Rep .  648. The 

D i s t r i c t  C o u r t  r u l e d  i n  e f f e c t  t h a t  p l a i n t i f f s  had made such  a 

showing  and i s s u e d  an i n j u n c t i o n  p e n d e n t e  l i t e  p r e v e n t i n g  t h e  

Board of  T r u s t e e s  f rom h o l d i n g  a  s p e c i a l  mee t ing  and c o n d u c t i n g  



i s s u e  of  whether  t h e  Board of T r u s t e e s  is l i a b l e  f o r  t h e  payment 

o f  a p p l i c a n t s 1  a t t o r n e y  f e e s  remains  f o r  t r i a l  on t h e  meri ts ;  t o  

e q u a t e  t h e  " l i k e l i h o o d  of  s u c c e s s "  t h a t  j u s t i f i e s  a  p r e l i m i n a r y  

i n j u n c t i o n  w i t h  " s u c c e s s "  i n  t h e  u n d e r l y i n g  l i t i g a t i o n  i g n o r e s  

s i g n i f i c a n t  p r o c e d u r a l  d i f f e r e n c e s  be tween p r e l i m i n a r y  and per- 

manent  i n j u n c t i o n s ;  and i n  t h e  g r a n t i n g  of a  p r e l i m i n a r y  

i n j u n c t i o n ,  t h e  p a r t i e s  g e n e r a l l y  have been den ied  t h e  b e n e f i t  of 

a f u l l  o p p o r t u n i t y  to p r e s e n t  t h e i r  c a s e s  and a  f i n a l  d e c i s i o n  

based  on t h e  a c t u a l  merits of t h e  c o n t r o v e r s y .  U n i v e r s i t y  of 

Texas  e t  a l .  v .  Camenisch ( 1 9 8 1 ) ,  U.S. 
-1 - S.Ct .  I 

68 L.Ed.2d 175.  

The f i n d i n g s  of f a c t s ,  c o n c l u s i o n s  of law and judgment 

o f  t h e  D i s t r i c t  Cour t  award ing  a t t o r n e y  f e e s  was p r e m a t u r e .  

These f i n d i n g s ,  c o n c l u s i o n s  and judgment a r e  vaca t ed  and s e t  

a s i d e .  The c a u s e  is remanded t o  t h e  D i s t r i c t  Cour t  f o r  f u r t h e r  

p r o c e e d i n g s  to d e t e r m i n e  t h e  u l t i m a t e  r i g h t s  of t h e  p a r t i e s  i n  

t h e  u n d e r l y i n g  c o n t r o v e r s y  f o l l o w i n g  t r i a l  t h e r e o n .  W e  e x p r e s s  

no  o p i n i o n  on such r i g h t s  n o r  on t h e  o t h e r  a rgumen t s  advanced 

h e r e i n  i n  f a v o r  o r  a g a i n s t  an award of a t t o r n e y  f e e s  to t h e  pre-  

v a i l i n g  p a r t y .  

Chief  J u s t i c e  



M r .  J u s t i c e  John C. Sheehy d i s s e n t i n g :  

I d i d  n o t  ag ree  w i t h  t h e  holding i n  P o r t e r  v. K & S 

P a r t n e r s h i p  (1981) ,  - Mont. , 627 P.2d 836, 38 St.Rep. 

648. Here, t h e  o r d e r  fo rb idd ing  t h e  ho ld ing  of  t h e  c o r p o r a t e  

meeting has  become f i n a l ,  and t h e  o r d e r  of t h e  c o u r t ,  p r o h i b i t o r y  

i n  n a t u r e ,  i s  t h e  on ly  r e l i e f  t h a t  w a s  sought  i n  t h e  cause .  

Accordingly,  I would view t h e  ma t t e r  a s  having been determined 

by t h e  D i s t r i c t  Court  and would a l low t h e  award of a t t o r n e y  

f e e s ,  which o the rwi se  s e e m  f a i r .  

I/ J u s t i c e  
f 


