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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

J o s e p h  G o o t t  b r o u g h t  a d e c l a r a t o r y  j udgment act  i o n  i n  t h e  

S i l v e r  Bow County D i s t r i c t  C o u r t  to d e t e r m i n e  w h e t h e r  a gambl ing  

game marke ted  by Goott was law£ u l  i n  Montana.  The D i s t r i c t  C o u r t  

h e l d  t h a t  t h e  game known as "Poker  A l l  Keno" was law£ u l  unde r  

t h e  Montana Card G a m e s  A c t ,  s e c t i o n s  23-5-301 e t  s e q . ,  MCA. 

On a p p e a l  t h e  S t a t e  a s k s  t h i s  C o u r t  to d e t e r m i n e  w h e t h e r  

t h e  game "Poke r  A l l  Keno" is l a w f u l  unde r  e i t h e r  t h e  Montana Card 

G a m e s  A c t ,  s u p r a ,  or  t h e  Bingo and R a f f l e s  Law, s e c t i o n s  23-5-401 

e t  s e q . ,  MCA. 

The game o f  "Poke r  A l l  Keno" is p l a y e d  u s i n g  equ ipmen t  

which  is s imi lar  to t h a t  commonly used to p l a y  keno .  A 

t r a n s p a r e n t  r e c e p t a c l e  h o l d s  52 b a l l s ,  e a c h  b e a r i n g  t h e  r e p r e s e n -  

t a t i o n  o f  a c a r d  i n  a c o n v e n t i o n a l  d e c k  o f  p l a y i n g  c a r d s .  A i r  

p r e s s u r e  is used to  mix t h e s e  b a l l s ,  and f i v e  b a l l s  are t h e n  

blown a t  random i n t o  a t r a n s p a r e n t  t u b e .  The b a l l s  so c h o s e n  are 

d i s p l a y e d  to  t h e  p l a y e r s  on a l i g h t e d  w a l l  s c r e e n .  P r i o r  to t h e  

commencement o f  s h u f f l i n g  and s e l e c t i o n ,  t h e  p l a y e r s  a t t e m p t  to 

g u e s s  which b a l l s  or c o m b i n a t i o n s  o f  b a l l s  w i l l  be c h o s e n .  The 

c o m b i n a t i o n s  which p l a y e r s  c a n  choose  are based  on t h e  l 'handsll  

commonly e n c o u n t e r e d  i n  p o k e r ,  and a1 t e r n a t i v e l y  t h e  p l a y e r s  may 

g u e s s  w h e t h e r  each  " c a r d "  is h i g h  or  l o w .  The game c a n  be p l a y e d  

b y  mark ing  c a r d s  or s l i p s  w i t h  g u e s s e s  or by p l a c i n g  b e t s  on a 

game t a b l e .  The o d d s  on  g u e s s i n g  s u c c e s s f u l l y  are g i v e n  t o  t h e  

p l a y e r s  on t h e  game board  and on  t h e  s l i p s ,  and t h e  "house"  makes 

p a y o f f s  to  t h e  p l a y e r s  a c c o r d i n g l y .  

Goott, as t h e  owner of  t h e  p a t e n t  and c o p y r i g h t  f o r  t h e  

t r a d e m a r k e d  game o f  "Poker  A l l  Keno", d i d  n o t  want to assume t h e  

r i s k  o f  p r o s e c u t i o n  s h o u l d  t h e  game be i l l e g a l  i n  Montana.  

T h e r e f o r e ,  he  f i l e d  a c o m p l a i n t  p r a y i n g  for  a d e c l a r a t i o n  t h a t  

t h e  game w a s  l e g a l  unde r  t h e  Bingo and R a f f l e s  Law, s e c t i o n s  

23-5-401 e t  s e q . ,  MCA. The p a r t i e s  s u b m i t t e d  an  a g r e e d  s t a t e m e n t  

o f  f a c t s  and each  p a r t y  s u b m i t t e d  p roposed  f i n d i n g s  and 



c o n c l u s i o n s .  The S t a t e  s p roposed  f i n d  i n g s  conc luded  t h a t  "Poke r  

A l l  Keno" was l a w f u l  unde r  t h e  Bingo and R a f f l e s  Law. Goot t l s  

p r o p o s e d  f i n d  i n g s ,  which were adop ted  by t h e  Dis t r ic t  C o u r t ,  

c o n c l u d e d  "Poker  A l l  Keno" was l a w f u l  unde r  t h e  Montana Card 

G a m e s  A c t .  Judgment  was e n t e r e d  a c c o r d i n g l y .  

On a p p e a l ,  t h e  S t a t e  c o n t e n d s  t h a t  "Poker  A l l  Keno" is 

g o v e r n e d  by t h e  Bingo and R a f f l e s  Law and n o t  by  t h e  Montana Card 

G a m e s  A c t ,  and f u r t h e r  a r g u e s  t h a t  t h e  game is i l l e g a l .  Goott 

now c o n t e n d s  h i s  game is l a w f u l  unde r  t h e  Bingo and R a f f l e s  A c t ,  

and a r g u e s  t h a t  t h e  S t a t e  s h o u l d  be b a r r e d  from a s s e r t i n g  t h e  

i l l e g a l i t y  o f  keno  f o r  t h e  f i r s t  t i m e  on a p p e a l .  A s  amici 

c u r i a e ,  t h e  Hofbrau  and t h e  Montana Coin  Machine O p e r a t o r s  

A s s o c i a t i o n  a g r e e  w i t h  G o o t t  , and t h e  Montana County A t t o r n e y s  

A s s o c i a t i o n  a r g u e s  f o r  a r e v i e w  l i m i t e d  to t h e  i s s u e  d e t e r m i n e d  

b y  t h e  D i s t r i c t  C o u r t  judgment .  

The Montana C o n s t i t u t i o n ,  Ar t i c l e  111, S e c t i o n  9 ,  p r o v i d e s  

t h a t  a l l  fo rms  o f  gambl ing  are p r o h i b i t e d  u n l e s s  a u t h o r i z e d  by 

t h e  l e g i s l a t u r e  or by  t h e  p e o p l e  t h r o u g h  i n i t i a t i v e  or  

r e f e r e n d u m .  I n  1974 t h e  l e g i s l a t u r e  p a s s e d  t h e  Montana Card 

G a m e s  A c t ,  s e c t i o n s  23-5-301 e t  s e q . ,  MCA, l e g a l i z i n g  c e r t a i n  

s p e c i f i e d  c a r d  games i n c l u d i n g  p o k e r .  W e  r e c e n t l y  r e j e c t e d  a 

c h a l l e n g e  to  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  Montana Card G a m e s  A c t  

i n  Pa lmer  v. S t a t e  of  Montana ( 1 9 8 1 ) ,  Mont . , 625  P.2d 550,  

38 S t .Rep .  447,  w h e r e i n  w e  n o t e d :  

"The [Card Games] A c t  e x p r e s s e s  t h e  l e g i s l a t i v e  
i n t e n t i o n  t h a t  o n l y  c e r t a i n  c a r d  games by which pa r -  
t i c i p a n t s  v i e  a g a i n s t  one  a n o t h e r ,  i n t e r  se ,  s h a l l  be 
a u t h o r i z e d  and t h a t  c a r d  games where  e a c h p l a y e r  v i e s  
a g a i n s t  t h e  house  are p r o h i b i t e d .  The o b v i o u s  
l e g i s l a t i v e  p u r p o s e  is t o  ban c a s i n o - t y p e  gambl ing  ." 
Pa lmer  v. S ta te ,  Mont. , 625  P.2d a t  551,  
38 S t .Rep .  a t  449. 

Whi l e  "Poker  A l l  Keno" p o s s e s s e s  some o f  t h e  i n d i c i a  of  

p o k e r ,  t h e  game is e s s e n t i a l l y  a  v a r i a t i o n  of  keno.  The t e c h -  

n i c a l  d e s c r i p t i o n  o f  t h e  game c o n f i r m s  t h a t  p a r t i c i p a n t s  d o  n o t  

compete  a g a i n s t  one  a n o t h e r  b u t  r a t h e r  e ach  p l a y e r  competes 



a g a i n s t  t h e  h o u s e ,  t h e  o p e r a t o r  o f  t h e  game. I t  is t h e r e f o r e  a 

c a s i n o - t y p e  or bank ing  game which t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  

t o  a u t h o r i z e  by t h e  Montana Card G a m e s  A c t .  P a l m e r ,  s u p r a .  The 

D i s t r i c t  C o u r t  e r r e d  i n  d e t e r m i n i n g  t h a t  "Poker  A l l  Keno" w a s  

l e g a l  unde r  t h e  Montana Card G a m e s  A c t .  

W e  d o  n o t  r e a c h  t h e  i s s u e  of w h e t h e r  "Poker  A l l  Kenon is 

l e g a l  unde r  t h e  Bingo and R a f f l e s  Law,  s e c t i o n s  23-5-401 e t  s e q . ,  

MCA. The D i s t r i c t  C o u r t  i n  a d o p t i n g  t h e  r e s p o n d e n t ' s  p roposed  

f i n d i n g s  and c o n c l u s i o n s  d i d  n o t  r u l e  on t h e  l e g a l i t y  o f  t h e  game 

u n d e r  t h e  Bingo and R a f f l e s  Law.  C o n s e q u e n t l y ,  t h a t  i s s u e  is n o t  

b e f o r e  t h i s  C o u r t  f o r  r ev i ew .  

A d d i t i o n a l l y  t h e  S t a t e  f o r  t h e  f i r s t  t i m e  on  a p p e a l  a r g u e s  

t h a t  keno  is i l l e g a l .  A s  t h e  l e g a l i t y  o f  keno  was n o t  a n  i s s u e  

b e f o r e  t h e  D i s t r i c t  C o u r t  i n  t h i s  case, w e  d e c l i n e  to r u l e  on 

t h i s  q u e s t i o n .  N o r t h e r n  P l a i n s  Resou rce  C o u n c i l  v.  Board of  

N a t u r a l  R e s o u r c e s  ( 1 9 7 9 ) ,  Mont . , 594 P.2d 297, 36  

S t .Rep .  666. 

The judgment o f  t h e  D i s t r i c t  C o u r t  is r e v e r s e d .  Judgment  

is  e n t e r e d  h o l d i n g  t h a t  "Poker  A l l  Keno" is n o t  l a w f u l  u n d e r  t h e  

Montana Card G a m e s  A c t ,  s e c t i o n s  23-5-301 e t  s e q . ,  MCA. 

C h i e f  J u s t i c e  



M r .  J u s t i c e  F rank  B. M o r r i s o n ,  Jr., c o n c u r r i n g :  

I c o n c u r  i n  t h e  h o l d i n g  t h a t  "Poke r  A l l  Keno" is n o t  

g o v e r n e d  by t h e  Card Games A c t ,  s e c t i o n  23-5-301, e t  s e q . ,  MCA. 

However, I would h o l d  t h a t  t h e  game is l a w f u l  unde r  t h e  Bingo and 

R a f f l e s  A c t ,  s e c t i o n s  23-5-401, e t  s e q . ,  MCA 

M r .  J u s t i c e  John  C. Sheehy c o n c u r r i n g :  

I c o n c u r  b e c a u s e  Pa lmer  v. S t a t e ,  s u p r a ,  is s tare  d e c i s i s .  


