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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

Wea the rwax  a p p e a l s  a  Y e l l o w s t o n e  C o u n t y  D i s t r i c t  

C o u r t  c o n v i c t i o n  f o r  d r i v i n g  under  t h e  i n f l u e n c e  o f  a l c o h o l  

p u r s u a n t  t o  a  C i t y  of B i l l i n g s  t r a f f i c  o r d i n a n c e .  

Douglas  Weatherwax was c i t e d  on A p r i l  29,  1980 ,  f o r  

d r i v i n g  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  i n  

v i o l a t i o n  o f  s e c t i o n  11 .40 .020  o f  t h e  T r a f f i c  Code o f  t h e  

C i t y  of  B i l l i n g s .  The o r d i n a n c e  p r o v i d e s :  

" I t  is un lawfu l  and p u n i s h a b l e  a s  p r o v i d e d  i n  
S e c t i o n  11 .40 .050  f o r  any p e r s o n  who is  under 
t h e  i n f l u e n c e  o f  a l c o h o l  t o  a  d e g r e e  which 
r e n d e r s  him i n c a p a b l e  of  s a f e l y  d r i v i n g  a  
m o t o r  v e h i c l e  t o  d r i v e  o r  b e  i n  a c t u a l  
p h y s i c a l  c o n t r o l  of  any motor v e h i c l e  w i t h i n  
t h i s  m u n i c i p a l i t y . "  (Emphas is  d e f e n d a n t ' s . )  

On May 27,  1980 ,  t r i a l  was h e l d  and d e f e n d a n t  was 

found t o  be i n  v i o l a t i o n  o f  t h e  o r d i n a n c e .  Appeal  was t h e n  

t a k e n  t o  t h e  D i s t r i c t  C o u r t ,  and t h e  m a t t e r  was s e t  f o r  

t r i a l  i n  September  1980 .  On J u l y  2  d e f e n d a n t  moved t o  

d i s m i s s  t h e  c o m p l a i n t  on t h e  g r o u n d s  t h a t  t h e  c i t y  o r d i n a n c e  

d i d  n o t  comply w i t h  s e c t i o n  6 1 - 8 - 4 0 1 ( 1 ) ( a ) ,  MCA, and was,  

t h e r e f o r e ,  i n v a l i d .  S e c t i o n  6 1 - 8 - 4 0 1 ( 1 ) ( a ) ,  MCA, s t a t e s :  

" I t  is u n l a w f u l  and p u n i s h a b l e  a s  p r o v i d e d  i n  
s e c t i o n  61-8-714(1)  f o r  any p e r s o n  who is  
under  t h e  i n f l u e n c e  o f :  

" ( a )  a l c o h o l  t o  d r i v e  o r  b e  i n  a c t u a l  
p h y s i c a l  c o n t r o l  o f  a  motor v e h i c l e  upon t h e  
highways o f  t h i s  s t a t e . "  (Emphas is  de fen -  
d a n t ' s .  ) 

The D i s t r i c t  C o u r t  d e n i e d  d e f e n d a n t ' s  mot ion  w i t h o u t  

o p i n i o n .  On S e p t e m b e r  1 0 ,  1 9 8 0 ,  t r i a l  was h e l d  a n d  

d e f e n d a n t  was found g u i l t y  of  d r i v i n g  w h i l e  under  t h e  

i n f l u e n c e  i n  v i o l a t i o n  o f  t h e  T r a f f i c  Code o f  t h e  C i t y  of  

B i l l i n g s .  Defendant  now a p p e a l s .  

The o n l y  q u e s t i o n  which t h i s  C o u r t  is  a sked  t o  



r e s o l v e  is whether  s e c t i o n  11 .40 .020  o f  t h e  B i l l i n g s  T r a f f i c  

Code c o n f l i c t s  w i t h  s t a t e  law s o  a s  t o  make t h e  o r d i n a n c e  

i n v a l i d  i n  e x c e e d i n g  t h e  m u n i c i p a l i t y ' s  j u r i s d i c t i o n .  

Over t h e  y e a r s  t h i s  C o u r t  h a s  deve loped  s e v e r a l  

fundamen ta l  p r i n c i p l e s  w i t h  r e g a r d  t o  t h e  i n t e r a c t i o n  o f  

s t a t e  s t a t u t e s  and c i t y  o r d i n a n c e s .  C l e a r l y ,  t h e  o r g a n i z e d  

m u n i c i p a l i t i e s  i n  t h i s  s t a t e  have  o n l y  s u c h  power a s  is  

g r a n t e d  them by t h e  l e g i s l a t u r e .  C i t y  o f  B i l l i n g s  v .  Hero ld  

( 1 9 5 6 ) ,  130 Mont. 1 3 8 ,  296 P.2d 263. Moreover ,  a s  between 

t h e  two s o v e r e i g n s ,  t h e  c i t y ' s  a u t h o r i t y  is  s u b o r d i n a t e  t o  

t h a t  of  t h e  s t a t e .  A m u n i c i p a l  o r d i n a n c e  must  be i n  harmony 

w i t h  t h e  law o f  t h e  s t a t e .  S t a t e  v .  Haswel l  ( 1 9 6 6 ) ,  147 

Mont. 492, 414 P.2d 652. 

The r e l a t i v e l y  nar row q u e s t i o n  b e f o r e  u s ,  t h e r e f o r e ,  

is  whether  t h e  p r o v i s i o n s  o f  s e c t i o n  6 1 - 8 - 4 0 1 ( 1 ) ( a ) ,  MCA, 

a r e  harmonious w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  11 .40 .020  o f  

t h e  T r a f f i c  Code o f  t h e  C i t y  o f  B i l l i n g s .  W e  f i n d  t h a t  t h e y  

a r e .  

The  l e g i s l a t u r e  h a s  s e e n  f i t  t o  g r a n t  c e r t a i n  

a u t h o r i t y  t o  l o c a l  gove rnmen t s ,  and o n l y  i f  t h e  C i t y  of  

B i l l i n g s  h a s  gone beyond t h a t  a u t h o r i t y  i n  e n a c t i n g  t h e  

o r d i n a n c e  w i l l  w e  i n v a l i d a t e  i t .  I n  d o i n g  s o  w e  mus t  be 

pe r suaded  t h a t  s t a t e  1a.w e i t h e r  e x p r e s s l y  o r  i m p l i e d l y  

p r o h i b i t s  such  an  o r d i n a n c e ,  a s  t h e  i n v a l i d a t i o n  of  l o c a l  

l aws  is n o t  t o  be u n d e r t a k e n  l i g h t l y  by t h i s  C o u r t .  S e e  

C i t y  of  Kodiak v .  J a c k s o n  ( A l a s k a  1 9 7 8 ) ,  584 P .2d  1130 ,  

1132-33. 

S e c t i o n  6 1 - 1 2 - 1 0 1 ( 1 2 ) ,  MCA,  empowers  a  c i t y  t o  

" [ r e g u l a t e ]  o r  [ p r o h i b i t ]  any p e r s o n  who is  under  t h e  

i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r  f rom d r i v i n g  o r  b e i n g  i n  



a c t u a l  p h y s i c a l  c o n t r o l  o f  a n y  v e h i c l e  w i t h i n  t h e  

i n c o r p o r a t e d  l i m i t s  of  any c i t y  o r  town."  

T h i s  C o u r t ' s  c o n s t t u t i o n a l  l i c e n s e  is  n o t  a p o e t i c  

one .  The l e g i s l a t u r e  h a s  e x p r e s s l y  g r a n t e d  t h e  C i t y  of  

B i l l i n g s  t h e  a u t h o r i t y  t o  a d o p t  s u c h  an o r d i n a n c e .  The f a c t  

t h a t  t h e  C i t y  used l a n g u a g e  t h a t  d i d  l e s s  t h a n  m i r r o r  t h e  

c o r r e s p o n d i n g  s t a t e  s t a t u t e  d o e s  n o t  a u t o m a t i c a l l y  make t h e  

o r d i n a n c e  a n  i n v a l i d  e x e r c i s e  o f  a u t h o r i t y .  A l t h o u g h  

d e f e n d a n t ' s  b e l i e f  t h a t  t h e  o r d i n a n c e  is  i n  c o n f l i c t  w i t h  

s e c t i o n  6 1 - 8 - 4 0 1 ( 1 ) ( a ) ,  MCA, may be f a c i a l l y  p e r s u a s i v e ,  

when t h a t  s e c t i o n  is r e a d  i n  p a r i  m a t e r i a  w i t h  s e c t i o n  

61 -12 -101(12) ,  MCA, t h e  c o n f l i c t  is  r e s o l v e d .  See  M i l l e r  v .  

M i l l e r  ( 1 9 8 0 ) ,  Mont. , 616 P.2d 313,  320,  37 

S t .Rep .  1523 ,  1529 .  The o r d i n a n c e  h a s  e v e r y  a p p e a r a n c e  of  

be ing  p r e c i s e l y  what t h e  l e g i s l a t u r e  c o n t e m p l a t e d ,  and t h i s  

C o u r t  w i l l  n o t  e x a l t  t h e  form of  one s t a t u t e  ove r  t h e  

s u b s t a n c e  of a n o t h e r  t o  i n v a l i d a t e  i t .  

Af f  i rmed.  

We c o n c u r :  i / 


