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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

Buckman a p p e a l s  C a s c a d e  C o u n t y  D i s t r i c t  C o u r t  

c o n v i c t i o n s  f o r  a g g r a v a t e d  k i d n a p p i n g  a n d  a g g r a v a t e d  

a s s a u l t  . 
During  t h e  e a r l y  morning h o u r s  o f  Oc tobe r  29 ,  1979 ,  

d e f e n d a n t  Buckman was o b s e r v e d  i n  t h e  p a r k i n g  a r e a  o f  t h e  

H e r i t a g e  I n n  i n  G r e a t  F a l l s ,  Montana. A Walker S e c u r i t y  

p a t r o l m a n  s t o p p e d  a n d  q u e s t i o n e d  d e f e n d a n t ,  w h e r e u p o n  

d e f e n d a n t  drew a  handgun o u t  of h i s  p o c k e t  and f i r e d  a  s h o t  

i n  t h e  d i r e c t i o n  o f  t h e  p a t r o l m a n .  

Dur ing  t h i s  i n c i d e n t  a  m i l k  t r u c k ,  d r i v e n  by L y l e  

Mahon, approached  t h e  s e c u r i t y  p a t r o l m a n ' s  c a r .  A s  Mahon 

g o t  o u t  of  t h e  t r u c k ,  he  e n c o u n t e r e d  Buckman. Defendan t  

f o r c e d  Mahon i n t o  t h e  s e c u r i t y  c a r  h o l d i n g  t h e  p i s t o l  t o  

Mahon ' s head .  

Soon  t h e r e a f t e r  a n o t h e r  W a l k e r  S e c u r i t y  o f f i c e r  

a p p e a r e d  on t h e  s c e n e ,  a s  d i d  s e v e r a l  G r e a t  F a l l s  p o l i c e  

o f f i c e r s .  De fendan t  Buckman o r d e r e d  Mahon t o  t e l l  t h e  

o f f i c e r s  n o t  t o  app roach  t h e  s e c u r i t y  c a r  o r  he would k i l l  

him. For twen ty  m i n u t e s ,  d e f e n d a n t  h e l d  Mahon c a . p t i v e  i n  

t h e  s e c u r i t y  c a r .  He t h e n  s u r r e n d e r e d  and was t a k e n  i n t o  

c u s t o d y .  

D e f e n d a n t  Buckman r a i s e s  t h r e e  i s s u e s  f o r  t h i s  

C o u r t ' s  rev iew:  

1. Was d e f e n d a n t  c o n v i c t e d  o f ,  and s e n t e n c e d  f o r ,  

two s e p a r a t e  o f f e n s e s  a r i s i n g  o u t  o f  a  s i n g l e  a c t  i n  

v i o l a t i o n  of  s e c t i o n  46-11-502, MCA? 

2. Did t h e  t r i a l  c o u r t  f a i l  t o  f o l l o w  t h e  s t a t u t o r y  

r e q u i r e m e n t s  of s e c t i o n  46-14-202, MCA? 

3 .  Did t h e  t r i a l  c o u r t  e r r  i n  r e f u s i n g  t o  i n s t r u c t  



t h e  j u r y  of t h e  d i s p o s i t i o n  of  a  d e f e n d a n t  who is a c q u i t t e d  

by r e a s o n  o f  m e n t a l  d i s e a s e  o r  d e f e c t ?  

S e c t i o n  46 -11 -502(1 ) ,  MCA, p r o v i d e s  t h a t  a  p e r s o n  may 

n o t  be c o n v i c t e d  o f  two o f f e n s e s  t h a t  a r e  p a r t  o f  t h e  same 

t r a n s a c t i o n  i f  one o f f e n s e  is i n c l u d e d  i n  t h e  o t h e r .  An 

" i n c l u d e d  o f f e n s e "  is d e f i n e d  a s  one which " i s  e s t a b l i s h e d  

by p roo f  of t h e  same o r  l e s s  t h a n  a l l  t h e  f a c t s  r e q u i r e d  t o  

e s t a b l i s h  t h e  commission o f  t h e  o f f e n s e  c h a r g e d . "  S e c t i o n  

4 6 - 1 1 - 5 0 1 ( 2 ) ( a ) ,  MCA. 

Buckman a r g u e s  t h a t  i n  t h e  p r e s e n t  c a s e  t h e  same f a c t  

used t o  e s t a b l i s h  t h e  a g g r a v a t e d  a s s a u l t  c h a r g e  is  a l s o  used 

t o  e s t a b l i s h  t h e  r e s t r a i n t  by u s e ,  o r  t h r e a t  t o  u s e ,  

p h y s i c a l  f o r c e  e l e m e n t  o f  a g g r a v a t e d  k i d n a p p i n g .  An 

a d d i t i o n a l  f a c t  i s  n e c e s s a r y  t o  p r o v e  t h e  a g g r a v a t e d  

k idnapp ing  c h a r g e - - t h a t  i s ,  t h e  p u r p o s e  t o  h o l d  t h e  v i c t i m  

a s  a  s h i e l d  o r  h o s t a g e .  T h e r e f o r e ,  he  c o n c l u d e s ,  t h e  

a g g r a v a t e d  a s s a u l t  c h a r g e  is  e s t a b l i s h e d  by t h e  same o r  l e s s  

t h a n  a l l  t h e  f a c t s  r e q u i r e d  t o  p r o v e  t h e  a g g r a v a t e d  

k idnapp ing  c h a r g e ,  and i t  must  be c o n s i d e r e d  an  i n c l u d e d  

o f f e n s e  a s  cha rged  i n  t h e  p r e s e n t  c a s e .  

The q u e s t i o n  o f  when an o f f e n s e  is i n c l u d e d  i n  

a n o t h e r  under t h e  t e r m s  of  a  s t a t u t o r y  p r o h i b i t i o n  a g a i n s t  

m u l t i p l e  c o n v i c t i o n s  o r  pun i shmen t s  f o r  t h e  same a c t  h a s  

been c o n s i d e r e d  and e v a l u a t e d  under  two b a s i c  t e s t s  c i t e d  by 

d e f e n d a n t ,  b u t  t h e  S t a t e  p r o p e r l y  t a k e s  i s s u e  w i t h  

d e f e n d a n t ' s  r e l i a n c e  on c a s e  law from A r i z o n a ,  Oregon,  

C a l i f o r n i a  and I l l i n o i s .  While  t h e s e  d e c i s i o n s  may be an 

a c c u r a t e  r e c i t a l  of t h e  law i n  t h o s e  j u r i s d i c t i o n s ,  under  

c u r r e n t  Montana s t a t u t e s  and c a s e  l aw ,  t h e  t r i a l  judge  d i d  

n o t  e r r  i n  imposing s e n t e n c e s  a g a i n s t  d e f e n d a n t  on b o t h  



c h a r g e s  of  which he was c o n v i c t e d .  

I n  S t a t e  v .  C l o s e  ( 1 9 8 1 ) ,  Mont . , 623 P.2d 

940,  38 S t .Rep .  1 7 7 ,  1 8 9 ,  we found t h a t  s e c t i o n  46-11-502, 

MCA, is m e r e l y  a  c o d i f i c a t i o n  o f  t h e  s t a n d a r d  e n u n c i a t e d  i n  

B lockburge r  v .  U n i t e d  S t a t e s  ( 1 9 3 2 ) ,  284 U.S. 299, 52 S . C t .  

1 8 0 ,  76 L.Ed. 306. S e e  a l s o  S t a t e  v .  Coleman ( 1 9 7 9 ) ,  

Mont. , 605 P.2d 1000,  1009-1010, 36 S t .Rep .  1134 .  I n  

B l o c k b u r g e r ,  t h e  C o u r t  r u l e d :  

"The a p p l i c a b l e  r u l e  is  t h a t  where t h e  same 
a c t  o r  t r a n s a c t i o n  c o n s t i t u t e s  a  v i o l a t i o n  of  
two d i s t i n c t  s t a t u t o r y  p r o v i s i o n s ,  t h e  t e s t  
t o  be a p p l i e d  t o  d e t e r m i n e  whether  t h e r e  a r e  
two o f f e n s e s  o r  o n l y  o n e ,  is  whe the r  e a c h  
p r o v i s i o n  r e q u i r e s  p r o o f  o f  a  f a c t  which t h e  
o t h e r  d o e s  n o t . "  284 U.S. a t  304. (Emphas is  
added .  ) 

The a p p l i c a t i o n  of  t h e  B lockburge r  a n a l y s i s  t o  t h e  

s t a t u t e s  i n  q u e s t i o n  h e r e  make it c l e a r  t h a t  d e f e n d a n t  c o u l d  

p r o p e r l y  b e  c o n v i c t e d  a n d  s e n t e n c e d  f o r  b o t h  o f f e n s e s  

c h a r g e d .  A s  d e f i n e d  i n  s e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( c ) ,  MCA, a  

c o n v i c t i o n  f o r  a g g r a v a t e d  a s s a u l t  r e q u i r e s  p r o o f  t h a t  a  

p e r s o n  (1) p u r p o s e l y  o r  knowingly ( 2 )  c a u s e d  r e a s o n a b l e  

a p p r e h e n s i o n  of s e r i o u s  b o d i l y  i n j u r y  i n  a n o t h e r  ( 3 )  by u s e  

o f  a  weapon. A s  a p p l i c a b l e  i n  t h i s  c a s e ,  a g g r a v a t e d  

k i d n a p p i n g  r e q u i r e s  p r o o f  t h a t  t h e  p e r s o n  c h a r g e d  (1)  

knowingly o r  p u r p o s e l y  and w i t h o u t  l a w f u l  a u t h o r i t y  ( 2 )  

r e s t r a i n e d  a n o t h e r  p e r s o n  (3.) by u s i n g  o r  t h r e a t e n i n g  t o  u s e  

p h y s i c a l  f o r c e  ( 4 )  w i t h  t h e  p u r p o s e  o f  h o l d i n g  t h e  v i c t i m  a s  

a  s h i e l d  o r  h o s t a g e .  S e c t i o n  4 5 - 5 - 3 0 3 ( 1 ) ( a ) ,  MCA. 

Under t h e s e  s t a t u t e s  t h e  c h a r g e  o f  a g g r a v a t e d  a s s a u l t  

may be proved w i t h o u t  a  showing o f  r e s t r a i n t  o r  t h e  i n t e n t  

t o  h o l d  a n o t h e r  a s  a  h o s t a g e  o r  s h i e l d .  S i m i l a r l y ,  t h e  

o f f e n s e  o f  a g g r a v a t e d  k i d n a p p i n g  d o e s  n o t  e n t a i l  t h e  

v i c t i m ' s  a p p r e h e n s i o n  o f  s e r i o u s  b o d i l y  i n j u r y  o r  u s e  o f  a  



weapon by t h e  a c c u s e d .  Thus,  e a c h  c h a r g e  r e q u i r e s  p roo f  o f  

f a c t s  which t h e  o t h e r  d o e s  n o t ;  t h e r e f o r e ,  n e i t h e r  o f f e n s e  

merges  w i t h  o r  is i n c l u d e d  i n  t h e  o t h e r  under  B lockburge r  

and s e c t i o n  46-11-502, MCA. 

Buckman a l s o  m a i n t a i n s  t h a t  s e c t i o n  46 -11 -502(4 ) ,  

MCA, p r o h i b i t s  c o n v i c t i o n  o f  b o t h  o f f e n s e s  i n  t h e  p r e s e n t  

c a s e .  I t  p r o v i d e s  t h a t  when more t h a n  one o f f e n s e  is 

e s t a b l i s h e d  by t h e  same t r a n s a c t i o n ,  a  p e r s o n  may n o t  be 

c o n v i c t e d  of  more t h a n  one o f f e n s e  i f  " t h e  o f f e n s e s  d i f f e r  

o n l y  i n  t h a t  one is  d e f i n e d  t o  p r o h i b i t  a  d e s i g n a t e d  k ind  o f  

conduc t  g e n e r a l l y  and t h e  o t h e r  t o  p r o h i b i t  a  s p e c i f i c  

i n s t a n c e  o f  such  c o n d u c t .  " Buckman a r g u e s  t h a t  a g g r a v a t e d  

a s s a u l t  p r o h i b i t s  t h e  u s e  o f  f o r c e  g e n e r a l l y  and a g g r a v a t e d  

k idnapp ing  is d e f i n e d  t o  p r o h i b i t  t h e  u s e  of  s u c h  f o r c e  

s p e c i f i c a l l y  t o  r e s t r a i n  a  p e r s o n  f o r  p u r p o s e s  of  a  h o s t a g e  

o r  s h i e l d .  H i s  c o n c l u s i o n  is  t h a t  s i n c e  t h e  a s s a u l t  c h a r g e  

p r o h i b i t s  a  g e n e r a l  b e h a v i o r  and t h e  k i d n a p p i n g  c h a r g e  

p r o h i b i t s  t h e  same b e h a v i o r  s p e c i f i c a l l y ,  o n l y  one c h a r g e  

can  be s u s t a i n e d .  We d i s a g r e e .  

The conduc t  p r o h i b i t e d  by t h e  a g g r a v a t e d  a s s a u l t  

s e c t i o n  p e r t i n e n t  t o  t h i s  c a s e  is  c a u s i n g  a  r e a s o n a b l e  

a p p r e h e n s i o n  of s e r i o u s  b o d i l y  i n j u r y  i n  a n o t h e r  by u s e  o f  a  

weapon .  S e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( c ) ,  MCA. The c o n d u c t  

p r o h i b i t e d  by t h e  a g g r a v a t e d  k i d n a p p i n g  s t a t u t e  i s  

r e s t r a i n i n g  a n o t h e r  by u s i n g  o r  t h r e a t e n i n g  t o  u s e  f o r c e  of  

a n y  k i n d .  S e c t i o n  4 5 - 5 - 3 0 3 ( 1 ) ( a ) ,  MCA. A g g r a v a t e d  

k idnapp ing  i s ,  t h e r e f o r e ,  n o t  m e r e l y  a  more s p e c i f i c  form of  

a g g r a v a t e d  a s s a u l t ,  b u t  an e n t i r e l y  s e p a r a t e  c r i m e ,  w i t h  i t s  

own s p e c i f i c  e l e m e n t s  d i f f e r i n g  s u b s t a n t i a l l y  from t h o s e  i n  

t h e  a g g r a v a t e d  a s s a u l t  s t a t u t e .  



Buckman n e x t  a r g u e s  t h a t  t h e  l anguage  of s e c t i o n  4 6 -  

14-202, MCA, manda te s  e i t h e r  t h e  a p p o i n t m e n t  o f  a  s p e c i f i c  

p s y c h i a t r i s t  o r  t h e  r e q u e s t  t o  have one  d e s i g n a t e d  by Warm 

S p r i n g s  S t a t e  H o s p i t a l  whenever t h e r e  is  r e a s o n  t o  d o u b t  a  

d e f e n d a n t ' s  f i t n e s s  t o  p roceed  o r  r e a s o n  t o  b e l i e v e  t h a t  

m e n t a l  d i s e a s e  o r  d e f e c t  o f  a  d e f e n d a n t  w i l l  o t h e r w i s e  

become an i s s u e  i n  t h e  c a s e .  

S e c t i o n  46-14-202, MCA, p r o v i d e s :  

"When t h e r e  i s  r e a s o n  t o  d o u b t  t h e  
d e f e n d a n t ' s  f i t n e s s  t o  p roceed  o r  r e a s o n  t o  
b e l i e v e  t h a t  m e n t a l  d i s e a s e  o r  d e f e c t  of  t h e  
d e f e n d a n t  w i l l  o t h e r w i s e  become an  i s s u e  i n  
t h e  c a u s e ,  t h e  c o u r t  s h a l l  a p p o i n t  a t  l e a s t  
one q u a l i f i e d  p s y c h i a t r i s t  o r  s h a l l  r e q u e s t  
t h e  s u p e r i n t e n d e n t  o f  Warm S p r i n g s  s t a t e  
h o s p i t a l  t o  d e s i g n a t e  a t  l e a s t  one  q u a l i f i e d  
p s y c h i a t r i s t ,  which d e s i g n a t i o n  may be o r  
i n c l u d e  h i m s e l f ,  t o  examine and r e p o r t  upon 
t h e  men ta l  c o n d i t i o n  o f  t h e  d e f e n d a n t . "  

I n  t h e  p r e s e n t  c a s e  d e f e n d a n t  f i l e d  a  n o t i c e  of  

i n t e n t  t o  r e l y  on t h e  d e f e n s e  of  m e n t a l  d i s e a s e  o r  d e f e c t  t o  

p rove  t h a t  he d i d  n o t  have a  p a r t i c u l a r  s t a t e  o f  mind which 

is an e s s e n t i a l  e l e m e n t  of  t h e  o f f e n s e s  c h a r g e d .  He a l s o  

p r e s e n t e d  t h e  t e s t i m o n y  o f  C h a r l e s  J o n e s ,  C l i n i c a l  

P s y c h o l o g i s t  w i t h  t h e  Nor th  C e n t r a l  Montana Community Menta l  

H e a l t h  C e n t e r .  J o n e s  s t a t e d  t h a t  h i s  m e e t i n g s  w i t h  Buckman 

r e v e a l e d  v a r i o u s  symptoms which gave  him r e a s o n  t o  b e l i e v e  

Buckman was s u f f e r i n g  from a  m e n t a l  i l l n e s s .  

De fendan t  a s s e r t s  t h a t  t h i s  t e s t i m o n y  and t h e  n o t i c e  

gave  t h e  c o u r t  r e a s o n  t o  b e l i e v e  t h a t  m e n t a l  d i s e a s e  o r  

d e f e c t  would be an i s s u e  i n  t h e  c a s e .  I n  Buckman's v iew t h e  

c o u r t  had o n l y  two o p t i o n s  under  t h e  mandatory  l a n g u a g e  o f  

s e c t i o n  46-14-202 ,  MCA,  n e i t h e r  o f  w h i c h  w e r e  c h o s e n .  

T h e r e f o r e ,  d e f e n d a n t  c o n c l u d e s ,  t h e  c o u r t  e r r e d  i n  i ts  

d e n i a l  o f  h i s  m o t i o n  f o r  e x a m i n a t i o n  p u r s u a n t  t o  t h e  



requirements of section 46-14-202, MCA. 

As a preliminary matter we note that section 46-14- 

202(2), MCA, goes on to provide that the court may order a 

defendant to be committed to a hospital or "other suitable 

facility" for psychological examination. This Court is not 

persuaded that the District Court failed to fulfill any 

judicial function or directive in sending Buckman to the 

state prison for examination. Buckman presents no evidence 

that the prison facility is unsuitable for such a purpose. 

We find the argument that the court's order was 

deficient because it failed to name a particular 

psychiatrist an exaltation of form over substance. There is 

no question that defendant was examined by a qualified 

psychiatrist, who, along with a psychologist, filed a 

detailed report of defendant's mental condition. 

This issue closely resembles that posed in State v. 

Kyle (1980), Mont. , P.2d , 37 St.Rep. 

1447, in which the defendant attacked the legitimacy of a 

report from Warm Springs on the ground that the order of the 

court appointed the superintendent to examine him, but some 

of the tests were actually conducted by others on the staff. 

This Court rejected the defendant's technical attack on the 

report. 37 St.Rep. at 1449-1450. 

We find Kyle persuasive here. The spirit of the 

statute is to have a qualified professional examine a 

defendant for the purposes of evaluation. Where that spirit 

is substantially fulfilled, as here, we can find no 

substantial interference with a defendant's rights and, 

thus, no reversible error. Section 46-20-701, MCA. See 

also State v. Olsen (1980), Mont. , 614 P.2d 1061, 



F u r t h e r ,  w e  t a k e  n o t e  of  t h e  f a c t  t h a t ,  a t  t h e  t i m e  

t h e  mot ion  r e g a r d i n g  m e n t a l  e x a m i n a t i o n  was d e n i e d ,  t h e  

D i s t r i c t  C o u r t  had r e c e i v e d  t h e  r e p o r t  o f  a  q u a l i f i e d  

p s y c h i a t r i s t  and p s y c h o l o g i s t  i n d i c a t i n g  t h a t  d e f e n d a n t  was 

n o t  s u f f e r i n g  from a  men ta l  d i s e a s e  o r  d e f e c t  a t  t h e  t i m e  

t h e  c r i m e s  were commit ted .  A t  t h a t  p o i n t  t h e  judge  had no 

" r e a s o n  t o  d o u b t "  d e f e n d a n t ' s  competence o r  s a n i t y .  To 

r a i s e  such  a  d o u b t ,  d e f e n d a n t  p r e s e n t e d  t h e  t e s t i m o n y  o f  a  

p s y c h o l o g i s t  who s t a t e d  t h a t  he  d i d  n o t  a g r e e  w i t h  some o f  

t h e  l a n g u a g e  i n  t h e  r e p o r t  b u t  who a l s o  a d m i t t e d  t h a t  he  had 

n o t  p e r s o n a l l y  examined d e f e n d a n t .  Based on t h e  o r d e r  t h a t  

f o l l o w e d ,  i t  i s  c l e a r  t h a t  t h e  j u d g e ,  who had  t h e  

o p p o r t u n i t y  t o  r ev i ew t h e  r e p o r t  and p e r s o n a l l y  l i s t e n  t o  

t h e  w i t n e s s ,  d i d  n o t  a c c e p t  t h i s  t e s t i m o n y  a s  c a l l i n g  t h e  

o r i g i n a l  r e p o r t  i n t o  q u e s t i o n .  

D e f e n d a n t ' s  f i n a l  i s s u e  a t t a c k s  t h e  D i s t r i c t  C o u r t ' s  

r e f u s a l  of  a  p roposed  j u r y  i n s t r u c t i o n  which r ead :  

"When a  d e f e n d a n t  is a c q u i t t e d  on t h e  ground 
t h a t  due  t o  a  m e n t a l  d i s e a s e  o r  d e f e c t  he  
c o u l d  n o t  have a  p a r t i c u l a r  s t a t e  o f  mind 
t h a t  is an e s s e n t i a l  e l e m e n t  o f  t h e  o f f e n s e  
c h a r g e d ,  t h e  c o u r t  s h a l l  o r d e r  him commit ted 
t o  t h e  c u s t o d y  o f  t h e  s u p e r i n t e n d e n t  o f  Warm 
S p r i n g s  s t a t e  h o s p i t a l  t o  be  p l a c e d  i n  an 
a p p r o p r i a t e  i n s t i t u t i o n  f o r  c u s t o d y ,  c a r e ,  
and t r e a t m e n t . "  ( S e e  s e c t i o n  46-14-301, 
MCA) . 
The S t a t e  o b j e c t e d  t o  t h i s  i n s t r u c t i o n ,  r e l y i n g  on 

S t a t e  v .  French  ( 1 9 7 5 ) ,  166 Mont. 196 ,  531 P.2d 3 7 3 .  The 

o b j e c t i o n  was s u s t a i n e d ,  and t h e  i n s t r u c t i o n  r e f u s e d .  

T h i s  C o u r t ,  i n  F r e n c h ,  d e t e r m i n e d  t h a t  i t  was n o t  

e r r o r  f o r  t h e  t r i a l  c o u r t  t o  r e f u s e  t o  i n s t r u c t  t h e  j u r y  

t h a t  a  p e r s o n  a c q u i t t e d  by r e a s o n  o f  m e n t a l  d i s e a s e  o r  

d e f e c t  s h a l l  be commit ted t o  t h e  S t a t e  H o s p i t a l  a t  Warm 



S p r i n g s .  The C o u r t ' s  r a t i o n a l e  was s t a t e d  a s  f o l l o w s :  

"The j u r y ' s  f u n c t i o n  is t o  d e t e r m i n e  t h e  
f a c t s  r e l e v a n t  t o  g u i l t  o r  i nnocence .  I t  
s h o u l d  n o t  c o n c e r n  i t s e l f  w i t h  a l t e r n a t i v e s  
a v a i l a b l e  t o  t h e  c o u r t  f o l l o w i n g  t h e  
v e r d i c t . "  166 Mont. a t  205. 

Buckman b e g i n s  h i s  a rgument  by p o i n t i n g  o u t  t h a t  

F rench  was d e c i d e d  i n  1975 b e f o r e  t h e  c h a n g e s  i n  t h e  m e n t a l  

competency c h a p t e r  o f  t h e  Montana C r i m i n a l  P r o c e d u r e  Code, 

e n a c t e d  i n  1979.  Under t h e  o l d  l a w ,  t h e  d e t e r m i n a t i o n  of  

c r i m i n a l  r e s p o n s i b i l i t y  c o u l d  be made i n  e i t h e r  o f  two ways.  

S e c t i o n  46-14-211 ,  MCA,  p r o v i d e d  f o r  a  summary- type  

d e t e r m i n a t i o n  i n  which t h e  c o u r t  c o u l d  e n t e r  a judgment o f  

a c q u i t t a l  on  t h e  g r o u n d  o f  m e n t a l  d i s e a s e  o r  d e f e c t  

e x c l u d i n g  r e s p o n s i b i l i t y  w i t h o u t  h o l d i n g  a  t r i a l .  The 

second method was t o  have t h e  i s s u e  o f  m e n t a l  d i s e a s e  o r  

d e f e c t  d e c i d e d  a t  t r i a l  a l o n g  w i t h  t h e  g e n e r a l  i s s u e s  o f  t h e  

c a s e .  

The  1979  l a w  r e p e a l e d  t h e  summary d e t e r m i n a t i o n  

p r o v i d e d  i n  s e c t i o n  46-14-211, MCA. The i s s u e  mus t  now be 

d e c i d e d  a t  t r i a l  i n  e v e r y  c a s e .  T h e r e f o r e ,  t h e  j u r y ' s  r o l e  

i n  d e t e r m i n a t i o n  o f  t h i s  i s s u e  is  g r e a t l y  i n c r e a s e d .  

For t h a t  r e a s o n ,  Buckman a s s e r t s  t h a t  t h e  r u l e  o f  

L y l e s  v .  Un i t ed  S t a t e s  ( D . C .  C i r .  1 9 5 7 ) ,  254 F.2d 725,  which 

was r e j e c t e d  i n  F r e n c h ,  s h o u l d  be r ev i ewed .  I n  L y l e s ,  t h e  

c o u r t  b e l i e v e d  t h a t  t h e  j u r y  h a s  a  r i g h t  t o  know, a s  p a r t  

and p a r c e l  of t h e i r  f a c t - f i n d i n g  r o l e ,  t h e  meaning o f  a n  

a c q u i t t a l  v e r d i c t  based  on an  i n s a n i t y  d e f e n s e .  S e e  a l s o  11 

A.L.R.3d 737. 

Buckman f u r t h e r  a r g u e s  t h a t  t h e  f a i l u r e  t o  i n s t r u c t  

a s  t o  t h e  consequences  of  t h e  n o t  g u i l t y  by r e a s o n  o f  m e n t a l  

d i s e a s e  o r  d e f e c t  v e r d i c t  was p a r t i c u l a r y  p r e j u d i c i a l  i n  t h e  



p r e s e n t  c a s e .  I n  t h e  p r o s e c u t i n g  a t t o r n e y ' s  c l o s i n g  

a rgument ,  he  t o l d  t h e  j u r y :  

" I  s u g g e s t  t h a t  you must a l s o  be  a b l e  t o  l i v e  
w i t h  t h e  a c q u i t t a l  ba sed  upon what you know 
t h i s  man d i d ,  i f  you a c q u i t  him and t u r n  him 
l o o s e ,  you must  a l s o  be a b l e  t o  l i v e  w i t h  
t h a t . "  (Emphas is  d e f e n d a n t ' s . )  

De fendan t  a r g u e s  t h a t  t h i s  s t a t e m e n t  compounds t h e  

j u r y ' s  m i s u n d e r s t a n d i n g  of  t h e  n o t  g u i l t y  by r e a s o n  o f  

m e n t a l  d i s e a s e  o r  d e f e c t  v e r d i c t  a n d  t h a t  t h i s  

m i s u n d e r s t a n d i n g  can  o n l y  be  p r e v e n t e d  by i n s t r u c t i o n  a s  t o  

t h e  s t a t u t o r y  p r o v i s i o n  f o r  commitment f o l l o w i n g  s u c h  a  

v e r d i c t .  

We do n o t  b e l i e v e  t h a t  t h e  L y l e s  r u l e  is c o n s i s t e n t  

w i t h  Montana law o r  made c o n s i s t e n t  by v i r t u e  o f  t h e  1979 

amendments t o  t h e  m e n t a l  competency law.  Nor do w e  f i n d  

t h a t  t h e  S t a t e ' s  comments i n  t h i s  c a s e  make i t  s p e c i a l l y  

s u s c e p t i b l e  t o  a  L y l e s  a n a l y s i s .  

W e  have c o n s i s t e n t l y  h e l d  t h a t  t h e  f u n c t i o n  o f  t h e  

j u r y  i n  t h i s  S t a t e  is t o  d e t e r m i n e  t h e  f a c t s  r e l e v a n t  t o  

g u i l t  o r  i nnocence .  S t a t e  v .  F r e n c h ,  s u p r a .  Accord ,  S t a t e  

v .  C a r y l  ( 1 9 7 5 ) ,  168 Mont. 414, 426, 543 P.2d 389,  396. 

W e  r e a f f i r m  t h a t  t h e  j u r y ' s  p u r p o s e  and d u t y  go  no 

f u r t h e r  and shou ld  n o t  be i n v o l v e d  w i t h  t h e  consequences  o f  

t h e  v e r d i c t  t h e y  a r e  c h a r g e d  t o  r e n d e r .  A l though ,  a c c o r d i n g  

t o  d e f e n d a n t ,  t h e r e  is no l o n g e r  a  p r o v i s i o n  a l l o w i n g  t h e  

judge  t o  d e t e r m i n e  t h e  e x i s t e n c e  o f  a  m e n t a l  d i s e a s e  o r  

d e f e c t  w i t h o u t  a  t r i a l ,  t h e  s t a t u t o r y  c h a n g e s  have i n c r e a s e d  

t h e  j u r y ' s  r o l e  on t h i s  i s s u e .  T h i s  c o n t e n t i o n  o v e r l o o k s  

t h e  f a c t  t h a t  b o t h  F rench  and C a r y l  i n v o l v e d  j u r y  t r i a l s ,  

n o t  summary d i s p o s i t i o n s  by t h e  p r e s i d i n g  judge .  T h e r e f o r e ,  

t h e  e x i s t e n c e  of  t h e  c i t e d  a l t e r a t i o n s  i n  t h e  s t a t u t e s  h a s  



no e f f e c t  whatsoever  on t h e  e a r l i e r  h o l d i n g s  of t h i s  C o u r t  

on t h e  p r o p r i e t y  o f  t h e  o f f e r e d  i n s t r u c t i o n .  

Our r ev i ew of  t h e  r e c o r d  r e v e a l s  t h a t  d u r i n g  t h e  

d e f e n s e  summation, d e f e n d a n t ' s  l awyer  s t r e s s e d  t o  t h e  j u r y  

t h e  t h e o r y  t h a t  d e f e n d a n t  was s u f f e r i n g  from a  m e n t a l  

d i s e a s e  o r  d e f e c t  and t h a t  he  s h o u l d  t h e r e f o r e  be g i v e n  an 

o p p o r t u n i t y  f o r  t r e a t m e n t ,  r a t h e r  t h a n  b e i n g  c o n v i c t e d .  She 

a l s o  p o i n t e d  o u t  s p e c i f i c a l l y  t o  t h e  j u r y  t h a t  t h e y  would 

have t o  l i v e  w i t h  a c o n v i c t i o n .  

T h u s ,  t a k e n  i n  c o n t e x t ,  i t  i s  c l e a r  t h a t  t h e  

p r o s e c u t o r ' s  remark was n o t h i n g  more t h a n  a  l e g i t i m a t e  

r e s p o n s e  t o  t h e  e a r l i e r  e x h o r t a t i o n s  o f  d e f e n s e  c o u n s e l .  I n  

l i g h t  of  t h a t  f a c t ,  any e r r o r  c a u s e d  by t h e  S t a t e ' s  comment 

is made h a r m l e s s  when t h e  r e c o r d  is c o n s i d e r e d  i n  i t s  

e n t i r e t y .  

A f f i r m e d .  

We concur :  \ I 
%&d'* k-& 

C e f  J u s t i c e  

J u s t i c e s  



M r .  J u s t i c e  Frank B. Morrison,  Jr. ,  concurr ing:  

I concur i n  t h e  r e s u l t  reached by t h e  m a j o r i t y .  How- 

eve r ,  I t a k e  except ion  t o  t h a t  language i n  t h e  m a j o r i t y  

op in ion  which g i v e s  s a n c t i o n  t o  t h e  p rosecu t ing  a t t o r n e y ' s  

c l o s i n g  argument. 

A s  po in ted  o u t  i n  t h e  m a j o r i t y  op in ion ,  t h e  p rosecu to r  

t o l d  t h e  jury:  

"I sugges t  t h a t  you must a l s o  be a b l e  t o  l i v e  w i th  
a c q u i t t a l  based upon what you know t h i s  man d i d ,  
i f  you a c q u i t  him and t u r n  him l o o s e ,  you must a l s o  
be a b l e  t o  l i v e  w i th  t h a t . "  

This  s t a t emen t  was made i n  response t o  a  de fense  argu-  

ment t h a t  t h e  defendant  should be g iven  an oppor tun i ty  f o r  

t rea tment .  The m a j o r i t y  f i n d s  t h e  p r o s e c u t o r ' s  s t a t emen t  t o  

be a  l e g i t i m a t e  response  t o  t h e  de fense  argument. 

I f  t h e  p r o s e c u t o r ' s  s t a t emen t  was made i n  response  t o  a 

defense  argument r ega rd ing  t h e  consequences of  a c q u i t t a l  

based upon mental d i s e a s e  o r  d e f e c t ,  t hen  t h e  p r o s e c u t o r ' s  

argument was improper. Although t h e  de fense  went o u t s i d e  t h e  

r eco rd ,  t h e  defense  a c c u r a t e l y  informed t h e  ju ry  about  t h e  

consequence of a  mental  d i s e a s e  a c q u i t t a l .  I f  t h e  p rosecu to r  

was responding t o  such an argument, t h e  p rosecu to r  f a l s e l y  

informed t h e  ju ry  t h a t  such an a c q u i t t a l  would r e s u l t  i n  t h e  

defendant  being tu rned  loose .  Though bo th  comments went ou t -  

s i d e  t h e  r eco rd ,  t h e  defense  s t a t emen t  was t r u e  whi le  t h e  

p r o s e c u t o r ' s  was f a l s e .  

I r e a l i z e  t h a t  t h e  s t a t emen t  made by t h e  p rosecu t ing  

a t t o r n e y  can be j u s t i f i e d  on t h e  b a s i s  t h a t  an  o u t r i g h t  

a c q u i t t a l  of t h e  defendant  would have t h e  e f f e c t  of f r e e i n g  

t h e  defendant .  Never the less ,  t h e  s t a t emen t  i s  mis lead ing ,  

and when made i n  response  t o  t h e  de fense  argument r ega rd ing  

mental  d i s e a s e  o r  d e f e c t ,  would tend t o  c r e a t e  a  f a l s e  impres- 

s i o n  i n  t h e  minds of t h e  j u ro r s .  



A p rosecu t ing  a t t o r n e y  has a  f a r  d i f f e r e n t  e t h i c a l  

r o l e  than  an a t t o r n e y  p rosecu t ing  a  c i v i l  a c t i o n .  The prose-  

c u t i n g  a t t o r n e y  r e p r e s e n t s  t he  people  and should always s t r i v e  

t o  p r e s e n t  t h e  c a s e  o b j e c t i v e l y .  The p r o s e c u t o r ' s  c l o s i n g  

argument i n  t h i s  c a s e  i s  improper when viewed i n  c o n t e x t  of 

t h e  o b l i g a t i o n  owed. 

Defense counsel  d i d  n o t  move f o r  a  m i s t r i a l  and on ly  

a rgues  err i n  t h e  t r i a l  c o u r t  f a i l i n g  t o  i n s t r u c t  t h e  ju ry  on 

t h e  consequences of an  a c q u i t t a l  based upon mental  d i s e a s e  o r  

d e f e c t .  Under t h e s e  c i rcumstances ,  I concur w i th  t h e  a f f i rm-  

i n g  v e r d i c t .  However, I do hereby i n t e n d  t o  exp res s  s t r o n g  

sen t iment  a g a i n s t  improper ju ry  argument and, i f  t h e  proper  

r eco rd  i s  made, w i l l  tend t o  view p r e j u d i c i a l  arguments a s  

r e v e r s i b l e  e r r o r .  

I concur wi th  M r .  J u s t i c e  Morrison. 


