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M r .  J u s t i c e  Fred J .  Weber d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

D e f e n d a n t  Donald Earl  Wi lson  a p p e a l s  f rom h i s  c o n v i c t i o n  

b y  a j u r y  on t h e  c h a r g e s  of  f e l o n y  b u r g l a r y  and misdemeanor  

f o r g e r y ,  r e n d e r e d  a f t e r  t r i a l  i n  t h e  D i s t r i c t  C o u r t  of  t h e  F o u r t h  

J u d i c i a l  D i s t r i c t  , M i s s o u l a  County,  t h e  Honorab l e  J o h n  S. Henson,  

p r e s i d i n g .  The d e f e n d a n t  was s e n t e n c e d  to s e r v e  e i g h t  y e a r s  a t  

h a r d  l a b o r  i n  t h e  S t a t e  P r i s o n  on t h e  f e l o n y  b u r g l a r y  c h a r g e  and 

s i x  months  i n  t h e  M i s s o u l a  County j a i l  on  t h e  misdemeanor  f o r g e r y  

c h a r g e ,  t h e  s e n t e n c e s  t o  r u n  c o n c u r r e n t l y .  

Both  p a r t i e s  recommend t h a t  t h e  misdemeanor  c o n v i c t i o n  be 

r e v e r s e d ,  b a s e d  on t h i s  C o u r t ' s  d e c i s i o n  i n  S t a t e  ex re1 . 
Rasmussen v. Dis t r ic t  C o u r t  ( 1 9 8 0 ) ,  Mont . , 615  P.2d 231,  

37  S t .Rep .  1498.  T h a t  case h e l d  t h a t  d i s t r i c t  c o u r t s  d o  n o t  have 

j u r i s d i c t i o n  o v e r  misdemeanor  c h a r g e s  o t h e r w i s e  p r o v i d e d  f o r ,  

c i t i n g  s e c t i o n  3-5-302 (1) ( d )  , MCA; j u r i s d i c t i o n  o v e r  misdemeanors  

p u n i s h a b l e  by a f i n e  n o t  e x c e e d i n g  $500 a n d / o r  impr i sonmen t  n o t  

e x c e e d i n g  s i x  months  was found to be g i v e n  to j u s t i c e  c o u r t s  

u n d e r  s e c t i o n  3-10-303(1) ,  MCA. Rasmussen,  615  P.2d 231,  232,  37 

S t .Rep .  1499 ;  S t a t e  v. Campbel l  ( 1 9 8 1 ) ,  Mont . , 622  P.2d 

200,  202, 38 S t .Rep .  1 9 ,  21-22. Misdemeanor f o r g e r y  is  p u n i s h a b l e  

w i t h i n  t h e  a b o v e - s t a t e d  l i m i t s .  S e c t i o n  45-6-325 ( 4 ) ,  MCA. 

T h e r e f o r e ,  t h e  D i s t r i c t  C o u r t  d i d  n o t  have  j u r i s d i c t i o n  to t r y  

t h e  c h a r g e .  D e f e n d a n t 1  s misdemeanor  f o r g e r y  c o n v i c t i o n  mus t  be 

r e v e r s e d ,  h i s  s e n t e n c e  v a c a t e d ,  and t h e  c h a r g e  d i s m i s s e d .  

D e f e n d a n t  p r e s e n t s  t h e  f o l l o w i n g  i s s u e s  c o n c e r n i n g  t h e  

b u r g l a r y  c o n v i c t i o n :  

1. Whether  t h e  t r i a l  c o u r t  e r r e d  i n  deny ing  d e f e n d a n t ' s  

m o t i o n  i n  l i m i n e  and a l l o w i n g  t h e  p r o s e c u t i o n  to i n q u i r e  i n t o  t h e  

d e f e n d a n t ' s  e x e r c i s e  o f  h i s  Miranda r i g h t s  to r ema in  s i l e n t ?  

2.  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  r e f u s i n g  to g r a n t  

d e f e n d a n t ' s  mo t ion  f o r  a m i s t r i a l  a f t e r  t h e  p r o s e c u t i o n  had 

v i o l a t e d  a n  o r d e r  i n  l i m i n e  p r o h i b i t i n g  t h e  p r o s e c u t i o n  from 

i n q u i r i n g  i n t o  or  s o l i c i t i n g  any h e a r s a y  t e s t i m o n y  w i t h  respect 



t o  t h i n g s  s a i d  by Anna Doney t o  i n v e s t i g a t i n g  o f f i c e r s ?  

3 .  Whether t h e r e  was s u f f i c i e n t  e v i d e n c e  to c o n v i c t  t h e  

d e f e n d a n t  of  b u r g l a r y ?  

W e  a f  f  i r m  t h e  d e f e n d a n t ' s  c o n v i c t i o n .  

The undisputed  f a c t s  i n c l u d e  t h e  fo l lowing :  The home of 

P a t r i c k  and Gwen Thibodeau was b u r g l a r i z e d  whi l e  they  were away on 

v a c a t i o n  d u r i n g  June  and J u l y  of 1978. The owners r e t u r n e d  home 

on J u l y  15 ,  and found t h e  s i d e  door  a j a r .  M r .  Thibodeau d i s c o -  

ve red  t h a t  h i s  checkbook was miss ing  a t  t h a t  t ime.  

A t  a  l a t e r  d a t e ,  when t h e  c o u p l e t s  accoun t  s t a t e m e n t  and 

c a n c e l l e d  checks  a r r i v e d  from t h e  bank, they  d i s c o v e r e d  a check 

w r i t t e n  t o  S h a f f e r ' s  Market i n  Missoula i n  t h e  amount of $79.50, 

which n e i t h e r  had i s s u e d .  The check was endorsed on t h e  back i n  

t h e  d e f e n d a n t ' s  name. A f t e r  i n q u i r i n g  abou t  t h e  check a t  

S h a f f e r ' s  Market,  t h e  coup le  c o n t a c t e d  t h e  p o l i c e ,  and t h e n  

f u r t h e r  sea rched  t h e i r  home. They d i s c o v e r e d  t h a t  e i g h t  1879 

s i l v e r  d o l l a r s ,  a  watch and a  go ld  r i n g  were a l s o  m i s s i n g .  The 

watch and r i n g  were l a t e r  recovered  by p o l i c e  a t  t h e  r e s i d e n c e  of 

one  Anna Doney. The d e f e n d a n t  had g i v e n  t h e  items t o  Doney's 

c h i l d r e n .  

Defendant  was a r r e s t e d  n e a r  Glasgow i n  December 1978. H e  

was charged by i n f o r m a t i o n  wi th  f e l o n y  b u r g l a r y  and misdemeanor 

f o r g e r y .  Defendant  p leaded n o t  g u i l t y  t o  each .  T r i a l  was h e l d  

on  J a n u a r y  3 and 4, 1980. 

A t  t r i a l ,  a  s t o r e  c l e r k  from S h a f f e r t s  Market t e s t i f i e d  

t h a t  he had cashed t h e  s u b j e c t  check on June  24, 1978, f o r  t h e  

d e f e n d a n t ;  and ,  t h a t  t h e  d e f e n d a n t  s t a t e d  a t  t h e  t i m e ,  f i r s t ,  t h a t  

Thibodeau had g iven  t h e  check t o  t h e  d e f e n d a n t  i n  payment f o r  

work which he had done on Th ibodeau ' s  r a n c h ,  and second,  t h a t  

d e f e n d a n t  had asked Thibodeau t o  make t h e  check payable  to 

S h a f f e r ' s  Market because  t h e  banks were c l o s e d  t h a t  day and 

because  t h e  d e f e n d a n t  in t ended  t o  c a s h  it a t  t h e  s t o r e .  The 

c l e r k  t e s t i f i e d  t h a t  d e f e n d a n t  had used part of t h e  money 



r e c e i v e d  t o  pay a  b i l l  owed by one Judy Crosby and p a r t  t o  buy 

g r o c e r i e s ,  and t h e  rest he had rece ived  i n  cash .  The c l e r k  

f u r t h e r  t e s t i f i e d  t h a t  a  few weeks p r i o r  t o  t r i a l  d e f e n d a n t  had 

r e t u r n e d  t o  t h e  s t o r e  t o  d i s c u s s  t h e  check;  t h e  d e f e n d a n t  s t a t e d  

t h e  check had been g iven  t o  him i n  payment f o r  a  t r u c k  s o l d  by 

t h e  d e f e n d a n t ,  t h a t  t h e  check had been made o u t  by a n o t h e r  pe r son  

i n  t h e  s t o r e  i n  f r o n t  of t h e  c l e r k ,  and t h a t  t h e  d e f e n d a n t  knew 

40 w i t n e s s e s  who could  t e s t i f y  to t h a t  e f f e c t .  The c l e r k  test i-  

f  i e d  t h e  d e f e n d a n t  wanted t o  know why t h e  c l e r k  d id  no t  l i k e  him. 

Defendant  t e s t i f i e d  a t  t r i a l  t o  h i s  v e r s i o n  of e v e n t s .  

According t o  h i s  t e s t imony ,  he had been l i v i n g  a t  t h e  home of 

Judy Crosby. H e  had v e h i c l e s  parked i n  t h e  yard .  One, a  1966 

Ford ,  he s o l d  t o  a  man named Levi  af  te r  Judy Crosby had s t a t e d  

t h a t  she wanted t h e  v e h i c l e  moved. Levi wanted t h e  c a r  f o r  

p a r t s .  The s a l e  p r i c e  was $75. Defendant  helped Levi  tow t h e  

c a r  away. Levi  promised t o  pay a t  some l a t e r  d a t e .  The defen-  

d a n t  d i d  n o t  know t h e  man by any o t h e r  name. 

Defendant  t e s t i f i e d  t h a t  he d i d  no t  s e e  Levi  a g a i n  f o r  

s e v e r a l  weeks, u n t i l  S a t u r d a y ,  June 24, when he no t i ced  Levi  i n  a  

c i t y  pa rk .  Defendant  approached Levi  t o  demand payment. Levi 

s t a t e d  t h a t  he could  go and g e t  t h e  money, and asked to borrow 

t h e  d e f e n d a n t ' s  c a r .  The d e f e n d a n t  a g r e e d ,  on t h e  c o n d i t i o n  t h a t  

Levi  pay f o r  t h e  gas  he would use ,  and l e n t  Levi  h i s  w h i t e  Ford 

s t a t  ion  wagon. 

The d e f e n d a n t  t e s t  i f  i e d  t h a t  Levi  r e t u r n e d  approx imate ly  

two hours  l a t e r  wi th  t h e  s u b j e c t  check. Defendant  and Levi  t h e n  

went t o  S h a f f e r l s  Market t o  cash  t h e  check. Levi wrote  t h e  check 

i n  e i t h e r  t h e  c a r  o r  t h e  s t o r e ,  i n  t h e  amount of $79.50, which 

inc luded  $4.50 f o r  t h e  gas  he had used. Because t h e  d e f e n d a n t  

d i d  no t  know L e v i ' s  r e a l  name, he had no reason  to s u s p e c t  t h a t  

Levi  was n o t  P a t r i c k  Thibodeau. 

The de fendan t  t e s t i f i e d  t h a t  he and Levi  p resen ted  t h e  

check  t o  t h e  c l e r k .  The de fendan t  produced h i s  chauf f e u r l s  



l i c e n s e ,  and endorsed t h e  check on t h e  back w i t h  h i s  name and 

a d d r e s s .  

The d e f e n d a n t  f u r t h e r  t e s t i f i e d  t h a t  s e v e r a l  weeks a f t e r  

June  24, he found t h e  watch and go ld  r i n g  between t h e  s e a t s  of 

h i s  whi te  Ford wagon, t h e  one t h a t  Levi  had used. The d e f e n d a n t  

t h o u g h t  t h e  items were junk and gave them t o  t h e  c h i l d r e n  of Anna 

Doney, whose f a m i l y  were f r i e n d s  w i t h  t h e  Crosbys . 
The d e f e n d a n t  t e s t i f i e d  t h a t  he cont inued t o  f r e q u e n t  

S h a f f e r ' s  Market u n t i l  he go t  a  job moving houses i n  North 

Dakota. H e  phoned t h e  Crosby r e s i d e n c e  a f t e r  he had moved, and 

was informed t h a t  t h e r e  were problems w i t h  t h e  check. He 

d i r e c t e d  Judy Crosby t o  c o n t a c t  t h e  p o l i c e  and f ind  o u t  what was 

go ing  on. When t h e  d e f e n d a n t  c a l l e d  back, Judy Crosby t o l d  him 

t h e  check was no good and t h e  p o l i c e  were i n t e r e s t e d  i n  t a l k i n g  

t o  him. 

The d e f e n d a n t  t e s t i f i e d  t h a t  he immediately set  o u t  to 

r e t u r n  t o  Missoula .  I n  Glasgow, he needed g a s  but  had run o u t  of 

money. H e  s topped a t  t h e  Glasgow P o l i c e  Department t o  a sk  f o r  

h e l p ,  and t o l d  them t h a t  he had t o  g e t  t o  Missoula t o  s t r a i g h t e n  

o u t  a  l e g a l  problem. He was g iven  t e n  g a l l o n s  of gas ,  b u t  was 

t h e n  s topped and a r r e s t e d  a  s h o r t  d i s t a n c e  o u t s i d e  of Glasgow. 

A f t e r  t h e  d e f e n d a n t  was r e t u r n e d  t o  Missoula ,  he was 

r e l e a s e d  on b a i l .  H e  never  was a b l e  t o  l o c a t e  Levi .  He t e s t i f i e d  

t h a t  on h i s  r e t u r n  to S h a f f e r ' s  Market t o  s t r a i g h t e n  o u t  t h e  

d i s p u t e  t h e  c l e r k  a c t e d  l l snot tyvl  and " s a r c a s t i c "  towards him. 

A p p e l l a n t ' s  I s s u e  One. A s  p a r t  of i t s  c ross -examina t ion  

o f  t h e  d e f e n d a n t ,  t h e  S t a t e  asked whether  d e f e n d a n t  had e v e r  

d i s c u s s e d  t h e  check w i t h  any p o l i c e  o f f i c e r s ,  e i t h e r  i n  Glasgow 

o r  Missoula ,  i n  an a t t e m p t  t o  r e c t i f y  t h e  m a t t e r .  Defendant  

o b j e c t e d  and,  i n  chambers,  moved f o r  an o r d e r  i n  l i m i n e  t o  pre- 

v e n t  t h e  S t a t e  from ask ing  any q u e s t i o n s  which might r e f l e c t  o r  

comment upon d e f e n d a n t ' s  e x e r c i s e  of h i s  Miranda r i g h t  t o  remain 

s i l e n t .  The Court  denied t h e  motion on t h e  grounds t h a t  defen-  



d a n t  had opened t h e  a r e a  h imsel f  upon d i r e c t .  

The c o u r t  and counse l  then  r e t u r n e d  t o  t h e  courtroom and 

t h e  p r o s e c u t o r ,  a f t e r  reviewing w i t h  d e f e n d a n t  h i s  t e s t imony  on 

d i r e c t  examina t ion ,  e l i c i t e d  t h e  fo l lowing :  

"Q. Did you e v e r  t a l k  t o  anyone t o  g e t  t h e  
m a t t e r  s t r a i g h t e n e d  o u t  t h e n ?  A. No. I n e v e r  
g o t  back h e r e .  

"Q. So then  you never  gave anyone, you never  
t a l k e d  t o  anyone t o  c l e a r  t h e  m a t t e r  up, t h e n ?  
A. NO, sir." 

Defendant  i n c l u d e s ,  a s  p a r t  of t h i s  i s s u e ,  two s t a t e m e n t s  

made by t h e  p r o s e c u t o r  d u r i n g  c l o s i n g  argument,  a s  f o l l o w s :  

1. "Then, w e  h e a r  from A l l e n  Kimery a g a i n  . . . 
A l l e n  Kimery a t t e m p t s  t o  l o c a t e  people  down 
t h e r e  t o  f i n d  o u t  i f  anyone e l s e  knows of t h i s  
Lev i .  The f i r s t  w e  have hea rd  of  Levi  was -- --- 
y e s t e r d a y ,  and had we known a b o u t  t h i s  --- 
m y s t e r i o u s  Levi  f i r s t  or  b e f o r e ,  t h e n ,  w e  would 
have a t t empted  t o  l o c a E  him t o  have h i m h e r e .  ----- 
So w e  go t o  t h e B o n n e r  a r e a  through A 1  Kimery 
and check o u t  and see i f  anyone knows t h i s  Levi .  
Nobody but  t h e  Defendant  and J i m  Gates  and t h e i r  
w i t n e s s e s  have e v e r  heard of Levi ."  (Emphasis 
added. ) 

2.  "When [ d e f e n s e  counse l ]  began t o  a d d r e s s  you, 
he t o l d  you about  t h e  S t a t e  having t h e  r e s o u r c e s  
o f  t h e  s h e r i f f ' s  depar tment  and whatever .  One 
t h i n g  he d i d  no t  t e l l  you a t  t h a t  t ime was t h a t  
t h e  s h e r i f f  ' s  depar tment  s e r v e s  t h e  subpoenas 
f o r  both  t h e  S t a t e  and t h e  Defendant .  Another 
t h i n g  he d i d  no t  t e l l  you is whether  o r  not  he 
i s s u e d  a subpoena f o r  M r .  Levi when he has  t h a t  
s h e r i f f ' s  depar tment  a v a i l a b l e  a s  a  r e s o u r c e  t o  
him t o  a t t e m p t  t o  l o c a t e  t h i s  M r .  Levi o r  Lev i .  
W e  d i d  n o t  know of  Levi  u n t i l  y e s t e r d a y  -- ------ 

"MR. SHERWOOD: Your honor ,  I ' m  going t o  o b j e c t  
t o  t h i s  l i n e  of d i s c u s s i o n .  I t  v i o l a t e s  t h e  
Miranda r i g h t .  

"THE COURT: M r .  McLean? 

I1MR. McLEAN: Your Honor, I d o n ' t  believe--He 
mentioned about  t h i s  Levi  and our  s o u r c e s  and 
I ' m  t e l l i n g  t h e  j u r y  t h a t  w e  t r i e d  t o  l o c a t e  M r .  
Levi .  

"THE COURT: I w i l l  s u s t a i n  t h e  o b j e c t i o n .  

"MR. McLEAN: Thank you, Your Honor . . . II 
( Emphasis added. ) 

Defendant  a r g u e s  t h e  emphasized p o r t i o n s  above were a l s o  

i m p e r m i s s i b l e  comments upon h i s  e x e r c i s e  of t h e  r i g h t  t o  remain 

s i l e n t ,  and amount t o  r e v e r s i b l e  e r r o r .  



The q u e s t  i o n s  asked of d e f e n d a n t  on c ross -examina t ion  d i d  

n o t  comment upon h i s  f a i l u r e  t o  g i v e  an e x p l a n a t i o n  to l a w  en fo rce -  

ment o f f i c i a l s  w i t h i n  t h e  c o n t e x t  of t h e  r i g h t  t o  remain s i l e n t .  

R a t h e r ,  t h e  q u e s t i o n s  l e g i t i m a t e l y  exp lo red  a  s u b j e c t  which 

d e f e n d a n t  h imse l f  had p laced  i n t o  d i s p u t e  d u r i n g  d i r e c t  

examina t ion .  

" I f  [ a  d e f e n d a n t  i n  a  c r i m i n a l  c a s e ]  t a k e s  t h e  
s t a n d  and t e s t i f i e s  i n  h i s  own d e f e n s e ,  h i s  c re-  
d i b i l i t y  may be impeached and h i s  t e s t imony  
a s s a i l e d  l i k e  t h a t  of any o t h e r  w i t n e s s ,  and t h e  
b r e a d t h  of h i s  waiver  is determined by t h e  scope 
o f  r e l e v a n t  c ross -examina t ion .  ' [He] h a s  no 
r i g h t  t o  set f o r t h  t o  t h e  j u r y  a l l  t h e  f a c t s  
which tend i n  h i s  f a v o r  wi thou t  l a y i n g  h imse l f  
open t o  a  c ross -examina t ion  upon t h o s e  f a c t s . '  . . .I1 Brown v. United S t a t e s  ( 1 9 5 8 ) ,  356 U.S. 
148,  154-155, 78 S.Ct .  622, 626, 2 L.Ed.2d 589, 
596-597. 

Defendant  c l e a r l y  conveyed t o  t h e  ju ry ,  i n  h i s  d i r e c t  

t e s t i m o n y ,  h i s  unders t and ing  t h a t  t h e  c h e c k m s  good, and t h a t  

h e  a t  a l l  t i m e s  a c t e d  i n  good f a i t h ,  i n t e n d i n g  t o  speak t o  and 

r e s o l v e  t h e  m a t t e r  wi th  l a w  enforcement  o f f i c i a l s .  A f t e r  t h e  

d e f e n d a n t ' s  d i r e c t  t e s t imony ,  t h e  p r o s e c u t o r ' s  q u e s t i o n s  were 

w i t h i n  t h e  scope of r e l e v a n t  c ross -examina t ion .  Rule 611 ( b )  (1), 

" [W] hen a w i t n e s s  v o l u n t a r i l y  t e s t i f i e s ,  t h e  
p r i v i l e g e  a g a i n s t  sel £ - i n c r i m i n a t i o n  is amply 
r e s p e c t e d  w i t h o u t  need of a c c e p t i n g  t e s t imony  
f r e e d  from t h e  a n t i s e p t i c  tes t  of t h e  a d v e r s a r y  
p r o c e s s .  The w i t n e s s  h i m s e l f ,  c e r t a i n l y  i f  he 
is a  p a r t y ,  d e t e r m i n e s  t h e  a r e a  of d i s c l o s u r e  
and t h e r e f o r e  of i n q u i r y .  Such a w i t n e s s  h a s  
t h e  c h o i c e ,  a f t e r  weighing t h e  advan tage  of t h e  
p r i v i l e g e  a g a i n s t  s e l f  - i n c r i m i n a t i o n  a g a i n s t  
t h e  advantage  of p u t t i n g  forward h i s  v e r s i o n  of 
t h e  f a c t s  and h i s  r e l i a b i l i t y  a s  a  w i t n e s s ,  n o t  
t o  t e s t i f y  a t  a l l .  H e  cannot  r e a s o n a b l y  c l a i m  
t h a t  t h e  F i f t h  Amendment g i v e s  him n o t  o n l y  t h i s  
c h o i c e  b u t ,  i f  he e lects  t o  t e s t i f y ,  an immunity 
from c ross -examina t ion  on t h e  matters he h a s  
h i m s e l f  p u t  i n  d i s p u t e .  I t  would make of t h e  
F i f t h  Amendment n o t  o n l y  a  humane sa feguard  
a g a i n s t  j u d i c i a l l y  coerced  s e l f - d i s c l o s u r e  bu t  a 
p o s i t i v e  i n v i t a t i o n  t o  m u t i l a t e  t h e  t r u t h  a  
p a r t y  o f f e r s  t o  t e l l .  . . The i n t e r e s t s  of t h e  
o t h e r  p a r t y  and rega rd  f o r  t h e  f u n c t i o n  of 
c o u r t s  of j u s t i c e  t o  a s c e r t a i n  t h e  t r u t h  become 
r e l e v a n t ,  and p r e v a i l  i n  t h e  b a l a n c e  of con- 
s i d e r a t i o n s  d e t e r m i n i n g  t h e  scope and l i m i t s  of 
t h e  p r i v i l e g e  a g a i n s t  s e l f  - i n c r i m i n a t i o n .  
P e t i t i o n e r ,  a s  a  p a r t y  t o  t h e  s u i t ,  was a  volun- 



t a r y  w i t n e s s .  She c o u l d  n o t  t a k e  t h e  s t a n d  to 
t e s t i f y  i n  h e r  own b e h a l f  and also claim t h e  
r i g h t  t o  be  f r e e  from c r o s s - e x a m i n a t i o n  on mat- 
t e r s  r a i s e d  by  h e r  own t e s t i m o n y  on  d i r e c t  
e x a m i n a t i o n . "  Brown, 356 U.S. 155-156, 78 S .C t .  
627,  2  L.Ed.2d 597. 

D e f e n d a n t ' s  r e l i a n c e  upon Doyle  v. Ohio ( 1 9 7 6 ) ,  426 U.S. 

610,  96 S .C t .  2240, 49 L.Ed.2d 91 ,  i s  m i s p l a c e d .  The f a c t s  t h e r e  

i n d i c a t e  t h e  a c c u s e d  d i d  n o t  t e s t i f y  a b o u t  t h e i r  post-arrest 

a c t s ,  i n t e n t i o n s  or  s i l e n c e .  They m e r e l y  t e s t i f i e d  to a s t o r y  

which  t h e  p r o s e c u t i o n  had n o t  hea rd  b e f o r e .  The S t a t e ,  on 

c r o s s - e x a m i n a t i o n ,  i n q u i r e d  i n t o  t h e  f a c t  of  and t h e  r e a s o n s  

b e h i n d  d e f e n d a n t s t  p r e v i o u s  s i l e n c e ,  j u s t i f y i n g  t h e  q u e s t i o n s  by  

a s s e r t i n g  a need to p r e s e n t  to  t h e  j u r y  a l l  i n f o r m a t i o n  r e l e v a n t  

t o  t h e  d e f e n d a n t s '  c r e d i b i l i t y .  Doy le ,  426 U.S. 613-616, 96 

S .C t .  2242-2244, 49 L.Ed.2d 95-97. I n  t h i s  case t h e  d e f e n d a n t  

t e s t i f i e d  a t  l e n g t h  a b o u t  h i s  a c t i o n s  i m m e d i a t e l y  b e f o r e  as  w e l l  

a s  a f t e r  h i s  arrest .  

The i s s u e  w h e t h e r  i n t e r r o g a t i o n  of  a n  accused  upon t h e  

p o i n t  o f  c r e d i b i l i t y  is w i t h i n  t h e  s c o p e  o f  c r o s s - e x a m i n a t i o n  

is a t h o r n y  p rob l em i n  c r i m i n a l  cases; b u t  t h e r e  c a n  be no d o u b t  

t h a t  matters p u t  i n  d i s p u t e  by t h e  a c c u s e d  h i m s e l f  by d i r e c t  

t e s t i m o n y  are a lways  p r o p e r  s u b j e c t s  of  c r o s s - e x a m i n a t i o n .  3  

W e i n s t e i n ' s  E v i d e n c e ,  5 611[031 .  

D e f e n d a n t t  s c o n t e n t i o n  a b o u t  t h e  p r o s e c u t o r  's comments 

d u r i n g  c l o s i n g  a rgumen t  r e m a i n s .  We n o t e  t h a t  t h e  d e f e n d a n t  d i d  

n o t  o b j e c t  to  t h e  S t a t e ' s  f i r s t  r e f e r e n c e  to i t s  l a c k  o f  

knowledge  c o n c e r n i n g  t h e  man c a l l e d  "Lev i  .If  D e f e n d a n t  d i d  o b j e c t  

t o  t h e  second  r e f e r e n c e ;  t h e  o b j e c t i o n  w a s  i m m e d i a t e l y  s u s t a i n e d ,  

and  t h e  State  d i d  n o t  m e n t i o n  t h e  s u b j e c t  a g a i n .  The comments 

were n o t  so e x t e n s i v e ,  n o r  d i d  t h e y  so stress a n  i n f e r e n c e  of 

g u i l t  ba sed  on s i l e n c e ,  as t o  c o n s t i t u t e  r e v e r s i b l e  error. 

Anderson  v. Nelson ( 1 9 6 8 ) ,  390 U.S. 523-524, 88  S .Ct .  1133 ,  1134 ,  

A p p e l l a n t ' s  I s s u e  Two: 

P r i o r  t o  t r i a l ,  d e f e n d a n t  made s e v e r a l  m o t i o n s  i n  l i m i n e .  



Motion N o .  4 was a s  fo l lows :  

" . . . Defendant . . . r e s p e c t f u l l y  moves t h e  
Cour t  a s  fo l lows :  

4.  To o r d e r  t h e  p r o s e c u t i o n  t o  r e f r a i n  from 
a s k i n g  any q u e s t i o n s  o r  s o l i c i t i n g  any t e s t imony  
from any w i t n e s s  r e g a r d i n g  s t a t e m e n t s  made by an 
Ann Doney . . ." 
The Dis t r ic t  Court  g ran ted  t h e  motion.  

Defendant  c l a i m s  t h e  S t a t e  v i o l a t e d  t h e  c o u r t ' s  o r d e r  

i n  l i m i n e .  H e  moved f o r  a  m i s t r i a l  a t  t h e  t i m e .  The motion was 

prompted by t h e  fo l lowing  exchange between t h e  p r o s e c u t o r  and a  

p o l i c e  o f f i c e r  d u r i n g  t h e  S t a t e  I s  case- in-chief  : 

"Q. I ' m  handing you S t a t e ' s  E x h i b i t  2 and ask  
you i f  you can i d e n t i f y  it. A. Yes, s i r ,  I 
c a n .  

"Q. Would you i d e n t i f y  it, p l e a s e ?  A. T h i s  is 
t h e  watch t h a t  I recovered  on t h a t  sea rch  
w a r r a n t .  

"Q. To whom was t h i s  watch l i s t e d  i n  t h e  
s h e r i f f ' s  depar tment  a s  be longing t o ?  A. P a t  
Thibodeau . 
"Q. Did you have o c c a s i o n  t o  a sk  Mrs. Doney how 
s h e  came i n t o  p o s s e s s i o n  of t h e  watch? A. Y e s ,  
I d i d .  

"Q. Did she  t e l l  you who gave you ( s i c )  t h e  watch? 
A. Y e s .  

"MR. SHERWOOD: O b j e c t i o n ,  Your Honor, t h i s  is 
beyond t h e  scope of t h e  Motions i n  Limine and 
i t ' s  hearsay .  

"THE COURT: Sus ta ined  .I' 

The c o u r t  denied  t h e  motion f o r  m i s t r i a l  s t a t i n g  t h a t  t h e  

o f f i c e r ' s  answer was n o t  t e c h n i c a l l y  h e a r s a y ,  b u t  t h a t  t h e  

o b j e c t i o n  was s u s t a i n e d  because of t h e  i n f e r e n c e  which might  have 

been l e f t  wi th  t h e  jury .  

W e  d i s p o s e  of t h i s  i s s u e  by n o t i n g  t h a t  d e f e n d a n t ,  on 

c ross -examina t ion ,  t e s t i f i e d  he gave t h e  r i n g  and t h e  watch to 

" l i t t l e  k i d s "  " a t  a  house o u t  i n  Wheeler V i l l a g e , "  who "were 

f r i e n d s  of t h e  people  t h a t  I l i v e d  wi th ."  I n  a d d i t i o n ,  Anna 

Doney was c a l l e d  a s  a  r e b u t t a l  w i t n e s s  by t h e  S t a t e .  She 



t e s t i f i e d  t o  t h e  same p o i n t s .  The i s s u e  w h e t h e r  t h e  j u r y  m i g h t  

h a v e  g l e a n e d  an i m p e r m i s s i b l e  i n f e r e n c e  from t h e  above  q u e s t i o n s  

was r e n d e r e d  moot by Anna Doney ' s  t e s t i m o n y  t h a t  d e f e n d a n t  gave  

t h e  watch  and r i n g  t o  h e r  d a u g h t e r  f o r  t h e  d a u g h t e r ' s  b i r t h d a y  i n  

J u n e  o f  1978,  and t h a t  s h e  w a s  p r e s e n t  when d e f e n d a n t  gave  t h e  

items to t h e  d a u g h t e r .  W e  f i n d  Doney ' s  c r e d i b i l i t y  was f u l l y  

c h a l l e n g e d  b y t h e  d e f e n s e .  The e v i d e n c e  was p r o p e r l y  b e f o r e  t h e  

j u r y  by  o t h e r  means; a n y  e r r o r  c aused  by t h e  p o l i c e  o f f i c e r ' s  

t e s t i m o n y  was m e r e l y  t e c h n i c a l ,  and d i d  n o t  a f f e c t  any  s u b s t a n -  

t i a l  r i g h t .  S e c t i o n  46-20-702, MCA; S t a t e  v. Grady ( 1 9 7 5 ) ,  166  

Mont. 168,  174-175, 5 3 1  P.2d 681,  684. 

A p p e l l a n t ' s  I s s u e  Th ree :  

The f i n a l  i s s u e  c i tes  a n  a l l e g e d  i n s u f f i c i e n c y  of  e v i d e n c e  

t o  s u p p o r t  t h e  b u r g l a r y  c o n v i c t i o n .  

The correct tes t  is w h e t h e r  t h e r e  is s u b s t a n t i a l  e v i d e n c e  

s u p p o r t i n g  t h e  c o n v i c t i o n ,  v iewed i n  t h e  l i g h t  most  f a v o r a b l e  to 

t h e  S t a t e .  S t a t e  v. B rubake r  ( 1 9 8 1 ) ,  Mont . , 625  P.2d 78,  

81 ,  38 S t . R e p .  432,  436; S t a t e  v. Azure  ( 1 9 7 9 ) ,  Mont . I 

5 9 1  P.2d 1125,  1131 ,  36 S t .Rep .  514,  520.  " S u b s t a n t i a l  e v i d e n c e "  

is  s u c h  r e l e v a n t  e v i d e n c e  as a r e a s o n a b l e  mind m i g h t  a c c e p t  as  

a d e q u a t e  t o  s u p p o r t  a c o n c l u s i o n .  S t a t e  v. Graves  ( 1 9 8 1 ) ,  

Mont . , 622 P.2d 203, 208, 38 S t .Rep .  9 ,  14 ;  S t a t e  v.  Merseal 

( 1 9 7 5 ) ,  1 6 7  Mont. 412, 416,  538 P.2d 1366,  1368.  

D e f e n d a n t  a r g u e s  t h e  p r o p e r  tes t  upon r e v i e w  is t h a t  a r t i -  

c u l a t e d  i n  J a c k s o n  v. V i r g i n i a  ( 1 9 7 9 ) ,  443  U.S. 307, 319,  99  

" . . . t h e  r e l e v a n t  q u e s t i o n  is w h e t h e r ,  a f t e r  
v i e w i n g  t h e  e v i d e n c e  i n  t h e  l i g h t  most  f a v o r a b l e  
t o  t h e  p r o s e c u t i o n ,  a n y  r a t i o n a l  trier o f  f a c t  
c o u l d  have found t h e e s s e n t i a l  e l e m e n t s  of t h e  
crime beyond a r e a s o n a b l e  d o u b t  ." 
W e  f i n d  t h e  s t a n d a r d  of r e v i e w  a p p l i e d  i n  Montana s i n c e  

b e f o r e  1979  d o e s  n o t  f a l l  s h o r t  o f  t h e  s t a n d a r d  mandated i n  

J a c k s o n .  I n d e e d ,  t h e  J a c k s o n  t e s t  h a s  p r e v i o u s l y  been  a p p l i e d  by  

t h i s  C o u r t .  S t a t e  v. Rodr iguez  ( 1 9 8 1 ) ,  Mont . -' - P .2d 



, 38 St .Rep.  578F, 5781. 

The S t a t e  e s t a b l i s h e d  t h a t  d e f e n d a n t  had p o s s e s s i o n  of t h e  

s t o l e n  p r o p e r t y .  While it is t r u e  t h a t  such f a c t  a l o n e  is i n s u f -  

f i c i e n t  t o  s u p p o r t  t h e  c o n v i c t i o n ,  it is one of t h e  f a c t o r s  which 

t h e  j u r y  may c o n s i d e r .  S t a t e  v. P e p p e r l i n g  (1974) ,  166 Mont. 

293, 298, 533 P.2d 283, 286; S t a t e  v. Lane ( 1 9 7 3 ) ,  161  Mont. 

369, 372-373, 506 P.2d 446, 447-448. 

A r ev iew of t h e  r ecord  i n  a l i g h t  most f a v o r a b l e  to t h e  

S t a t e  i n d i c a t e s  t h a t  t h e r e  is s u b s t a n t i a l  ev idence  upon which a 

r a t i o n a l  j u r y  could  have found d e f e n d a n t  g u i l t y .  The t e s t imony  

o f  t h e  c l e r k  i n  S h a f f e r ' s  Market and of Anna Doney, and t h e  

d e f e n d a n t ' s  p o s s e s s i o n  of t h e  s t o l e n  goods; c o n s t i t u t e  subs tan -  

t i a l  e v i d e n c e  on which t o  base  a  v e r d i c t .  

We a f f  i r m  t h e  b u r g l a r y  c o n v i c t i o n  and t h e  e i g h t  y e a r  

s e n t e n c e .  W e  r e v e r s e  t h e  misdemeanor f o r g e r y  c o n v i c t i o n ,  v a c a t e  

t h e  s i x  months s e n t e n c e ,  and 

W e  concur :  

--------------- 

/' 

................................ 
J u s t i c e s  

M r .  J u s t i c e  D a n i e l  J. Shea d i s s e n t s  and w i l l  f i l e  a w r i t t e n  
d i s s e n t  l a t e r .  


