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Mr. J u s t i c e  Gene B .  Daly  d e l i v e r e d  t h e  Op in ion  o f  t h e  C o u r t .  

I n  t h e  s p r i n g  o f  1 9 7 7  G e o r g e  Vaughn ,  d e f e n d a n t  

h e r e i n a f t e r ,  pu rchased  a  b r i c k  home l o c a t e d  on Plum Creek i n  

F e r g u s  County ,  Montana. H i s  p l a n  was t o  move t h e  house  t o  

n o r t h w e s t  Lewistown and have  i t  r e l o c a t e d  on a  f o u n d a t i o n .  

I n  May o f  1977 d e f e n d a n t  e n t e r e d  i n t o  a  w r i t t e n  c o n t r a c t  

w i t h  Zion B u i l d i n g  C o n t r a c t o r  t o  move t h e  h o u s e .  On J u n e  7 ,  

1 9 7 7 ,  d e f e n d a n t  e n t e r e d  i n t o  a  w r i t t e n  c o n t r a c t  w i t h  

W i l l i a m s  B r o t h e r s  C o n s t r u c t i o n ,  p l a i n t i f f  h e r e i n a f t e r ,  

whereby p l a i n t i f f  would f u r n i s h  a l l  m a t e r i a l s  and p e r f o r m  

a l l  l a b o r  n e c e s s a r y  t o  comple t e  t h e  f o u n d a t i o n  and basement  

f o r  a  t o t a l  p r i c e  o f  $7 ,000 .  

A t  t h e  o u t s e t  d e f e n d a n t  wished  t o  have t h e  house  

p l a c e d  on a  comple ted  f o u n d a t i o n  c o n s t r u c t e d  o f  e i g h t  f o o t  

c o n c r e t e  w a l l s .  However, a f t e r  numerous d i s c u s s i o n s  between 

t h e  p a r t i e s  it was d e t e r m i n e d  t h a t  i t  would be t o  e v e r y o n e ' s  

b e n e f i t  i f  t h e  f o u n d a t i o n  was c o n s t r u c t e d  a f t e r  t h e  house  

was moved and p l a c e d  ove r  t h e  e x c a v a t i o n .  The p a r t i e s  a l s o  

d e c i d e d  t h a t  t h e  f o u n d a t i o n  c o u l d  n o t  be t o t a l l y  c o n s t r u c t e d  

o u t  o f  c o n c r e t e  and t h a t  t h e  remainder  would be  done w i t h  

masonry b l o c k .  S i n c e  p l a i n t i f f  d i d  n o t  do masonry work, i t  

was i t s  u n d e r s t a n d i n g  t h a t  p o r t i o n  o f  t h e  p r o j e c t  would have 

t o  be s u b c o n t r a c t e d .  The w r i t t e n  c o n t r a - c t  was o r a l l y  

m o d i f i e d  t o  a d h e r e  t o  t h e  a d j u s t m e n t s .  

The house  was moved t o  t h e  s i t e  on August  5 ,  1977 ,  

and work on t h e  f o u n d a t i o n  commenced s h o r t l y  t h e r e a f t e r .  

P l a i n t i f f  worked on t h e  f o u n d a t i o n  t h r o u g h  Oc tobe r  4 ,  1977.  

Soon t h e r e a f t e r  d e f e n d a n t  made a r r a n g e m e n t s  w i t h  a  t h i r d  

p a r t y  t o  have t h e  f o u n d a t i o n  comple ted  which i n c l u d e d  work 

c o n t r a c t e d  t o  be done by p l a i n t i f f .  P l a i n t i f f  conc luded  



t h a t  i ts  o b l i g a t i o n  under  t h e  o r a l l y  m o d i f i e d  c o n t r a c t  was 

t e r m i n a t e d  and d i d  no a d d i t i o n a l  work.  

On J a n u a r y  3 ,  1978 ,  p l a i n t i f f  f i l e d  i t s  l i e n  a g a i n s t  

d e f e n d a n t ' s  p r o p e r t y  i n  t h e  amount o f  $4 ,852  f o r  work done .  

On August  1 5 ,  1978 ,  p l a i n t i f f  f i l e d  i t s  c o m p l a i n t  f o r  

f o r e c l o s u r e  of  t h e  l i e n .  On Oc tobe r  6 ,  1978 ,  d e f e n d a n t  

answered and c o u n t e r c l a i m e d ,  a l l e g i n g  t h a t  p l a i n t i f f  f a i l e d  

t o  comple t e  t h e  basement ,  abandoned t h e  c o n t r a c t ,  and a sked  

f o r  damages i n  t h e  amount of  $5 ,046 .25 .  On A p r i l  24 ,  1979 ,  

p l a i n t i f f  amended i t s  c o m p l a i n t  t o  i n c l u d e  c o n t r a c t  and 

quantum m e r u i t  c o u n t s .  

On J a n u a r y  9 ,  1980 ,  t h e  m a t t e r  was t r i e d  by a  j u r y .  

By s t i p u l a t i o n ,  t h e  i s s u e  o f  a t t o r n e y  f e e s  was r e s e r v e d  f o r  

d e t e r m i n a t i o n  p u r s u a n t  t o  t h e  v e r d i c t .  A t  t h e  c o n c l u s i o n  o f  

p l a i n t i f f ' s  c a s e  and a t  t h e  c o n c l u s i o n  o f  a l l  t e s t i m o n y ,  

d e f e n d a n t  made m o t i o n s  t o  d i s m i s s  which were d e n i e d .  The 

j u r y  r e n d e r e d  a  v e r d i c t  i n  f a v o r  o f  p l a i n t i f f  on t h e  l i e n  i n  

t h e  amount of $4 ,582 .  P u r s u a n t  t o  a  h e a r i n g ,  a t t o r n e y  f e e s  

and c o s t s  were awarded t o  p l a i n t i f f  i n  t h e  amount of  

$3 ,683 .16 .  Defendan t  a p p e a l s  from t h e  v e r d i c t .  

On a p p e a l  d e f e n d a n t  c o n t e n d s  t h e  D i s t r i c t  C o u r t  e r r e d  

i n  f a i l i n g  t o  d i s m i s s  t h e  a c t i o n  on  m o t i o n s  made by  

d e f e n d a n t .  De fendan t  a r g u e s  t h a t  p l a i n t i f f  r e 1  i e d  upon a  

w r i t t e n  c o n t r a c t  a s  a  b a s i s  f o r  a s s e r t i n g  i t s  m e c h a n i c s '  

l i e n .  The p l a i n t i f f  f a i l e d  t o  s u b s t a n t i a l l y  comply w i t h  t h e  

c o n t r a c t  a n d ,  t h e r e f o r e ,  is n o t  e n t i t l e d  t o  c l a i m  b e n e f i t s  

of  t h e  mechan ic s '  l i e n .  

P l a i n t i f f ,  on t h e  o t h e r  hand ,  c o n t e n d s  t h a t  t h e  

w r i t t e n  c o n t r a c t  was o r a l l y  m o d i f i e d ;  t h a t  t h e  l i e n  was 

f i l e d  p u r s u a n t  t o  t h a t  f i n a l  a g r e e m e n t ;  and f u r t h e r  t h a t  a  



m e c h a n i c s '  l i e n  may a p p l y  t o  t h a t  work comple ted  under  a  

c o n t r a c t  which h a s  been  m o d i f i e d  and r e c o v e r y  had on a  

guantum m e r u i t  b a s i s .  

I n  d e n y i n g  d e f e n d a n t ' s  m o t i o n s  f o r  a  d i r e c t e d  

v e r d i c t ,  t h e  D i s t r i c t  C o u r t  d e t e r m i n e d  t h e r e  was a  q u e s t i o n  

o f  f a c t  which s h o u l d  be d e c i d e d  by t h e  j u r y .  I t  was t h e  

j u r y ' s  f u n c t i o n  t o  d e t e r m i n e  i f  t h e  a c t i o n  was based  on t h e  

w r i t t e n  c o n t r a c t ,  a s  d e f e n d a n t  a l l e g e s ,  o r  t h e  o r a l l y  

m o d i f i e d  c o n t r a c t ,  a s  p l a i n t i f f  c o n t e n d s .  The j u r y  found i n  

f a v o r  of p l a i n t i f f ;  a n d ,  a f t e r  r e v i e w i n g  t h e  r e c o r d ,  w e  

a g r e e .  

P l a i n t i f f  f i l e d  and p e r f e c t e d  i t s  mechan ic s '  l i e n  i n  

a c c o r d a n c e  w i t h  s e c t i o n s  71-3-501 e t  s e q . ,  MCA. The p u r p o s e  

and n a t u r e  of  mechan ic s '  l i e n s  a r e  e n u n c i a t e d  i n  Smi th  v .  

G u n n i s s  ( 1 9 4 3 ) ,  115  Mont. 362,  144 P.2d 186 ,  which s t a t e s :  

"Under our s t a t u t e s ,  t h e  r i g h t  o f  a  mechanic  
o r  a  m a t e r i a l m a n  t o  a  l i e n  on p r o p e r t y  upon 
w h i c h  h e  h a s  s u p p l i e d  w o r k ,  l a b o r  o r  
m a t e r i a l s  is n o t  d e p e n d e n t  upon whether  t h e  
c o n t r a c t  w i t h  t h e  owner o f  t h e  p r o p e r t y  is 
w r i t t e n  o r  o r a l  o r  whether  it  is  e x p r e s s  o r  
imp1 i e d  . [ C i t a t i o n  o m i t t e d .  1 Our l i e n  
s t a t u t e s  a r e  r e m e d i a l .  They a r e  f o r  t h e  
e x p r e s s  p u r p o s e  of  p r o v i d i n g  f o r  t h e  payment 
of  t h e  c l a i m s  o f  b u i l d e r s ,  mechan ic s  and 
m a t e r i a l m e n  o u t  o f  t h e  p r o p e r t y  t o  which 
t h e i r  work and m a t e r i a l  have c o n t r i b u t e d  an 
i n c r e a s e d  v a l u e .  For t h e s e  r e a s o n s ,  t h i s  
c o u r t  h a s  l o n g  been commit ted t o  t h e  v iew 
t h a t  t h e  l i e n  s t a t u t e s  s h o u l d  be g i v e n  f u l l  
e f f e c t  and t h a t  t h e y  s h o u l d  r e c e i v e  a  l i b e r a l  
c o n s t r u c t i o n  s o  t h a t  t h e  o b j e c t s  and p u r p o s e s  
o f  s u c h  s t a t u t e s  may b e  c a r r i e d  o u t .  
[ C i t a t i o n  o m i t t e d .  1 ' T h i s  l i e n  [mechan ic s '  I 
is a  c r e a t u r e  o f  t h e  s t a t u t e ,  and was n o t  
r e c o g n i z e d  a t  common law.  I t  may be d e f i n e d  
t o  be a  c l a i m  c r e a t e d  by law f o r  t h e  p u r p o s e  
of  s e c u r i n g  a  p r i o r i t y  o f  payment o f  t h e  
p r i c e  a n d  v a l u e  o f  work p e r f o r m e d  a n d  
m a t e r i a l s  f u r n i s h e d  i n  e r e c t i n g  o r  r e p a i r i n g  
a  b u i l d i n g  o r  o t h e r  s t r u c t u r e ,  and a s  such  it  
a t t a c h e s  t o  t h e  l a n d  a s  w e l l  a s  t h e  b u i l d i n g s  
e r e c t e d  t h e r e o n .  1 5  Amer. & Eng. Enc. Law, 
5. NOW,  it is n o t  t h e  c o n t r a c t  f o r  e r e c t i n g  
o r  r e p a i r i n g  t h e  b u i l d i n g  which c r e a t e s  t h e  



l i e n ,  b u t  it  is  t h e  u s e  o f  t h e  m a t e r i a l s  
f u r n i s h e d  and t h e  work and l a b o r  expended by 
t h e  c o n t r a c t o r ,  whereby t h e  b u i l d i n g  becomes 
a  p a r t  o f  t h e  f r e e h o l d ,  t h a t  g i v e s  t h e  
m a t e r i a l m a n  and l a b o r e r  h i s  l i e n  under  t h e  
s t a t u t e .  The l i e n  is  b r o u g h t  i n  o p e r a t i o n  by 
v i r t u e  of  t h e  s t a t u t e ,  and t h e  c o n t r a c t  f o r  
b u i l d i n g  is  e n t e r e d  i n t o  presumably  i n  v iew 
o f ,  o r  w i t h  r e f e r e n c e  t o ,  t h e  s t a t u t e .  ' Van 
S t o n e  v .  S t i l l w e l l  & B i e r c e  Mfg. Co. ,  142 
U.S. 128 ,  12  S . C t .  1 8 1 ,  1 8 3 ,  35 L.Ed. 961,  
964 . . ." 144 P.2d a t  189-190. 

I n  d e f e n d a n t ' s  c o u n t e r c l a i m  h e  a l l e g e s  p l a i n t i f f  

b r eached  t h e  c o n t r a c t  by f a i l i n g  t o  c o m p l e t e  t h e  work a s  

c o n t r a c t e d .  The r e c o r d  i n d i c a t e s ,  however ,  t h a t  p l a i n t i f f  

comple ted  a  p o r t i o n  o f  t h e  work a s  c o n t r a c t e d .  I t  was 

d e f e n d a n t ' s  p rocu remen t  o f  a  t h i r d  p a r t y  t o  f i n i s h  t h e  

f o u n d a t i o n  which p r e v e n t e d  p l a i n t i f f  from f u l f i l l i n g  i t s  

o b l i g a t i o n  under t h e  c o n t r a c t .  G u n n i s s  f u r t h e r  h o l d s :  

" 'One who p r e v e n t s  o r  makes i m p o s s i b l e  t h e  
p e r f o r m a n c e  o r  h a p p e n i n g  o f  a  c o n d i t i o n  
p r e c e d e n t  upon which h i s  l i a b i l i t y  by t h e  
t e r m s  of a  c o n t r a c t  is made t o  depend c a n n o t  
a v a i l  h i m s e l f  o f  i t s  non-per formance .  I n  
o t h e r  words ,  he  who p r e v e n t s  a t h i n g  from 
b e i n g  done s h a l l  neve r  be p e r m i t t e d  t o  a v a i l  
h i m s e l f  o f  t h e  n o n - p e r f o r m a n c e  w h i c h  h e  
h i m s e l f  h a s  o c c a s i o n e d . '  1 2  Am.Jur . ,  s e c .  
329, p .  885. 

" 'The  abandonment o f  an improvement b e f o r e  
t h e  c o m p l e t i o n  t h e r e o f ,  by t h e  owner of  t h e  
p r e m i s e s ,  w i t h o u t  f a u l t  on t h e  p a r t  o f  t h e  
c o n t r a c t o r ,  d o e s  n o t  a b r o g a t e  t h e  r i g h t  o f  
t h e  c o n t r a c t o r ,  l a b o r e r s ,  and m a t e r i a l  men t o  
mechan ic s '  l i e n s  f o r  t h e  v a l u e  of  t h e  work 
done and t h e  m a t e r i a l  f u r n i s h e d .  I n  s u c h  
c a s e ,  t h e  b u i l d i n g  o r  improvement i s  t o  be  
deemed comple t ed ,  s o  f a r  a s  t h e  r i g h t s  o f  
p e r s o n s  t o  a s s e r t  l i e n s  is  c o n c e r n e d . '  36 
Am.Jur. ,  sec. 35 ,  p .  38 ."  144 P.2d a t  191 .  

The v e r d i c t  and judgment  o f  t h e  D i s t r i c t  C o u r t  a r e  

a f f i r m e d .  



We concur :  

a J - I A ,  K ' d  WNLJ4- 
C h i e f  J u s t i c e  


