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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of  t h e  C o u r t .  

T h i s  a c t i o n  was commenced i n  t h e  D i s t r i c t  C o u r t  of  

t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  i n  and f o r  t h e  County o f  Lewis 

and C l a r k ,  by c o m p l a i n t  f o r  d e c l a r a t o r y  judgment on August  

31 ,  1979 .  On March 20, 1980 ,  an amended c o m p l a i n t ,  add ing  

n e c e s s a r y  p a r t i e s  and d e l e t i n g  p a r t i e s  deemed u n n e c e s s a r y  t o  

t h i s  a c t i o n ,  was f i l e d .  P l a i n t i f f s - r e l a t o r s  f i l e d  a  mo t ion  

f o r  l e a v e  t o  f i l e  a  second  amended c o m p l a i n t  on J u n e  1 8 ,  

1980 .  P r i o r  t o  any  a c t i o n  o f  t h e  c o u r t  r e g a r d i n g  t h i s  

m o t i o n ,  r e l a t o r s  f i l e d  a  second  mot ion  f o r  l e a v e  t o  f i l e  a  

r e v i s e d  second amended c o m p l a i n t .  D e f e n d a n t s  o b j e c t e d  t o  

t h i s  mo t ion  and r e q u e s t e d  s a n c t i o n  be  imposed upon r e l a t o r s  

a s  a  c o n d i t i o n  t o  p r o c e e d i n g  w i t h  t h i s  r e v i s e d  second 

amended c o m p l a i n t .  Respondent  D i s t r i c t  C o u r t  g r a n t e d  t h e  

mo t ion  f o r  l e a v e  t o  f i l e  t h e  r e v i s e d  c o m p l a i n t ,  b u t  r e s e r v e d  

r u l i n g  on t h e  r e q u e s t e d  t e r m s .  A f t e r  b r i e f i n g  by a l l  

p a r t i e s ,  r e s p o n d e n t  D i s t r i c t  C o u r t  g r a n t e d  d e f e n d a n t s '  

r e q u e s t  by imposing an  award of  c o s t s  upon r e l a t o r s  a s  a  

c o n d i t i o n  p r e c e d e n t  t o  p r o c e e d i n g  w i t h  t h e  r e v i s e d  second 

amended c o m p l a i n t .  From t h i s  o r d e r ,  r e l a t o r s  p e t i t i o n  f o r  a  

w r i t  of  s u p e r v i s o r y  c o n t r o l .  

On August  31 ,  1979 ,  F r i e n d s  o f  t h e  E a r t h ,  I n c . ,  

Edward M .  Dobson, D a n i e l  H .  Henning,  Gary Matson, V i c k i  

G a l e ,  R o b e r t  K .  L e n d i s ,  t h e  Montana E d u c a t i o n  A s s o c i a t i o n ,  

and t h e  Montana S t a t e  F e d e r a t i o n  o f  T e a c h e r s ,  a s  p l a i n t i f f s ,  

f i l e d  a  c o m p l a i n t  f o r  d e c l a r a t o r y  judgment a g a i n s t  t h e  

Mon tana  B o a r d  o f  Land C o m m i s s i o n e r s  a n d  W e s t m o r e l a n d  

R e s o u r c e s ,  I n c . ,  a s  d e f e n d a n t s .  T h i s  c o m p l a i n t  a l l e g e d  

b a s i c a l l y  t h a t  t h e  l a n d  commiss ione r s  were n o t  r e q u i r i n g  

Westmoreland R e s o u r c e s ,  I n c . ,  t o  pay t h e  f u l l  marke t  v a l u e  



f o r  r o y a l t y  r i g h t s  f o r  t h e  e x t r a c t i o n  o f  c o a l  on s t a t e  t r u s t  

l a n d s  a s  r e q u i r e d  b y  l a w .  The  c o m p l a i n t  p r a y e d  f o r  

d e c l a r a t o r y  judgment t h a t  c o a l  l e a s e s  i s s u e d  t o  Westmoreland 

by t h e  l a n d  commiss ione r s  were n u l l  and v o i d ,  f o r  an  

a d j u d i c a t i o n  of t h e  l a n d  commiss ione r s1  d u t y  t o  o b t a i n  f u l l  

m a r k e t  v a l u e ,  and f o r  a t t o r n e y  f e e s  and c o s t s  o f  s u i t .  

W e s t m o r e l a n d  R e s o u r c e s ,  I n c . ,  f i l e d  s u c c e s s i v e  

m o t i o n s  f o r  s u b s t i t u t i o n  o f  j udge ,  and t h e  Honorable  John  S .  

Henson assumed j u r i s d i c t i o n  on November 1, 1979.  P u r s u a n t  

t o  s t i p u l a t i o n  o f  t h e  p a r t i e s  and o r d e r  o f  t h e  c o u r t ,  an  

amended c o m p l a i n t  was f i l e d  on J a n u a r y  1 7 ,  1980 ,  which added 

F l o r e n c e - C a r l t o n  C o n s o l i d a t e d  S c h o o l s ,  D i s t r i c t s  1 5  and 6 ,  

a s  a  p l a i n t i f f  t o  t h i s  a c t i o n .  

On March 11, 1980,  f o l l o w i n g  m o t i o n s ,  n o t i c e s ,  and 

h e a r i n g s ,  t h e  D i s t r i c t  C o u r t  r u l e d  t h a t  F r i e n d s  o f  t h e  

E a r t h ,  I n c . ,  d i d  n o t  have  s t a n d i n g  and was,  t h e r e f o r e ,  

d i s m i s s e d  from t h e  a c t i o n .  The c o u r t  a l s o  r u l e d  t h a t  

a d d i t i o n a l  p a r t i e s  were i n d i s p e n s a b l e  t o  t h e  a c t i o n  and 

o r d e r e d  p l a i n t i f f s ,  r e l a t o r s  h e r e ,  t o  e f f e c t  j o i n d e r  of  s u c h  

p a r t i e s .  On March 20, 1980 ,  i n  compl i ance  w i t h  t h i s  o r d e r ,  

r e l a t o r s  f i l e d  an  amended c o m p l a i n t  j o i n i n g  t h e  f o l l o w i n g  

d e f e n d a n t s  w i t h  t h e  l a n d  commiss ione r s  and Westmoreland 

R e s o u r c e s ,  I n c . :  Ark land  Company; A y r s h i r e  Coal  Company; 

t h e  C a r t e r  O i l  Company; C o n s o l i d a t e d  Coal  Company; Decker 

Coal  Company; Gulf O i l  C o r p o r a t i o n ;  Mapco, I n c . ;  Mobil O i l  

C o r p o r a t i o n ;  S p r i n g  C r e e k  C o a l  Company; P e a b o d y  C o a l  

Company; P e t e r  K i e w i t  S o n s 1  C o r p o r a t i o n ;  R o b e r t  W .  Adams; 

Un i t ed  S t a t e s  S t e e l  C o r p o r a t i o n ;  Wes te rn  Energy Company; 

Thermal Energy ,  I n c . ;  and Thermal R e s o u r c e s ,  I n c .  

The amended c o m p l a i n t  s o u g h t  t o  r e n d e r  vo id  a l l  s t a t e  



s c h o o l  l a n d  c o a l  l e a s e s  h e l d  by t h e  above-named d e f e n d a n t s .  

I t  s o u g h t  d e c l a r a t o r y  judgment a l l e g i n g  s o l e l y  t h a t  t h e  

r o y a l t y  r a t e s  i n  t h e  e x i s t i n g  l e a s e s  d i d  n o t  r e f l e c t  f u l l  

mar k e t  v a l u e .  No a l t e r n a t i v e  t h e o r i e s  o r  g r o u n d s  f o r  

c h a l l e n g i n g  t h e  l e a s e s  t h a n  t h a t  i n c l u d e d  i n  t h e  o r i g i n a l  

c o m p l a i n t  o f  August  31 ,  1979 ,  were i n c l u d e d  i n  t h e  amended 

c o m p l a i n t  f i l e d  March 20, 1980 .  

On J u n e  1 8 ,  1980 ,  r e l a t o r s  f i l e d  and s e r v e d  a  mo t ion  

f o r  l e a v e  t o  f i l e  a  s e c o n d  amended c o m p l a i n t .  A l l  

d e f e n d a n t s ,  e x c e p t  t h e  B o a r d  o f  Land C o m m i s s i o n e r s ,  

Westmoreland R e s o u r c e s ,  I n c . ,  Thermal R e s o u r c e s ,  I n c . ,  and 

Thermal Energy ,  I n c . ,  had f i l e d  r e s p o n s i v e  p l e a d i n g s  t o  t h e  

amended c o m p l a i n t  o f  March 20,  1980 ,  p r i o r  t o  t h e  s econd  

mot ion  t o  amend. The p roposed  second amended c o m p l a i n t  

added an  a d d i t i o n a l  c o u n t  i n  mandamus and s e t  f o r t h  f i v e  

a d d i t i o n a l  a l l e g a t i o n s ,  r e a s o n s  and b a s e s  f o r  r e l a t o r s '  

c o n t e n t i o n  t h a t  t h e  c o a l  l e a s e s  were n u l l  and v o i d .  

Defendan t  Un i t ed  S t a t e s  S t e e l  C o r p o r a t i o n  o b j e c t e d  t o  

t h e  f i l i n g  o f  t h e  second  amended c o m p l a i n t  and ,  i n  t h e  

a l t e r n a t i v e ,  r e q u e s t e d  t h e  c o u r t  t o  impose s a n c t i o n s  upon 

r e l a t o r s ,  such  s a n c t i o n s  t o  be a  r e a s o n a b l e  a l l o w a n c e  o f  

a t t o r n e y  f e e s  n e c e s s a r i l y  i n c u r r e d  i n  p r e p a r i n g  an answer t o  

t h e  second  amended c o m p l a i n t .  T h i s  o b j e c t i o n  was f i l e d  J u n e  

24, 1980 .  

P r i o r  t o  a  r u l i n g  on e i t h e r  r e l a t o r s '  mo t ion  f o r  

l e a v e  t o  f i l e  a  second  amended c o m p l a i n t  o r  Un i t ed  S t a t e s  

S t e e l ' s  o b j e c t i o n  t o  s u c h  mot ion ,  r e l a t o r s  f i l e d  a  mo t ion  

f o r  l e a v e  t o  f i l e  a  r e v i s e d  second amended c o m p l a i n t  on J u l y  

1 6 ,  1980 .  The p roposed  e f f e c t  o f  t h i s  r e v i s i o n  was t o  make 

t e n  changes  t o  t h e  second  amended c o m p l a i n t ,  such  c h a n g e s  



b e i n g  m a t t e r s  o f  s t y l e  and c o r r e c t  u suage ,  r a t h e r  t h a n  

m a t t e r s  of  s u b s t a n c e .  T h i s  mo t ion  was n o t i c e d  f o r  h e a r i n g  

on August  6 ,  1980 .  

P r i o r  t o  August  6 ,  1980 ,  a l l  d e f e n d a n t s  s e r v e d  and 

f i l e d  o b j e c t i o n s  t o  r e l a t o r s '  mot ion  f o r  l e a v e  t o  f i l e  t h e  

second  amended c o m p l a i n t  r e v i s e d .  A l l  d e f e n d a n t s  r e q u e s t e d  

s a n c t i o n s  o r  c o n d i t i o n s  be imposed upon r e l a t o r s  i n  t h e  

a l t e r n a t i v e .  

F o l l o w i n g  h e a r i n g  o n  A u g u s t  6 ,  1 9 8 0 ,  r e s p o n d e n t  

D i s t r i c t  C o u r t  r u l e d  t h a t  l e a v e  was g r a n t e d  t o  r e l a t o r s  t o  

f i l e  t h e  second  amended c o m p l a i n t  ( r e v i s e d ) .  The c o u r t  

r e s e r v e d  r u l i n g  on t h e  q u e s t i o n  o f  i m p o s i t i o n  o f  s a n c t i o n s  

u n t i l  f u r t h e r  b r i e f i n g  c o u l d  be s u b m i t t e d  by a l l  p a r t i e s .  

On S e p t e m b e r  2 4 ,  1 9 8 0 ,  r e s p o n d e n t  c o u r t  g r a n t e d  

t h e  r e q u e s t  f o r  t e r m s  by award ing  c o s t s  t o  d e f e n d a n t s .  The 

award was l i m i t e d  by t h e  c o u r t  t o  t h e  " e x p e n s e s ,  c o s t s ,  

a t t o r n e y  f e e s  a n d  s o  f o r t h  t h a t  t h e  d e f e n d a n t s  h a v e  

i n c u r r e d "  r e l a t i n g  t o  t h e  r e v i s e d  second amended c o m p l a i n t .  

D e f e n d a n t s  r e q u e s t e d  t h a t  s u c h  i n f o r m a t i o n  b e  

p r e s e n t e d  t o  t h e  c o u r t  by a f f i d a v i t s .  The c o u r t  r e q u e s t e d  

such  a f f i d a v i t s  from d e f e n d a n t s  by Oc tobe r  7 ,  1980.  The 

c o u r t  t h e n  g r a n t e d  r e l a t o r s  u n t i l  Oc tobe r  1 3 ,  1980 ,  t o  

r e v i e w  t h e  a f f i d a v i t s  and d e c i d e  whether  t o  r e q u e s t  a  

h e a r i n g  r e g a r d i n g  t h e  c o s t s  o r  t o  s i m p l y  f i l e  some th ing  on 

t h e  r e c o r d .  

D e f e n d a n t s  f i l e d  a f  f  i d a v i t s  o f  c o s t s  r a n g i n g  from 

$209.28 t o  $2,520.  R e l a t o r s  f i l e d  an a f f i d a v i t  and m o t i o n s  

i n  o p p o s i t i o n  t o  c l a i m s  f o r  a t t o r n e y  f e e s  on Oc tobe r  1 3 ,  

1980 ,  b u t  f a i l e d  t o  r e q u e s t  a  h e a r i n g  on t h e  m a t t e r .  Even- 

t u a l l y  r e l a t o r s  d i d  f i l e  a  mot ion  f o r  a  h e a r i n g  on November 



28 ,  1980. The mot ion ,  however,  came a f  t e r  t h e  imposed 

d e a d l i n e ;  t h u s ,  t h e  c o u r t  t ook  no a c t i o n  r e g a r d i n g  t h e  

r e q u e s t .  

On November 2 8 ,  1 9 8 0 ,  t h e  c o u r t  a w a r d e d  e a c h  

d e f e n d a n t  $150 p a r t i a l  c o s t s  a s  a  c o n d i t i o n  t o  r e l a t o r s 1  

p r o c e e d i n g  on t h e  r e v i s e d  second amended c o m p l a i n t .  The 

c o u r t  f u r t h e r  o r d e r e d  t h a t  such  an  award was n o t  d u e  t h e  

Mon tana  B o a r d  o f  Land C o m m i s s i o n e r s  o r  W e s t m o r e l a n d  

R e s o u r c e s  b e c a u s e  t h o s e  d e f e n d a n t s  h a d  n o t  f i l e d  a n y  

r e s p o n s i v e  p l e a d i n g s  i n  t h e  m a t t e r .  R e l a t o r s  were r e q u i r e d  

t o  make payment w i t h i n  t h i r t y  d a y s  a f t e r  e n t r y  o f  t h e  

j udgment . 
On December 22,  1980 ,  r e l a t o r s  d e p o s i t e d  w i t h  t h e  

c l e r k  o f  t h e  c o u r t  f i v e  c h e c k s  i n  t h e  amount o f  $150 e a c h ,  

p a y a b l e  t o  t h e  f i v e  s e p a r a t e  law f i r m s  h a n d l i n g  t h e  a c t i o n  

f o r  d e f e n d a n t s .  The c h e c k s  were  d e p o s i t e d  w i t h  t h e  e x p r e s s  

r e s e r v a t i o n  t h a t  t h e y  were t o  be d e l i v e r e d  o n l y  i f  t h e  c o u r t  

i n d i c a t e d  t h a t  t h e  amount r e c e i v e d  was i n  f u l l  s a t i s f a c t i o n  

o f  i t s  o r d e r .  These  c h e c k s ,  however,  were  never  d e l i v e r e d  

t o  d e f e n s e  c o u n s e l  because  on J a n u a r y  9 ,  1981 ,  Judge  Henson 

w r o t e  r e l a t o r s 1  c o u n s e l ,  i n f o r m i n g  him t h a t  r e l a t o r s  were  

r e q u i r e d  t o  pay e a c h  d e f e n d a n t  d e s i g n a t e d  by t h e  o r d e r  $150,  

n o t  e a c h  law f i r m  i n v o l v e d  ( a  t o t a l  award o f  $ 2 , 4 0 0 ) .  

S u b s e q u e n t l y ,  v a r i o u s  d e f e n d a n t s  f i l e d  m o t i o n s  f o r  

d i s m i s s a l  because  of  r e l a t o r s 1  noncompl iance  w i t h  t h e  o r d e r  

o f  November 28,  1980 .  On J a n u a r y  30,  1981 ,  r e l a t o r s  f i l e d  

t h i s  p e t i t i o n  f o r  w r i t  of  s u p e r v i s o r y  c o n t r o l  r e g a r d i n g  t h e  

o r d e r  award ing  c o s t s  a s  a  c o n d i t i o n  t o  p r o c e e d i n g  on t h e  

r e v i s e d  second amended c o m p l a i n t .  

T h e r e  have been two i s s u e s  s u b m i t t e d  t o  t h i s  C o u r t  



f o r  rev iew:  

1. Is a  w r i t  o f  s u p e r v i s o r y  c o n t r o l  an a p p r o p r i a t e  

form o f  j u d i c i a l  r ev i ew i n  t h i s  i n s t a n c e ?  

2 .  Did t h e  D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  i n  

award ing  " c o s t s "  t o  d e f e n d a n t s  a s  a  c o n d i t i o n  t o  r e l a t o r s '  

p r o c e e d i n g  on t h e  second  amended c o m p l a i n t  ( r e v i s e d )  ? 

R e l a t o r s  con tend  g e n e r a l l y  t h a t  t h e r e  is  no d i r e c t  

a p p e a l  o r  o t h e r  r e m e d i a l  p r o c e d u r e  a v a i l a b l e  i n  t h i s  

i n s t a n c e .  Moreover ,  i f  r e v i e w  is  n o t  g r a n t e d  under  t h e  

p e t i t i o n  o r  t h e  award n o t  p a i d ,  r e l a t o r s  w i l l  be d e n i e d  t h e  

r i g h t  t o  have t h e i r  c o m p l a i n t  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  

due  p r o c e s s  of  law,  t h e r e b y  r e s u l t i n g  i n  g r o s s  i n j u s t i c e ,  

o p p r e s s i o n  and i r r e p a r a b l e  i n j u r y .  

Regard ing  t h e  second  i s s u e  r e l a t o r s  con tend  t h a t  t h e  

D i s t r i c t  C o u r t  h a s  no a u t h o r i t y  t o  impose s a n c t i o n s  a g a i n s t  

a  p a r t y  a s  a  c o n d i t i o n  t o  a l l o w i n g  p roposed  amendments t o  

i ts  p l e a d i n g s .  Even i f  t e r m s  can  be imposed,  t h e  D i s t r i c t  

C o u r t ' s  award ing  o f  " a t t o r n e y  f e e s , "  a s  opposed t o  t h e  award 

o f  " i n c i d e n t a l  c o s t s , "  was imprope r .  F u r t h e r m o r e ,  s i n c e  t h e  

d e f e n d a n t s  have n o t  been p r e j u d i c e d  by t h e  amendments and 

s i n c e  r e l a t o r s  have n o t  engaged i n  g r o s s  m i s c o n d u c t ,  t h e  

i m p o s i t i o n  o f  s a n c t i o n s  c a n n o t  be j u s t i f i e d .  

Respondent  c o n t e n d s  f i r s t  t h a t  t h e  r e l i e f  a sked  f o r  

by r e l a t o r s  i s  n o t  a  p r o p e r  a r e a  f o r  a  w r i t  of  s u p e r v i s o r y  

c o n t r o l .  The o r d e r  award ing  " c o s t s "  is i n t e r l o c u t o r y  i n  

n a t u r e  and d o e s  n o t  p r e s e n t  e x t r a o r d i n a r y  o r  c o m p e l l i n g  

c i r c u m s t a n c e s  beyond s i m p l y  r e q u i r i n g  r e l a t o r s  t o  p roceed  t o  

t r i a l .  The i s s u e  r a i s e d  by r e l a t o r s  c a n  e a s i l y  be r a i s e d  on 

a p p e a l  a f t e r  a  t r i a l  h a s  been had on t h e  m e r i t s  and a  

judgment r e n d e r e d  t h e r e o n .  



Respondent  f u r t h e r  c o n t e n d s  t h a t  a u t h o r i t y  t o  impose 

c o n d i t i o n s  on r e l a t o r s '  r e q u e s t  t o  amend t h e i r  c o m p l a i n t  is 

drawn from t h e  l anguage  i n  Rule  1 5 ( a ) ,  M.R.Civ.P., which 

p r o v i d e s  t h a t  ". . . a  p a r t y  may amend h i s  p l e a d i n g s  o n l y  by 

l e a v e  o f  c o u r t  o r  by w r i t t e n  c o n s e n t  o f  t h e  a d v e r s e  p a r t y ;  

and l e a v e  s h a l l  be  f r e e l y  g i v e n  when j u s t i c e  s o  r e q u i r e s . "  

Thus ,  t h e  D i s t r i c t  C o u r t  is empowered t o  a c t  a s  j u s t i c e  

r e q u i r e s ,  t o  s a f e g u a r d  t h e  p a r t i e s  f r o m  p r e j u d i c e  b y  

imposing such  t e r m s  a s  a r e  j u s t  upon t h e  p a r t y  r e q u e s t i n g  

t h e  amendment. He re ,  d e f e n d a n t s  have been p r e j u d i c e d  t o  t h e  

e x t e n t  o f  i n c u r r i n g  s u b s t a n t i a l  c o s t s  a s  a  r e s u l t  o f  

r e l a t o r s '  d e s i r e  t o  e x p a n d  t h e i r  c o m p l a i n t  t o  i n c l u d e  

a d d i t i o n a l  l e g a l  t h e o r i e s  and r e l i e f ,  t h e r e b y  j u s t i f y i n g  t h e  

i m p o s i t i o n  o f  t e r m s .  

Respondent  r a i s e s  a  t h i r d  i s s u e  on a p p e a l :  Did t h e  

r e l a t o r s  waive any r i g h t  t o  an e v i d e n t i a r y  h e a r i n g  on t h e  

award t o  be g i v e n ,  e i t h e r  by f a i l i n g  t o  make a  t i m e l y  

r e q u e s t  f o r  such  a  h e a r i n g  o r  by a t t e m p t i n g  t o  comply w i t h  

t h e  D i s t r i c t  C o u r t ' s  o r d e r ?  The i s s u e ,  however,  need n o t  be  

d i s c u s s e d  f u r t h e r  i n  t h a t  r e l a t o r s  have s t a t e d  i n  t h e i r  

r e p l y  b r i e f  t h a t  t h e y  do n o t  s e e k  a  h e a r i n g  on t h e  amount o f  

t h e  award t o  be g r a n t e d  under  t h e  c o u r t ' s  o r d e r .  The 

r e l a t o r s '  s o l e  c o n t e n t i o n  is  t h a t  no amount can  be p r o p e r l y  

awarded under  t h e  c i r c u m s t a n c e s ,  and ,  t h u s ,  a  h e a r i n g  is  n o t  

r e q u i r e d .  

P r o p e r  j u d i c i a l  a d m i n i s t r a t i o n  r e q u i r e s  f reedom o f  

a c t i o n  b y  t h e  D i s t r i c t  C o u r t  p r i o r  t o  t r i a l  a n d  

n o n i n t e r f e r e n c e  on our  p a r t  a t  t h i s  s t a g e  o f  t h e  p r o c e e d i n g .  

S t a t e  ex  r e l .  Kosena v .  D i s t r i c t  C o u r t  ( 1 9 7 7 ) ,  172 Mont. 21 ,  

560 P.2d 522. The i n s t i t u t i o n  o f  an o r i g i n a l  p r o c e e d i n g  i n  



t h i s  C o u r t  s e e k i n g  a  w r i t  o f  s u p e r v i s o r y  c o n t r o l  c a n  b e  

j u s t i f i e d ,  however,  when t h e r e  is no d i r e c t  a p p e a l  o r  o t h e r  

r e m e d i a l  p r o c e d u r e  a v a i l a b l e  t o  p r o v i d e  r e l i e f  f rom t h e  

D i s t r i c t  C o u r t ' s  a c t i o n  a n d  when e x t r a o r d i n a r y  a n d  

c o m p e l l i n g  c i r c u m s t a n c e s  a r e  p r e s e n t e d .  S e e  Rule  17  ( a ) ,  

M.R.App.Civ.P. 

I n  t h i s  i n s t a n c e ,  no d i r e c t  a p p e a l  is a v a i l a b l e  f rom 

t h e  o r d e r  r e q u i r i n g  r e l a t o r s  t o  pay t h e  award t o  d e f e n d a n t s  

a s  a  c o n d i t i o n  t o  a l l o w i n g  t h e  amendment o f  t h e i r  c o m p l a i n t .  

F u r t h e r m o r e ,  w e  f i n d  t h a t  e x t r a o r d i n a r y  c i r c u m s t a n c e s  a r e  

p r e s e n t  which r e q u i r e  an i n q u i r y  i n t o  t h e  D i s t r i c t  C o u r t ' s  

p r o c e e d i n g s  p r i o r  t o  t r i a l  and f i n a l  judgment.  I f  we 

d e c l i n e d  t o  r ev i ew t h e  m a t t e r  a t  t h i s  s t a g e ,  r e l a t o r s  c o u l d  

b e  p r e c l u d e d  f r o m  p r o c e e d i n g  o n  a l l  c o u n t s  t h e y  deem 

n e c e s s a r y  f o r  a p p r o p r i a t e  r e l i e f ,  r e s u l t i n g  i n  a  p o s s i b l e  

improper  d e n i a l  o f  t h e i r  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s .  

The major i s s u e  i n  t h i s  p r o c e e d i n g  is  whether  t h e  

D i s t r i c t  C o u r t  was w i t h i n  i t s  j u r i s d i c t i o n  i n  imposing t e r m s  

upon t h e  a l l o w a n c e  o f  r e l a t o r s '  amended c o m p l a i n t .  Ru le  

1 5 ( a ) ,  M.R.Civ.P., p r o v i d e s  i n  p a r t :  

". . . O t h e r w i s e  a  p a r t y  may amend h i s  
p l e a d i n g  o n l y  by l e a v e  o f  t h e  c o u r t  o r  by 
w r i t t e n  c o n s e n t  o f  t h e  a d v e r s e  p a r t y ;  and  
l e a v e  s h a l l  be  f r e e l y  g i v e n  when j u s t i c e  s o  
r e q u i r e s . "  

Rule  1 5 ( a ) ,  M.R.Civ.P., a s  c i t e d  above ,  is  i d e n t i c a l  

t o  Rule  1 5 ( a )  o f  t h e  f e d e r a l  r u l e s  under  which it is  w i d e l y  

h e l d  t h a t  it is w i t h i n  a  c o u r t ' s  d i s c r e t i o n  t o  impose t e r m s  

o r  c o n d i t i o n s  upon g r a n t i n g  a  mo t ion  f o r  l e a v e  t o  amend. 

S e e  Key P h a r m a c e u t i c a l s ,  I n c .  v .  Lowey (S.D. N . Y .  1 9 7 2 ) ,  54  

F . R . D .  4 4 7 ;  S h e r r e l l  v .  M i t c h e l l  Aero ,  I n c .  ( D .  Wisc. 1 9 7 1 ) ,  

340 F.Supp. 219; Thermodynamics Corp.  v .  Union C a r b i d e  Corp.  



( D .  N . H .  1 9 6 7 ) ,  42 F . R . D .  607; J a c o b s  v .  McCloskey & Co. 

( E . D .  Pa .  1 9 6 6 ) ,  40 F.R.D. 486. Comments and r e a s o n s  f o r  

u p h o l d i n g  such  an e x e r c i s e  o f  d i s c r e t i o n  is f u l l y  d i s c u s s e d  

i n  6  Wr igh t  & M i l l e r ,  F e d e r a l  P r a c t i c e  and P r o c e d u r e ,  C i v i l  

" R u l e  1 5 ( a )  g i v e s  t h e  c o u r t  e x t e n s i v e  
d i s c r e t i o n  t o  d e c i d e  whether  t o  g r a n t  l e a v e  
t o  amend a f t e r  t h e  t i m e  f o r  amendment a s  o f  
c o u r s e  h a s  p a s s e d .  I n  a d d i t i o n ,  a  number o f  
c o u r t s  have conc luded  t h a t  i t  g i v e s  them 
a u t h o r i t y  t o  i m p o s e  c o n d i t i o n s  when 
p e r m i s s i o n  t o  amend is a l lowed  . . . The 
s t a t e m e n t  i n  Ru le  1 5 ( a )  t h a t  ' l e a v e  s h a l l  be 
f r e e l y  g i v e n  when j u s t i c e  s o  r e q u i r e s '  
p r e s u p p o s e s  t h a t  t h e  c o u r t  may u s e  i t s  
d i s c r e t i o n  t o  i m p o s e  c o n d i t i o n s  o n  t h e  
a l l o w a n c e  o f  a  p r o p o s e d  amendment  a s  a n  
a p p r o p r i a t e  means o f  b a l a n c i n g  t h e  i n t e r e s t s  
o f  t h e  p a r t y  s e e k i n g  t h e  amendment and t h o s e  
o f  t h e  p a r t y  o b j e c t i n g  t o  i t .  The i m p o s i t i o n  
o f  t e r m s  o f t e n  w i l l  f u r t h e r  t h e  r u l e ' s  
l i b e r a l  amendment  p o l i c y .  I f  t h e  p a r t y  
oppos ing  t h e  amendment c a n  be  p r o t e c t e d  by 
t h e  u s e  o f  c o n d i t i o n s  f r o m  a n y  p o s s i b l e  
p r e j u d i c e  t h a t  m i g h t  r e s u l t  f r o m  t h e  
u n t i m e l i n e s s  o f  t h e  amendment, t h e r e  is  no 
j u s t i f i a b l e  r e a s o n  f o r  n o t  a l l o w i n g  i t . "  

S e e  a l s o  3 Moore ' s  F e d e r a l  P r a c t i c e  tl15.08 [ 6 ] .  

A s  a  r e s u l t  o f  t h e  D i s t r i c t  C o u r t ' s  d i s c r e t i o n  t o  

impose t e r m s ,  t h e  q u e s t i o n  now becomes whether  t h e  c o u r t  i n  

t h i s  i n s t a n c e  abused  i t s  d i s c r e t i o n .  I n  t h i s  r e g a r d ,  t h e  

most  i m p o r t a n t  f a c t o r ,  and p e r h a p s  t h e  most  f r e q u e n t  r e a s o n  

g i v e n  f o r  deny ing  l e a v e  t o  amend, is t h a t  t h e  o p p o s i n g  p a r t y  

w i l l  be p r e j u d i c e d  i f  t h e  movant is p e r m i t t e d  t o  a l t e r  h i s  

p l e a d i n g .  M i t c h e l l  v .  M i t c h e l l  ( 1 9 7 6 ) ,  169  Mont. 134 ,  545 

P.2d 657.  O the r  f a c t o r s  t o  be c o n s i d e r e d  a r e  t h e  good f a i t h  

o f  t h e  p a r t y  s e e k i n g  t h e  amendment, t h e  r e a s o n s  f o r  t h e  

m o v a n t ' s  d e l a y ,  and t h e  l e n g t h  o f  t h e  d e l a y .  M i t c h e l l  v .  

M i t c h e l l ,  s u p r a ;  6  Wr igh t  & M i l l e r ,  F e d e r a l  P r a c t i c e  and 

P r o c e d u r e ,  C i v i l  55 1487,  1488 .  

Here ,  t h e  o r i g i n a l  c o m p l a i n t  was f i l e d  on August  31 ,  



1979.  The c o m p l a i n t  a l l e g e d  t h a t  c e r t a i n  c o a l  l e a s e s  

e n t e r e d  i n t o  by d e f e n d a n t  S t a t e  Board o f  Land Commissioners  

and t h e  r ema in ing  d e f e n d a n t s  were v o i d a b l e  o r  v o i d .  The 

c o m p l a i n t  was grounded  on t h e  t h e o r y  t h a t  t h e  Boa rd ,  by 

e n t e r i n g  i n t o  l e a s e s  which p r o v i d e d  f o r  a  r o y a l t y  r a t e  below 

f u l l  m a r k e t  v a l u e ,  was i n  v i o l a t i o n  o f  s e c t i o n  77-3-315, 

MCA, a n d ,  t h u s ,  was i n  b r e a c h  o f  t r u s t  r e s p o n s i b i l i t i e s  owed 

t o  r e l a t o r s .  R e l a t o r s  p rayed  t h a t  t h e  D i s t r i c t  C o u r t  i s s u e  

a  d e c l a r a t o r y  judgment a d j u d i c a t i n g  t h e  d u t y  o f  t h e  Board o f  

Land Commissioners  t o  o b t a i n  t h e  f u l l  m a r k e t  v a l u e  o f  t h e  

l a n d  and d e c l a r i n g  t h e  l e a s e s  n u l l  and vo id  f o r  t h e  B o a r d ' s  

f a i l u r e  t o  a b i d e  by t h i s  d u t y .  

C e r t a i n  p l a i n t i f f s  w e r e  d i s m i s s e d  f r o m  t h e  

p r o c e e d i n g s  and a d d i t i o n a l  p l a i n t i f f s  and d e f e n d a n t s  were 

j o i n e d  by o r d e r  o f  t h e  c o u r t  and s t i p u l a t i o n  o f  t h e  p a r t i e s  

i n  amended c o m p l a i n t s  f i l e d  on J a n u a r y  1 7 ,  1980 and March 

20, 1980 .  No a d d i t i o n a l  a l l e g a t i o n s  o r  t h e o r i e s  c h a l l e n g i n g  

t h e  v a l i d i t y  o f  t h e  l e a s e s  w e r e  i n c l u d e d  i n  t h e s e  

c o m p l a i n t s .  On J u n e  1 8 ,  1980 ,  r e l a t o r s  f i l e d  t h e i r  mot ion  

f o r  l e a v e  t o  f i l e  t h e  second  amended c o m p l a i n t .  T h i s  mo t ion  

was made a f t e r  a l l  b u t  f o u r  o f  t h e  d e f e n d a n t s  had f i l e d  

r e s p o n s i v e  p l e a d i n g s  t o  t h e  a l l e g a t i o n s  and g r o u n d s  f o r  

r e l i e f  s e t  f o r t h  i n  t h e  o r i g i n a l  and amended c o m p l a i n t .  

The second amended c o m p l a i n t  a g a i n  a l l e g e d  t h a t  t h e  

c o a l  l e a s e s  were vo id  o r  v o i d a b l e .  R e l a t o r s ,  however ,  i n  

s u p p o r t i n g  t h e  a l l e g a t i o n  expanded t h e  t h e o r y  o f  t h e i r  case 

t o  i n c l u d e  t h e  f o l l o w i n g  c o n t e n t i o n s  n o t  p r e v i o u s l y  

p r e s e n t e d  t o  t h e  c o u r t :  

(1) The Board ,  by e n t e r i n g  i n t o  t h e  l e a s e s ,  had a c t e d  

i n  v i o l a t i o n  of  A r t .  X ,  S e c t i o n  11, 1972 Mont .Const . ;  o f  



s e c t i o n  81 -501  t h r o u g h  8 1 - 5 5 1 ,  R . C . M .  1 9 4 7  ( s e c t i o n s  

77-3-301 t h r o u g h  77-3-321, MCA) ; s e c t i o n  81-103, R . C  . M .  

1 9 4 7  ( s e c t i o n s  77-1-202 a n d  7 7 - 1 - 2 0 3 ( 1 ) ,  M C A ) ;  s e c t i o n  

77-1-102, MCA; and t h e  l aws  o f  t h e  S t a t e  o f  Montana and t h e  

U n i t e d  S t a t e s  r e l a t i n g  t o  t h e  powers  and o b l i g a t i o n s  o f  

t r u s t e e s .  

( 2 )  The Board h a s  v i o l a t e d  i t s  t r u s t  r e s p o n s i b i l i t i e s  

i n  w a s t i n g  t h e  a s s e t s  o f  t h e  t r u s t  by removing t h e  s u b j e c t  

o f  t h e  t r u s t  ( c o a l  d e p o s i t s )  from t h e  c o m p e t i t i v e  m a r k e t ,  

w h e r e i n  a g r e a t e r  r o y a l t y  r a t e  c o u l d  be  o b t a i n e d ,  f o r  an 

u n c o n s c i o n a b l e  p e r i o d  o f  t i m e .  

( 3 )  The  B o a r d  h a s  f u r t h e r  v i o l a t e d  i t s  t r u s t  

r e s p o n s i b i l i t i e s  by f a i l i n g  t o  e f f e c t  a f o r f e i t u r e  o f  t h e  

l e a s e s  on t h e  b a s i s  t h a t  t h e  d e f e n d a n t  lessees have b reached  

an  i m p l i e d  c o v e n a n t  t o  d e v e l o p ,  p roduce  and m a r k e t  t h e  c o a l .  

( D e f e n d a n t  l e s s e e s  a l l e g e d l y  have  y e t  t o  d e v e l o p  t h e  l a n d  

f o r  c o a l  p r o d u c t i o n . )  

( 4 )  The Board ,  by g r a n t i n g  a  u n i l a t e r a l ,  p r eempto ry  

r i g h t  o f  t e r m i n a t i o n  t o  d e f e n d a n t  l e s s e e s  w i t h o u t  r e c e i v i n g  

a  s i m i l a r  r i g h t ,  h a s  u n r e a s o n a b l y  r e l i n q u i s h e d  c o n t r o l  o f  

t r u s t  a s s e t s  w i t h o u t  m u t u a l i t y  o r  c o n s i d e r a t i o n .  

( 5 )  The r o y a l t y  r a t e s  i n  t h e  l e a s e  do  n o t  r e p r e s e n t  

f u l l  and f a i r  m a r k e t  v a l u e  a s  compared w i t h  o t h e r  r o y a l t i e s  

on c o n t i g u o u s  o r  s i m i l a r  l a n d .  The l e a s e s  have  t h u s  r educed  

t h e  f u l l  m a r k e t  v a l u e  o f  t h e  e s t a t e  c o n s t i t u t i n g  a  d i r e c t  

v i o l a t i o n  of  t h e  p u r p o s e  of  t h e  t r u s t  t o  o b t a i n  t h e  maximum 

b e n e f i t  f o r  i t s  b e n e f i c i a r i e s .  

I n  a d d i t i o n  t o  expand ing  t h e  t h e o r y  o f  t h e i r  a c t i o n ,  

r e l a t o r s '  second  amended c o m p l a i n t  a l s o  expanded t h e  p r a y e r  

f o r  r e l i e f  t o  i n c l u d e  a  r e q u e s t  f o r  a  w r i t  o f  mandamus 



c o m p e l l i n g  t h e  Board t o  v o i d  t h e  l e a s e s  and t o  make t h e  l a n d  

a v a i l a b l e  f o r  new and r e n e g o t i a t e d  l e a s e s .  

Upon r e c e i v i n g  t h e  mot ion  f o r  l e a v e  t o  f i l e  t h i s  

amended c o m p l a i n t ,  d e f e n d a n t s  o b j e c t e d  and a rgued  t h a t ,  i f  

l e a v e  was  g r a n t e d ,  i t  s h o u l d  b e  made c o n d i t i o n a l .  

D e f e n d a n t s '  r e q u e s t  was based  on a  c o n t e n t i o n  t h a t  by 

a l l o w i n g  t h e  amendment, t h e y  would be  p r e j u d i c e d  t o  t h e  

e x t e n t  o f  i n c u r r i n g  s u b s t a n t i a l  c o s t s .  The D i s t r i c t  C o u r t  

a g r e e d  w i t h  d e f e n d a n t s '  p o s i t i o n  a n d  imposed  t e r m s  i n  

g r a n t i n g  r e l a t o r s '  mo t ion .  

I n  t h e i r  p e t i t i o n  f o r  a  w r i t  o f  s u p e r v i s o r y  c o n t r o l  

r e l a t o r s  a r g u e  t h a t  s i n c e  f o r m a l  d i s c o v e r y  p r o c e e d i n g s  had 

n o t  b e e n  i n s t i t u t e d  e . ,  i n t e r r o g a t o r i e s  s e r v e d  o r  

d e p o s i t i o n s  t a k e n )  and s i n c e  t h e  c a s e  had n o t  been s e t  f o r  

t r i a l  o r  b r i e f i n g  on t h e  m e r i t s ,  t h e r e  was no p r e j u d i c e  t o  

d e f e n d a n t s  caused  by f i l i n g  t h e  second  amended c o m p l a i n t .  

The  o n l y  r e t r a c i n g  o f  e f f o r t  r e q u i r e d  o f  d e f e n d a n t s ,  

m a i n t a i n s  r e l a t o r s ,  would be  t o  f i l e  amended answers .  

W e  f i n d  t h a t  g e n e r a l l y  t h e  D i s t r i c t  C o u r t  h a s  t h e  

power t o  impose t e r m s  o r  c o n d i t i o n s  on l e a v e  t o  f i l e  an 

amended c o m p l a i n t .  R e l a t o r s  a r g u e ,  h o w e v e r ,  t h a t  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  c o n s i d e r i n g  " a t t o r n e y  f e e s "  a s  a  

component of  t h e  p a r t i a l  c o s t s  g r a n t e d  a s  a  c o n d i t i o n  t o  

t h e i r  amendment. I n  s u p p o r t  of  t h e  a rgument ,  r e l a t o r s  r e l y  

upon t h e  g e n e r a l  r u l e  adop ted  by t h i s  C o u r t  t h a t  i n  t h e  

a b s e n c e  o f  a  c o n t r a c t u a l  agreement  o r  s p e c i f i c  s t a t u t o r y  

a u t h o r i t y ,  a t t o r n e y  f e e s  a r e  n o t  r e c o v e r a b l e .  S e e  Winer v .  

J o n a l  C o r p o r a t i o n  ( 1 9 7 6 ) ,  169  Mont. 247, 545 P.2d 1094;  

K i n t n e r  v .  Harr  ( 1 9 6 5 ) ,  146  Mont. 461, 408 P.2d 487. 

R e l a t o r s  have p r o p e r l y  se t  f o r t h  t h e  g e n e r a l  r u l e  i n  



r e g a r d  t o  an award o f  a t t o r n e y  f e e s .  I t  s h o u l d  be n o t e d ,  

however,  t h a t  t h e  r u l e  h a s  been expanded t o  i n c l u d e  a l l o w i n g  

a t t o r n e y  f e e s  i n  s p i t e  o f  t h e  a b s e n c e  o f  any s p e c i f i c  

s t a t u t e  o r  c o n t r a c t u a l  ag reemen t ,  s o l e l y  upon e q u i t a b l e  

g r o u n d s .  See  Means v .  Montana Power Company ( 1 9 8 1 ) ,  - 
Mont. , 625 P.2d 32 ,  38 S t .Rep .  351.  I t  is upon t h i s  

same i n h e r e n t  e q u i t a b l e  power t h a t  o t h e r  c o u r t s  have  a l l o w e d  

t h e  i m p o s i t i o n  o f  an award o f  a t t o r n e y  f e e s  a s  a  c o n d i t i o n  

t o  amendment. See  M a t l a c k ,  I n c .  v .  Hupp C o r p o r a t i o n  ( E . D .  

Pa.  1 9 7 2 ) ,  57 F . R . D .  151;  M i r a b e l l a  v .  Banco I n d u s t r i a l  de  

l a  Republics A r g e n t i n a  ( 1 9 7 0 ) ,  34 App .Div .2d  6 3 0 ,  309  

N.Y.S.2d 400; W i l l i a m  v .  Myer ( 1 9 0 7 ) ,  150  C a l .  714,  89 P.  

972. 

I f ,  under  a l l  o f  t h e  c i r c u m s t a n c e s  o f  a  c a s e ,  j u s t i c e  

would r e q u i r e  t h e  i m p o s i t i o n  o f  c o s t s  a s  a  c o n d i t i o n  t o  

a l l o w i n g  an amendment, e q u i t y  can  f u r t h e r ,  i n  ex t r eme  c a s e s ,  

a l l o w ,  a s  a n  e l e m e n t  o f  t h o s e  c o s t s ,  a t t o r n e y  f e e s .  

P r e j u d i c e  t o  a  p a r t y  i n  t h i s  k ind  o f  c a s e  r e s u l t i n g  from an 

amended c o m p l a i n t  is n o t  l i m i t e d  s o l e l y  t o  g e n e r a l  c o s t s  

expended i n  u n d e r t a k i n g  a d d i t i o n a l  p r e p a r a t i o n  b u t  o b v i o u s l y  

can  i n c l u d e  a t t o r n e y  f e e s  expended i n  r e s p o n d i n g  t o  i s s u e s  

o r  t h e o r i e s  n o t  p r e v i o u s l y  a s s e r t e d .  T h i s  d i s c r e t i o n  by t h e  

c o u r t ,  however ,  s h o u l d  b e  c a r e f u l l y  and s p a r i n g l y  used  and 

t h e  c o u r t  s h o u l d  be c a r e f u l  t h a t  a  s p i n - o f f  d o e s  n o t  d e v e l o p  

which would o r  c o u l d  deny  t h e  a d v e r s e  p a r t y  a c c e s s  t o  t h e  

c o u r t  and a  f a i r  t r i a l  on t h e  m e r i t s .  

R e l a t o r s '  f i n a l  a rgument  is t h a t  t h e  $150 award t o  

e a c h  d e f e n d a n t  is  u n s u p p o r t e d ,  u n r e a s o n a b l e ,  and amounts t o  

a  c l e a r  abuse  o f  d i s c r e t i o n  by t h e  D i s t r i c t  C o u r t .  

Due t o  r e l a t o r s '  f a i l u r e  t o  t i m e l y  r e q u e s t  a  h e a r i n g  



on t h e  m a t t e r ,  t h e  o n l y  e v i d e n c e  upon which t h e  award c o u l d  

be based  i s  c o n t a i n e d  i n  t h e  a f f i d a v i t s  s u b m i t t e d  by t h e  

p a r t i e s  l i s t i n g  t h e  c o s t s  i n c u r r e d  a s  a  r e s u l t  o f  t h e  

amendment .  The t o t a l  c o s t s  l i s t e d  i n  t h e  a f f i d a v i t s  

( i n c l u d i n g  a t t o r n e y  f e e s )  ranged  from $209.28 t o  $2 ,520 .  

These  c l a i m s  r e p r e s e n t  e x p e n d i t u r e s  made by t h e  v a r i o u s  law 

f i r m s ,  which i n  some i n s t a n c e s  r e p r e s e n t  more t h a n  one  

d e f e n d a n t .  I t  would a p p e a r  t h a t  t h e  c l a i m s  have  been  

i n f l a t e d  w i t h  i n a p p r o p r i a t e  e x p e n d i t u r e s  ( i . e . ,  e x p e n s e s  and 

f e e s  f o r  a l l  s e r v i c e s  a s  t o  a l l  p l e a d i n g s  t o  d a t e ,  n o t  j u s t  

t h o s e  e x p e n s e s  and f e e s  r e l a t e d  t o  t h e  f i l i n g  of  t h e  s econd  

amended c o m p l a i n t )  . T h i s ,  however ,  d o e s  n o t  i n v a l i d a t e  t h e  

$150 a s s e s s m e n t ,  a t  l e a s t  m a t h e m a t i c a l l y .  

A s  i n d i c a t e d  h e r e i n ,  w e  a f f i r m  t h e  D i s t r i c t  C o u r t ' s  

a u t h o r i t y  t o  i m p o s e  c o n d i t i o n s  o n  a  r e q u e s t  t o  amend 

p l e a d i n g s ,  a s  o r  when j u s t i c e  r e q u i r e s .  The i m p o s i t i o n  o f  

such  s a n c t i o n s ,  however ,  r e q u i r e s  a  showing o f  e x t r a o r d i n a r y  

p r e j u d i c e .  We do n o t  f i n d  s u f f i c i e n t  s t r e n g t h  i n  t h e  r e c o r d  

h e r e  t o  s u p p o r t  t h i s  d e g r e e  o f  p r e j u d i c e ;  nor  d i d  a l l  

p a r t i e s  s u f f e r  t h e  same k i n d  o r  amoun t  o f  p r e j u d i c e .  

T h e r e f o r e ,  t h e  o r d e r  imposing c a s h  s a n c t i o n s  is  v a c a t e d  and 

se t  a s i d e ,  w i t h o u t  p r e j u d i c e ,  s o  t h a t  t h e  m a t t e r  c a n  be 

r a i s e d  on an a p p e a l ,  i f  a p p r o p r i a t e .  



We concur: 

D'strict Judge, sitting in 
p 4 ace of Mr. Chief Justice 
Frank I. Haswell 


