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M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Edward C . ,  p e t i t i o n e d  f o r  a  w r i t  of habeas corpus  on 

beha l f  of h i s  minor son,  William E.  The p e t i t i o n  stemmed 

from an o rde r  of t h e  J u s t i c e  Court ,  Powell County, f i n d i n g  

William g u i l t y  of i l l e g a l  pos ses s ion  of a l c o h o l  and sen- 

t enc ing  him t o  a  $50 f i n e  and ten  days  i n  t h e  Powell County 

j a i l .  

William i s  a 17-year-old minor who l i v e s  i n  Deer Lodge, 

Montana. On January 30, 1981, he w a s  a r r e s t e d  f o r  i l l e g a l  

possess ion  of a l coho l ,  a  misdemeanor. A c i t a t i o n  was i s s u e d ,  

and William was ordered  t o  appear i n  t h e  Powell County 

J u s t i c e  Cour t ,  Deer Lodge, Montana. 

William appeared be fo re  t h e  j u s t i c e  c o u r t  on February 

3, 1981. H e  was unaccompanied by p a r e n t  o r  counse l .  William 

was r ead  h i s  r i g h t s  i nc lud ing  h i s  r i g h t  t o  counsel .  P e t i t i o n e r  

a s s e r t s  t h e  minor was n o t  advised t h a t  h i s  p a r e n t s  could o r  

should be p re sen t .  Add i t i ona l ly ,  p e t i t i o n e r  a l l e g e s  t h a t  

William reques ted  t h e  r i g h t  t o  speak w i t h  h i s  f a t h e r ,  b u t  

such r e q u e s t  was denied a f t e r  William admi t ted  t o  posses s ion  

of two cans  of bee r .  

By a f f i d a v i t ,  t h e  p r e s i d i n g  j u s t i c e  of t h e  peace s t a t e d  

t h a t  William was o f f e r e d  t h e  oppor tun i ty  t o  have h i s  p a r e n t s  

p r e s e n t .  The minor defendant  a l l e g e d l y  had a l r e a d y  d i scussed  

t h e  problem wi th  h i s  p a r e n t s ;  he d i d  n o t  want them t h e r e ,  

and he d i d  n o t  want counse l .  According t o  t h e  j u s t i c e ,  

William admit ted possess ion  of a l c o h o l  and wanted t o  p lead  

g u i l t y  though he had been advised of t h e  f i n e  and j a i l  t ime 

t o  be imposed. 

William was found g u i l t y  of i l l e g a l  pos ses s ion  of 

a l c o h o l  and sentenced t o  a  $50 f i n e  and t e n  days i n  t h e  



county j a i l .  The j a i l  t e r m  was t o  be s a t i s f i e d  by se rv ing  

f i v e  consecut ive  weekends, beginning a t  4 :00  p.m. of each 

Fr iday  and ending a t  4:00 p.m. each Sunday. William began 

se rv ing  t h e  sen tence ,  dur ing  the  weekends of February 6-8 

and 13-15, 1981, whereupon t h e  sen tence  was suspended by 

agreement of a l l  p a r t i e s  u n t i l  t h e  ma t t e r  could be heard and 

decided by t h i s  Court .  

The i s s u e  presen ted  t o  t h i s  Court  i s :  Whether William 

E.  e f f e c t i v e l y  waived h i s  c o n s t i t u t i o n a l  r i g h t  t o  counse l  i n  

t h e  j u s t i c e  c o u r t ?  

The i s s u e  i n  t h i s  c a s e  a r i s e s  a s  a r e s u l t  of t h e  concur- 

r e n t  j u r i s d i c t i o n  over i l l e g a l  pos ses s ion  of a l coho l  v i o l a t i o n s  

g ran ted  t o  youth c o u r t s  and t o  j u s t i c e ,  munic ipa l ,  o r  c i t y  

c o u r t s .  Sec t ion  41-5-203, MCA, Montana Youth Court  Act,  

p rov ides  t h a t :  

" (1) Except a s  provided i n  subsec t ion  ( 2 ) ,  t h e  
c o u r t  has  e x c l u s i v e  o r i g i n a l  j u r i s d i c t i o n  of a l l  
proceedings  under t h e  Montana Youth Cour t  Act i n  
which a  youth i s  a l l e g e d  t o  be a  d e l i n q u e n t  youth,  
a  youth i n  need of supe rv i s ion ,  o r  a  youth i n  need 
of c a r e  o r  concerning any person under 2 1  y e a r s  of 
age  charged w i t h  having v i o l a t e d  any law of t h e  
s t a t e  o r  o rd inance  of any c i t y  o r  town o t h e r  than  a  
t r a f f i c  o r  f i s h  and game law p r i o r  t o  having become 
18 y e a r s  of age.  

" ( 2 )  J u s t i c e ,  municipal ,  and c i t y  c o u r t s  have 
concur ren t  j u r i s d i c t i o n  wi th  t h e  youth c o u r t  over  
a l l  a l c o h o l i c  beverage v i o l a t i o n s  a l l e g e d  t o  have 
been committed by a  youth."  

Possess ion  of a l c o h o l  i s  an o f f e n s e  pu r suan t  t o  s e c t i o n  

45-5-624, MCA, which provides:  

" (1) . . . A person under t h e  age  of 19 commits t h e  
o f f e n s e  of posses s ion  of an i n t o x i c a t i n g  subs tance  
i f  he knowingly has  i n  h i s  possess ion  an  a l c o h o l i c  
beverage,  excep t  t h a t  he does n o t  commit t h e  
o f f e n s e  when i n  t h e  course  of h i s  employment it i s  
necessary t o  posses s  a l c o h o l i c  beverages ."  

The p e n a l t i e s  pursuant  t o  t h i s  s t a t u t e  a r e :  

" ( 2 )  A person convic ted  of t h e  o f f e n s e  of possess ion  
of an  i n t o x i c a t i n g  subs tance  s h a l l  be f i n e d  n o t  
t o  exceed $50 o r  be  imprisoned i n  t h e  county j a i l  



f o r  any term n o t  t o  exceed 10 d a y s ,  o r  bo th .  I f  
p roceed ings  a r e  h e l d  i n  t h e  you th  c o u r t ,  t h e  p re -  
c e d i n g  p e n a l t y  does  n o t  a p p l y ,  and t h e  o f f e n d e r  
s h a l l  b e  t r e a t e d  a s  a n  a l l e g e d  you th  i n  need o f  
s u p e r v i s i o n  a s  d e f i n e d  i n  41-5-103(13) . . ." 
I n  l i g h t  of  s e c t i o n  45-5-624, MCA, i t  i s  c l e a r  t h a t  t h e  

coun ty  a t t o r n e y  h a s  s o l e  d i s c r e t i o n  o v e r  which c o u r t  s h a l l  

h e a r  i l l e g a l  p o s s e s s i o n  of a l c o h o l  v i o l a t i o n s .  D i f f i c u l t i e s  

a r i s e  because  a l t h o u g h  a  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  

must be r e s p e c t e d  i n  each  s e t t i n g ,  waiver  p r o v i s i o n s  a r e  

e x p r e s s l y  s t a t e d  f o r  you th  c o u r t  and would s e e m  t o  be  a t  

v a r i a n c e  w i t h  t h o s e  i n  j u s t i c e  c o u r t .  

Regarding t h e  r i g h t  t o  c o u n s e l  i n  j u s t i c e  o r  m u n i c i p a l  

c o u r t ,  s e c t i o n  46-8-101, MCA, p r o v i d e s :  

"(1) Every d e f e n d a n t  b rough t  b e f o r e  t h e  c o u r t  
must be  informed by t h e  c o u r t  t h a t  it i s  h i s  r i g h t  
t o  have c o u n s e l  b e f o r e  p roceed ing  and must be  
asked i f  he  d e s i r e s  t h e  a i d  of c o u n s e l .  

" ( 2 )  The d e f e n d a n t ,  i f  charged w i t h  a  f e l o n y ,  must  
be  a d v i s e d  t h a t  c o u n s e l  w i l l  b e  f u r n i s h e d  a t  s t a t e  
expense  i f  he  i s  u n a b l e  t o  employ c o u n s e l .  I f  t h e  
o f f e n s e  charged i s  a  f e l o n y  and i f  t h e  d e f e n d a n t  
d e s i r e s  c o u n s e l  and i s  unab le  t o  employ c o u n s e l ,  a  
c o u r t  of  r e c o r d  must  a s s i g n  c o u n s e l  t o  de fend  him. 

" ( 3 )  I f  t h e  o f f e n s e  charged i s  a  misdemeanor and i f  
t h e  d e f e n d a n t  d e s i r e s  c o u n s e l  and i s  u n a b l e  t o  employ 
c o u n s e l ,  a  c o u r t  of  r e c o r d  i n  t h e  i n t e r e s t  o f  j u s t i c e  
may a s s i g n  c o u n s e l  t o  defend him." 

Waiver of  t h i s  r i g h t  i s  a l l o w a b l e  under  s e c t i o n  46-8-102, 

MCA, which s t a t e s  t h a t :  

"A d e f e n d a n t  may waive h i s  r i g h t  t o  c o u n s e l ,  e x c e p t  
t h a t  i n  a l l  f e l o n y  c a s e s  where t h e  d e f e n d a n t  i s  
under  18  y e a r s  of  a g e ,  t h e  d e f e n d a n t  s h a l l  b e  
r e p r e s e n t e d  by c o u n s e l  a t  e v e r y  s t a g e  of  t h e  pro-  
c e e d i n g s  f o l l o w i n g  t h e  f i l i n g  of a  p e t i t i o n  under  
41-5-501." 

No e x p r e s s  s t a t u t o r y  g u i d e l i n e s  e x i s t  i n  t h i s  s t a t u t e  

d e l i n e a t i n g  an  e f f e c t i v e  wa ive r .  T h i s  C o u r t  has  h e l d  t h a t  

t o  c o n s t i t u t e  a n  e f f e c t i v e  wa ive r ,  t h e  wa ive r  must b e  i n -  

t e l l i g e n t l y  and knowingly g i v e n .  S t a t e  v .  Schenk ( 1 9 6 8 ) ,  1 5 1  

Mont. 493, 498, 444 P.2d 861, 863. I n  d e t e r m i n i n g  whether  

t h e  waiver  was i n t e l l i g e n t l y  g i v e n ,  a  c o u r t  must look  a t  t h e  



p a r t i c u l a r  f a c t s  of  each  c a s e ,  a s  w e l l  a s  t h e  background,  

e x p e r i e n c e  and conduc t  of  t h e  d e f e n d a n t .  I n  R e  J o n e s '  P e t i -  

t i o n  (1963) ,  143 Mont. 19 ,  2 3 ,  386 P.2d 747, 750. These a r e  

t h e  s t a n d a r d s  a  j u s t i c e  o r  munic ipa l  c o u r t  i s  governed by i n  

a c c e p t i n g  o r  r e j e c t i n g  a  waiver  of  c o u n s e l .  

However, a n  examina t ion  of  t h e  Youth C o u r t  A c t  p r o v i s i o n  

e s t a b l i s h i n g  r i g h t  t o  c o u n s e l  and waiver  t h e r e o f  d i s c l o s e s  a  

marked d i f f e r e n c e  from t h e  above j u s t i c e  and m u n i c i p a l  c o u r t  

p r o v i s i o n s .  S e c t i o n  41-5-511, MCA, p r o v i d e s  t h a t :  

" I n  a l l  p r o c e e d i n g s  f o l l o w i n g  t h e  f i l i n g  of a  
p e t i t i o n  a l l e g i n g  a  d e l i n q u e n t  you th  o r  you th  
i n  need of s u p e r v i s i o n ,  t h e  you th  and t h e  p a r e n t s  
o r  g u a r d i a n  o f  t h e  you th  s h a l l  b e  a d v i s e d  by t h e  
c o u r t  o r ,  i n  t h e  absence  of t h e  c o u r t ,  by i t s  
r e p r e s e n t a t i v e  t h a t  t h e  you th  may be  r e p r e s e n t e d  
by c o u n s e l  a t  a l l  s t a g e s  of t h e  p roceed ings .  - I f  
c o u n s e l  -- i s  n o t  r e t a i n e d  o r  i f  i t  a p p e a r s  t h a t  --- 
c o u n s e l  w i l l  n o t  b e  r e t a i n e d ,  c o u n s e l  s h a l l  b e  --- p- 

a p p o i n t e d  -- f o r  t h e  you th  u n l e s s  t h e  r i g h t  t o  
a p p o i n t e d  c o u n s e l  i s  waived -- by t h e  you th  -- and t h e  
p a r e n t s  o r  g u a r d i a n .  N e i t h e r  t h e  you th  nor  h i s  
p a r e n t  o r g u a r d i a n  may waive c o u n s e l  a f t e r  a  
p e t i t i o n  h a s  been f i l e d  i f  commitment t o  a  s t a t e  
c o r r e c t i o n a l  f a c i l i t y  o r  t o  t h e  d e p a r t m e n t  of  
i n s t i t u t i o n s  f o r  a  p e r i o d  of more t h a n  6  months 
may r e s u l t  from a d j u d i c a t i o n . "  (Emphasis added. )  

Under t h i s  s e c t i o n  a n  e x p r e s s  p r o v i s i o n  govern ing  t h e  

waiver  of t h e  r i g h t  t o  c o u n s e l  i s  i n c l u d e d  w i t h i n  t h e  s t a t u t e .  

T h i s  s t a t u t e  r e q u i r e s  n o t  o n l y  waiver  by t h e  you th  -- b u t  a l s o  

by t h e  p a r e n t s  o r  g u a r d i a n  of  t h e  youth .  T h e r e f o r e ,  i n  -- - 

youth  c o u r t ,  a  waiver  must  be  i n t e l l i g e n t l y  and unders tand-  

i n g l y  g i v e n  by b o t h  minor and p a r e n t  o r  g u a r d i a n .  

When a  coun ty  a t t o r n e y  chooses  t o  a l l o w  i l l e g a l  p o s s e s s i o n  

of  a l c o h o l  v i o l a t i o n s  t o  be  hea rd  i n  j u s t i c e  o r  munic ipa l  

c o u r t s ,  h i s  a c t i o n  s t r i p s  a  minor of a n  a d d i t i o n a l  p r o t e c t i o n  

o r  s a f e g u a r d  which t h e  l e g i s l a t u r e  e x p r e s s l y  g r a n t e d  t o  such  

minors ,  i . e . ,  waiver  by t h e  p a r e n t s  o r  g u a r d i a n .  S e c t i o n  

41-5-102, MCA, d e c l a r e s  t h a t :  

"The Montana Youth C o u r t  A c t  s h a l l  be  i n t e r p r e t e d  
and c o n s t r u e d  t o  e f f e c t u a t e  t h e  f o l l o w i n g  e x p r e s s  
l e g i s l a t i v e  purposes :  



" ( 4 )  t o  provide j u d i c i a l  procedures  i n  which t h e  
p a r t i e s  a r e  a s su red  a  f a i r  hear ing  and r e c o g n i t i o n  
and enforcement of t h e i r  c o n s t i t u t i o n a l  and s t a t u t o r y  
r i g h t s .  " 

One of t h e  exp res s  j u d i c i a l  procedures  adopted by t h e  l e g i s -  

l a t u r e  t o  e f f e c t  t h i s  purpose was t h e  a d d i t i o n a l  requirement  

of p a r e n t a l  waiver of t h e  y o u t h ' s  r i g h t  t o  counsel .  Su re ly  

t h e  l e g i s l a t u r e  d i d  n o t  i n t end  t o  g r a n t  a  j u d i c i a l  safeguard 

t o  minors i n  one j u d i c i a l  s e t t i n g  and then prec lude  t h e  

a p p l i c a t i o n  of such sa feguard  f o r  t h e  same crime charged i n  

a  d i f f e r e n t  forum. Yet t h i s  would be t h e  r e s u l t  i f  t h i s  

Court  r e fused  t o  r e q u i r e  p a r e n t a l  waiver of t h e  r i g h t  t o  

counse l  i n  j u s t i c e  o r  municipal  c o u r t s  r ega rd ing  i l l e g a l  

pos ses s ion  of a l coho l  v i o l a t i o n s .  

The concur ren t  j u r i s d i c t i o n  of j u s t i c e  and municipal  

c o u r t s  w i t h  youth c o u r t s  of i l l e g a l  pos ses s ion  of a l coho l  

v i o l a t i o n s  c r e a t e s  a  s i t u a t i o n  whereby a  county a t t o r n e y  has  

t h e  power t o  determine a  minor ' s  r i g h t s .  Such a  s i t u a t i o n  

i s  un tenable  i n  l i g h t  of t h e  exp res s  purposes of t h e  Youth 

Court  A c t .  Therefore ,  w e  hold t h a t  t h e  waiver of r i g h t  t o  

counse l  by William i n  t h e  c a s e  a t  b a r  w a s  i n e f f e c t i v e .  

P a r e n t a l  waiver i s  necessary  i n  j u s t i c e  o r  municipal  c o u r t s  

where t h e  youth c o u r t  has  concur ren t  j u r i s d i c t i o n .  

I t  i s  hereby ordered  t h a t  t h e  w r i t  of habeas corpus  be 

i s sued .  The de fendan t ' s  p l e a  i s  vaca ted  and t h e  cause  re- 

manded t o  j u s t i c e  c o u r t  f o r  proceeding i n  accordance w i t h  

t h i s  op in ion .  




