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M r .  J u s t i c e  Frank B. Morrison,  Jr . ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

The S t a t e  of Montana ( S t a t e )  appea l s  from an o r d e r  of 

t h e  D i s t r i c t  Court  of t h e  F i f t h  J u d i c i a l  D i s t r i c t ,  J e f f e r s o n  

County, g r a n t i n g  d e f e n d a n t ' s  motion f o r  a  new t r i a l .  

Linda T i t t l e t o n  and Debra Cunningham repor t ed  t h a t  

t h e i r  house i n  Basin,  Montana, had been broken i n t o  du r ing  

t h e  l a t e  evening of November 9,  1979. I t e m s  r epo r t ed  miss ing  

inc luded  a  s t e r e o  t a p e  p l a y e r ,  s t e r e o  t a p e s ,  a  smal l  b lack  

and whi te  t e l e v i s i o n ,  $85 i n  cash  and $18 worth of food 

stamps. The defendant  was subsequent ly  charged wi th  bu rg l a ry  

and f e lony  the£  t i n  connect ion wi th  t h i s  i n c i d e n t .  

Defendant was brought  t o  t r i a l  on t h e  charges  i n  August 

1980. P r i o r  t o  t r i a l ,  t h e  D i s t r i c t  Court  g r an t ed  d e f e n d a n t ' s  

motion i n  l imine  excluding evidence o f :  ( I - )  de fendant '  s 

p r i o r  c r i m i n a l  r eco rd ;  ( 2 )  de fendan t ' s  u se  of o r  f a m i l i a r i t y  

w i t h  mari juana;  and ( 3 )  de fendan t ' s  m a r i t a l  problems. 

T r i a l  was he ld  on August 27, 28, 1980. The p r o s e c u t i o n ' s  

main wi tnes s  was a  J e r r y  Wilk, a  f r i e n d  of bo th  of t h e  v i c t i m s  

and t h e  defendant .  Wilk had been charged wi th  o t h e r  t h e f t s  

i n  J e f f e r s o n  County and a s  a  p a r t  of a  p l e a  n e g o t i a t i o n  on 

such charges ,  agreed t o  a s s i s t  t h e  p rosecu t ion  by t e s t i f y i n g  

a g a i n s t  t h e  defendant .  Wilk t e s t i f i e d  t h a t  he was a t  t h e  

d e f e n d a n t ' s  house a f t e r  t h e  a l l e g e d  bu rg l a ry  and saw some 

of t h e  s t o l e n  goods. He a l s o  t e s t i f i e d  t h a t  t h e  defendant  

t o l d  him how t h e  break- in  of t he  Tittleton/Cunningham r e s i d e n c e  

had occurred.  

T i t t l e t o n  and Cunningham t e s t i f i e d  t h a t  they had been 

f r i e n d s  of t h e  defendant  and t h a t  he had v i s i t e d  t h e i r  house 

s e v e r a l  t imes.  The two women a l s o  t e s t i f i e d  t h a t  they had 

been wi th  t h e  defendant  a t  a  bar  i n  Boulder,  Montana, on t h e  



n i g h t  of t h e  break- in ,  b u t  t h a t  t h e  defendant  had l e f t  

e a r l y .  

Add i t i ona l  test imony was given by p o l i c e  o f f i c e r s  and 

a l s o  by a  Suzanne Campbell. M s .  Campbell t e s t i f i e d  t h a t  t h e  

defendant  s o l d  her  a  t a p e  p l aye r  and t a p e s  which turned o u t  

t o  be i t e m s  taken from t h e  Tittleton/Cunningham re s idence .  

Following t r i a l ,  t h e  ju ry  r e t u r n e d  a  v e r d i c t  f i n d i n g  

t h e  defendant  g u i l t y  of bu rg l a ry  and f e lony  t h e f t .  Sentencing 

was set  f o r  September 3, 1980. About t e n  minutes be fo re  t h e  

sen tenc ing  hea r ing ,  t h e  defendant  gave t h e  S t a t e  a  copy of a  

motion f o r  new t r i a l ,  supported by a  b r i e f .  

The motion f o r  a  new t r i a l  s t a t e d  fou r  grounds. The 

f i r s t  was numerous v i o l a t i o n s  by t h e  S t a t e  of t h e  motion i n  

l imine .  Secondly, defendant  a l l e g e d  t h a t  Debra Cunningham 

had p e r j u r e d  h e r s e l f  when she f a l s e l y  s a i d  she  had never 

been a r r e s t e d  f o r  s h o p l i f t i n g .  Thi rd ,  defendant  argued t h a t  

t h e  p rosecu t ing  a t t o r n e y  had v i o l a t e d  h i s  a t t o r n e y - c l i e n t  

r e l a t i o n s h i p  when he a t tempted t o  impeach t h e  test imony of  

t h e  de fendan t ' s  wi fe .  The f o u r t h  and f i n a l  b a s i s  f o r  a  new 

t r i a l  was t h a t  t h e  S t a t e  had v i o l a t e d  t h e  d e f e n d a n t ' s  f i f t h  

amendment r i g h t  t o  remain s i l e n t  when t h e  p rosecu t ing  a t t o r n e y  

po in ted  a  f i n g e r  a t  him dur ing  t r i a l  and i n d i r e c t l y  cha l lenged  

him t o  deny the  charges  a g a i n s t  him. 

Minutes a f t e r  t h e  S t a t e  had r ece ived  a copy of t h e  de- 

f e n d a n t ' s  motion on September 3, 1980, t h e  motion w a s  argued 

be fo re  t h e  c o u r t .  The S t a t e  ob jec t ed  t h a t  i t  had n o t  r e -  

ce ived  reasonable  n o t i c e  i n  advance of t h e  motion, and i t  

asked f o r  a  chance t o  b r i e f  i t s  s i d e .  The D i s t r i c t  Court  

denied t h e  S t a t e ' s  r e q u e s t  f o r  t i m e  t o  b r i e f  t h e  motion. 

Seve ra l  hours  a f t e r  argument on d e f e n d a n t ' s  motion, t h e  

D i s t r i c t  Court  g ran ted  t h e  defendant  a  new t r i a l .  No r easons  

were g iven  spec i fy ing  t h e  b a s i s  f o r  t h e  D i s t r i c t  C o u r t ' s  



dec i s ion .  The D i s t r i c t  Court  f i l e  c o n t a i n s  a  minute e n t r y  

which reads :  

"On motion of t h e  defendant  f i l e d  h e r e i n ,  and by 
exp res s  agreement, heard t h i s  3rd day of September, 
1980 argued by counsel  f o r  t h e  S t a t e  and t h e  de- 
f endan t  and good cause  being shown it i s  ordered  
t h a t  t h e  Motion of t h e  defendant  t o  se t  a s i d e  t h e  
v e r d i c t  and g r a n t  a  new t r i a l  i s  hereby gran ted ."  

The S t a t e ' s  s i n g l e  i s s u e  on appeal  i s  t h a t  t h e  D i s t r i c t  

Cour t  e r r e d  i n  g r a n t i n g  a  new t r i a l  when t h e  county a t t o r n e y  

had n o t  been given advance n o t i c e  of t h e  motion and an  

oppor tun i ty  t o  b r i e f  t h e  ques t ion .  

Defendant contends on appeal  t h a t  t he  D i s t r i c t  Court  

e r r e d  i n  f a i l i n g  t o  s e t  a s i d e  t h e  ju ry  v e r d i c t  a s  being 

based on i n s u f f i c i e n t  evidence.  

S e c t i o n  46-16-702, MCA, e s t a b l i s h e s  t h e  procedura l  

g u i d e l i n e s  f o r  g r a n t i n g  a  defendant  a  new t r i a l .  This  

p rov i s ion  s t a t e s :  

" ( 1 )  Following a v e r d i c t  o r  f i n d i n g  of g u i l t y ,  
t h e  c o u r t  may g r a n t  t h e  defendant  a  new t r i a l  i f  
r e q u i r e d  i n  t h e  i n t e r e s t  of j u s t i c e .  

" ( 2 )  The motion f o r  a  new t r i a l  must be i n  w r i t -  
i n g  and must s p e c i f y  t h e  grounds t h e r e f o r .  I t  
must be f i l e d  by t h e  defendant  w i t h i n  30 days 
fol lowing a  v e r d i c t  o r  f i n d i n g  of g u i l t y .  R e a -  
sonable  n o t i c e  of -- t h e  motion must -- be served - on 
t h e  s t a t e .  

" (3 )  On hear ing  t h e  motion f o r  a  new t r i a l ,  i f  
j u s t i f i e d  by law and t h e  weight  of t h e  evidence,  
t h e  c o u r t  may: 

" ( a )  deny t h e  motion; 

" (b )  g r a n t  a  new t r i a l ;  o r  

" ( c )  modify o r  change t h e  v e r d i c t  o r  f i n d i n g  by 
f i n d i n g  t h e  defendant  g u i l t y  of a  l e s s e r  included 
o f f e n s e  o r  f i n d i n g  t h e  defendant  n o t  g u i l t y . "  
(Emphasis added. ) 



Here t h e  S t a t e  had no e f f e c t i v e  n o t i c e  of d e f e n d a n t ' s  

motion and no oppor tun i ty  f o r  r e p l y .  The D i s t r i c t  Court  

g r an t ed  t h e  motion on t h e  same day t h a t  t h e  S t a t e  was se rved .  

Such a c t i o n  c l e a r l y  denied t h e  S t a t e  " reasonable  n o t i c e "  a s  

r e q u i r e d  by s e c t i o n  46-16-702, MCA. 

A d d i t i o n a l l y ,  t h i s  Court  i s  concerned wi th  t h e  manner 

i n  which t h e  D i s t r i c t  Court  g ran ted  t h e  d e f e n d a n t ' s  motion. 

I n  n e i t h e r  t h e  D i s t r i c t  C o u r t ' s  o r d e r  g r a n t i n g  t h e  motion, 

nor i n  t h e  minute e n t r y  of t h e  c o u r t  f i l e ,  a r e  grounds f o r  

g r a n t i n g  t h e  motion s p e c i f i e d .  A s  p r ev ious ly  noted,  t h e  

governing s t a t u t e  r ega rd ing  motions f o r  new t r i a l ,  s e c t i o n  

46-16-702, MCA, r e q u i r e s  on ly  t h a t  t h e  moving p a r t y  s p e c i f i -  

c a l l y  s t a t e  i t s  grounds f o r  such motion. This  s t a t u t e  does  

n o t  r e q u i r e  t h a t  t h e  D i s t r i c t  Court  e x p r e s s l y  s t a t e  i t s  

reasons  f o r  t ak ing  whatever a c t i o n  it deems a p p r o p r i a t e  

r ega rd ing  such motions.  

However, i n  c i v i l  proceedings ,  t h e  t r i a l  c o u r t  must,  

when g r a n t i n g  a  motion f o r  a new t r i a l ,  ". . . s p e c i f y  t h e  

grounds t h e r e f o r  w i th  s u f f i c i e n t  p a r t i c u l a r i t y  a s  t o  a p p r i s e  

t h e  p a r t i e s  and t h e  a p p e l l a t e  c o u r t  of t h e  r a t i o n a l e  under- 

l y i n g  t h e  r u l i n g  . . ." Rule 5 9 ( f ) ,  M.R.Civ.P. The purposes  

behind t h i s  r u l e  a r e  t o  narrow t h e  i s s u e s  on appeal  and t o  

o b v i a t e  t h e  need t o  r ead  an  e n t i r e  record  t o  determine t h e  

D i s t r i c t  C o u r t ' s  r a t i o n a l e  f o r  i s s u i n g  i t s  d e c i s i o n .  Such 

c o n s i d e r a t i o n s  a r e  e q u a l l y  necessary  r ega rd ing  appea l s  from 

c r i m i n a l  ca ses .  Therefore ,  t h i s  Court  ho lds  t h a t  t h e  mandates 

of Rule 5 9 ( f ) ,  M.R.Civ.P., a r e  a p p l i c a b l e  t o  motions f o r  new 

t r i a l  made pursuant  t o  s e c t i o n  46-16-702, MCA.  erea after, 



t h e  D i s t r i c t  Court  must s e t  f o r t h  i t s  reasons  i n  dec id ing  

such motions. 

The defendant  he re  contends t h a t  t h e  D i s t r i c t  Court  

should have gran ted  a  judgment of a c q u i t t a l  no twi ths tanding  

t h e  ju ry  v e r d i c t  because of i n s u f f i c i e n t  evidence.  This  

ma t t e r  w i l l  have t o  be presen ted  t o  t h e  D i s t r i c t  Court  a f t e r  

g i v i n g  reasonable  n o t i c e  t o  t h e  S t a t e .  

The o rde r  of t h e  D i s t r i c t  Court  i s  r eve r sed  and t h i s  

c a s e  i s  remanded f o r  f u r t h e r  proceedings  i n  accordance w i t h  

t h i s  dec i s ion .  

W e  concur: 
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