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M r .  J u s t i c e  Frank B. Morrison, Jr . ,  d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

  his s u i t  was commenced by p l a i n t i f f s  C u r t i s  and Sharon 

Pond f o r  s p e c i f i c  performance of a  c o n t r a c t  f o r  deed and f o r  

damages caused by de l ay  i n  conveyance. Defendants Dick S. 

Dye and P a t r i c i a  L. Dye f i l e d  an answer t o  t h e  complaint .  

Defendant C.K. Benson answered and f i l e d  a counte rc la im f o r  

a t t o r n e y  f e e s  . 
P l a i n t i f f s ,  t h e  Ponds, f i l e d  a  motion f o r  p a r t i a l  

summary judgment seek ing  s p e c i f i c  performance of t h e  c o n t r a c t  

f o r  deed and a  de t e rmina t ion  t h a t  defendants  w e r e  l i a b l e  t o  

p l a i n t i f f s  f o r  damages occasioned by d e l a y  i n  conveyance. 

Defendants Dye and Benson f i l e d  cross-motions f o r  summary 

judgment and asked f o r  a t t o r n e y  f e e s .  

On J u l y  1, 1980, t h e  D i s t r i c t  Court  i s s u e d  an  o rde r  

denying t h e  p l a i n t i f f s  ' motion f o r  summary judgment, g r a n t i n g  

defendants ,  Dye and Benson's  motions f o r  summary judgment, 

and awarding defendants  t h e i r  c o s t s  and a t t o r n e y  f e e s .  From 

t h i s  d e c i s i o n ,  p l a i n t i f f s  appeal .  

On December 1 9 ,  1980, t h e  D i s t r i c t  Court  i s s u e d  a  

supplemental  o r d e r  d i r e c t i n g  the  e n t r y  of a  f i n a l  judgment 

a s  t o  t h e  i s s u e s  decided i n  t h e  J u l y  1, 1980, o rde r  and ce r -  

t i f y i n g  t h e  c a s e  f o r  appea l  pursuant  t o  Rule 54  (b )  , M.R.Civ.P. 

This  cont roversy  a r i s e s  o u t  of a  s e r i e s  of r e a l  e s t a t e  

t r a n s a c t i o n s  involv ing  numerous p a r t i e s .  Because of t h e  

number of p a r t i e s  involved,  t h e  fo l lowing  d e s i g n a t i o n s  w i l l  

be used;  p l a i n t i f f s  C u r t i s  and Sharon Pond w i l l  be r e f e r r e d  

t o  a s  t h e  "Ponds"; defendants  Dick S. Dye and P a t r i c i a  L. 

Dye w i l l  be  r e f e r r e d  t o  a s  t h e  "Dyes"; defendants  L e s l i e  M. 

L i n d e l l  and Bonnie L i n d e l l  w i l l  be r e f e r r e d  t o  a s  t h e  " ~ i n d e l l s " ;  

and C.K. Benson w i l l  be r e f e r r e d  t o  a s   e ens on". 

Sophie M. Russe l l  o r i g i n a l l y  owned t h e  p rope r ty  which 



i s  a t  t h e  c e n t e r  of  t he  d i s p u t e  i n  t h i s  a c t i o n .  I n  1969, 

Russe l l  en t e red  i n t o  a  c o n t r a c t  f o r  deed w i t h  t h e  Dyes. 

On October 27, 1971, t h e  Dyes en t e red  i n t o  a  c o n t r a c t  

f o r  deed wi th  t h e  L i n d e l l s .  This  c o n t r a c t  con ta ined  t h e  

fo l lowing  p rov i s ions :  

"1.  That  i f  t h e  buyers s h a l l  f i r s t  make the  pay- 
ments and perform the  covenants h e r e i n a f t e r  men- 
t i oned  on t h e i r  p a r t  t o  be made and performed, 
t h e  s e l l e r s  hereby covenant and ag ree  t o  convey 
and a s s u r e  t o  t he  buyers by warranty  deed i n  f e e  
s imple ,  f r e e  and c l e a r  of a l l  encumbrances, t he  
r e a l  e s t a t e  i n  the  County of Yellowstone, and 
S t a t e  of Montana, known and desc r ibed  as fo l lows ,  
t o  w i t :  

T r a c t s  K and L of t h e  Second Amended P l a t  of 
CERTIFICATE OF SURVEY NO. 744, which i s  l o c a t e d  
i n  t h e  SW 1 / 4  of Sec t ion  23, Township 2 North, 
Range 26 E a s t ,  P.M.M., Yellowstone County, Mon- 
t ana ,  according t o  the  o f f i c i a l  p l a t  thereof  on 
f i l e  and of r eco rd  i n  t h e  o f f i c e  of t h e  Clerk 
and Recorder of s a i d  County, under Document No. 
739015. 

" 4 .  The s e l l e r s  ag ree  t o  p rov ide  a  t i t l e  i n s u r -  
ance p o l i c y  evidencing t h a t  t i t l e  t o  t h e  proper-  
t y  i s  i n s u r a b l e  i n  t h e  amount of $9,000.00 and 
w i l l  p l a c e  t h e  same i n  escrow a s  h e r e i n a f t e r  men- 
t ioned .  

" 5. Upon t h e  execut ion  of t h i s  agreement, t h e  
s e l l e r s  s h a l l  execute  a warranty  deed running t o  
t h e  buyers i n  t h e  u sua l  form, conveying v a l i d ,  mar- 
k e t a b l e ,  f e e  s imple  t i t l e  t o  t h e  premises t o  t h e  
buyers ,  f r e e  and c l e a r  of a l l  l i e n s ,  encumbrances, 
and t i t l e  d e f e c t s ,  i f  any,  b u t  except ing  r i g h t s -  
of-way, easements, and t axes  f o r  t h e  pe r iod  sub- 
sequent  t o  t h e  d a t e  of t h i s  i n s t rumen t  . . ." 
On May 9, 1973, t h e  L i n d e l l s  e n t e r e d  i n t o  a  c o n t r a c t  

f o r  deed wi th  t h e  Ponds. That  c o n t r a c t  con ta ined  t h e  fo l lowing  

p rov i s ions :  

"That  if Buyers s h a l l  f i r s t  perform t h e  covenants 
h e r e i n a f t e r  mentioned on t h e i r  p a r t  t o  be made 
and performed, and s h a l l  make t h e  payments a s  h e r e i n  
s p e c i f i e d ,  t h e  S e l l e r s  do hereby covenant  and a g r e e  
t o  s e l l ,  t r a n s f e r  and convey t o  t he  Buyers i n  f e e  
s imple ,  c l e a r  of a l l  encumbrances whatever,  w i t h  
t h e  except ion  of r e s e r v a t i o n s ,  r e s t r i c t i o n s  and 
easements of r eco rd ,  and a s  may have been i n c u r r e d  
by t h e  Buyers a f t e r  t h e  d a t e  of t h i s  agreement, by 
warranty  deed, r e a l  p rope r ty  s i t u a t e d  i n  t he  County 



of Yellowstone, S t a t e  of Montana, and more p a r t i c u -  
l a r l y  descr ibed  a s  fo l lows  . . . 
" I t  i s  understood and agreed t h a t  t h i s  c o n t r a c t  i s  
s u b j e c t  t o  t h e  terms and c o n d i t i o n s  of c o n t r a c t s  
f o r  deed between Sophie M. Russe l l ,  a s  S e l l e r s ,  and 
Dick S. Dye and P a t r i c i a  L. Dye, da t ed  October 25, 
1969; and a  c o n t r a c t  f o r  deed da ted  October 27, 1971 
between Dick S. Dye and P a t r i c i a  L.  Dye, a s  S e l l e r s ,  
and L e s l i e  M. L i n d e l l  and Bonnie A.  L i n d e l l  as 
Buyers; t h a t  s a i d  c o n t r a c t s  a r e  he ld  i n  escrow by 
t h e  S e c u r i t y  T r u s t  & Savings Bank, B i l l i n g s ,  Montana, 
and t h a t  t h i s  c o n t r a c t  s h a l l  be placed i n  escrow a t  
t h e  S e c u r i t y  T r u s t  & Savings Bank, B i l l i n g s ,  Montana, 
and t h a t  payments made under t h i s  c o n t r a c t  s h a l l  be  
a p p l i e d  t o  t h e  payment of s a i d  e a r l i e r  c o n t r a c t s .  

"At such t ime a s  t h e  Buyers s h a l l  have pa id  t h e  
f u l l  purchase p r i c e  balance of $11,500.00, p l u s  
i n t e r e s t  a t  8% pe r  annum, a s  s e t  f o r t h  i n  t h i s  
c o n t r a c t  f o r  deed,  S e l l e r s  s h a l l  f u r n i s h  a  t i t l e  i n -  
surance  p o l i c y  t o  t h e  Buyers showing good and m e r -  
chan tab l e  t i t l e .  The S e c u r i t y  T r u s t  & Savings Bank 
i s  hereby au tho r i zed  t o  pay t h e  c o s t  of s a i d  t i t l e  
in su rance  p o l i c y  from t h e  l a s t  two payments t o  be 
made under t h e  t e r m s  of t h i s  c o n t r a c t  and deduct  
t h e  same from t h e  payments t o  be made t o  t h e  S e l l e r s . "  

On October 24, 1973, Contemporary Produc ts ,  I n c . ,  a 

f o r e i g n  co rpo ra t ion  which was no t  r e g i s t e r e d  t o  do bus ines s  

i n  Montana, recorded a  judgment a g a i n s t  Dick S. Dye, i n  t h e  

amount of $12,471.08, p l u s  i n t e r e s t ,  c o s t s ,  and $1,149.00 i n  

a t t o r n e y  f e e s .  This  judgment was docketed i n  t h e  D i s t r i c t  

Cour t ,  Yellowstone County, ca se  no. 59091. 

On August 26, 1978, t h e  Dyes ass igned  t h e i r  r i g h t s  a s  

s e l l e r s  under t h e  Dye-Lindell c o n t r a c t  t o  Benson. A t  t h i s  

t i m e  Dyes a l s o  gave Benson a  warranty  deed t o  t h e  p r o p e r t y ,  

which was recorded August 2 9 ,  1978. 

Subsequent ass ignments  of c o n t r a c t s  were made by t h e  

L i n d e l l s  and Benson. The fol lowing c h a r t ,  numbered chrono- 

l o g i c a l l y ,  d e p i c t s  a l l  of t h e  above occur rences  and t r ansac -  

t i o n s  r e l a t i n g  t o  t h i s  p a r c e l  of p rope r ty .  

(See I l l u s t r a t i o n  On Next Page) 



-- Ccntrrrpomry P r O d ~ a c  

Judgment aga. - 5 :  

L.C. ;. :.e :or 
$ ; 2 . 4 ; : . C :  co te ;  

1 C o n t r a c t  f o r  Deed  
d a t e d  O c t ~ t e c  2 5 ,  
1 9 6 3 .  

D i c k  S .  Dye - 
i 

) Z. K. E?nso- 
P a t r l c i a  Sye 

1 C o r . t r z c t  f o r  ' n ' a r r a n t v  3 c e d a n l  
D c ; ~  d a t e 3  n _ -  -_.-.. +&. ..-LL 

C z t o h c r  2 7 ,  i3i:. r e c o r z e d  Adj~s: 2 3 ,  1 5 7 8  
( U n r e c o r d e d )  

C o n t r a c t  A s ; l q n r . e n t  ! 
G r a T t  P. ? . a i t : a l ? ~ e  L i n d e l l  - S o n i t r  L i - d e l i  

I 
Warra::? 3c.?5 "it C::L? 

I R z c c r l . 2  P;ck 3z:ei 
C o n : r a c t  f o r  D e c e . r s e r I i ,  Leccrlcrr ;a, 
D e e d  d l t c d  1 9 7 3  
!!ay 3 ,  1 0 7 3 ,  
: J o t ~ c e  r e c o r d e d  
J u n e  1 4 ,  1 9 7 3  

C u r t i s  P o n d  - S h ~ r o n  P o n d  L l o y d  E .  P c t e r s a r .  

Q Tender of full payment made December 6, 1978. 

This  cont roversy  f i r s t  began i n  t h e  summer of 1978, 

when t h e  Ponds nego t i a t ed  a r e a l  e s t a t e  c o n s t r u c t i o n  loan  

f o r  t h e  purpose of b u i l d i n g  a  home on t h e  p r o p e r t y ,  and made 

p r e p a r a t i o n s  t o  pay t h e  balance due under t h e i r  c o n t r a c t  f o r  

deed wi th  t h e  L i n d e l l s .  

On October 4 ,  1978, t h e  Ponds ob ta ined  a  t i t l e  i n su rance  

commitment from Safeco T i t l e  Insurance Company of Idaho 

which r e f l e c t e d ,  among o t h e r  t h i n g s ,  t h a t  t h e  p o l i c y  t o  be 

i s s u e d  would c o n t a i n  an except ion  f o r  t h e  October 24, 1973, 

judgment en t e red  i n  f avo r  of Contemporary Produc ts ,  I n c . ,  

a g a i n s t  Dick S. Dye. 

Ponds n o t i f i e d  a l l  defendants  of t h e  a l l e g e d  d e f e c t  i n  

t h e  t i t l e  and reques ted  t h a t  t h e  d e f e c t  be removed s o  t h a t  

merchantable  t i t l e  could be d e l i v e r e d  t o  t h e  Ponds pu r suan t  

t o  t h e  c o n t r a c t  t e r m s .  

On December 6,  1978, t h e  Ponds tendered f u l l  and f i n a l  

payment under t h e  Pond-Lindell c o n t r a c t  by d e p o s i t i n g  $9,600 

w i t h  t h e  escrow agent .  The funds were n o t  t o  be pa id  u n t i l  

c l e a r  and merchantable t i t l e  was d e l i v e r e d  t o  t h e  Ponds and 



a  t i t l e  insurance  p o l i c y  i s sued  which would n o t  i n c l u d e  t h e  

Dye judgment a s  an  except ion .  

A s u i t  was f i l e d  by t h e  Dyes t o  have t h e  judgment l i e n  

dec l a red  vo id  a s  a g a i n s t  t h e  r e a l  p rope r ty  i n  q u e s t i o n  and 

seek ing  permanent i n j u n c t i v e  r e l i e f  p reven t ing  Contemporary 

Produc ts ,  I nc . ,  from enforc ing  t h e  judgment a g a i n s t  t h i s  

r e a l  p rope r ty .  Such a c t i o n  was f i l e d  by t h e  Dyes on June 

1 2 ,  1979, 17 days  p r i o r  t o  t h e  f i l i n g  of t h e  i n s t a n t  c a s e  by 

t h e  Ponds. The c o u r t  f i l e  i n  DV-79-979 r e v e a l s  t h a t  a l though  

t h e  complaint  was f i l e d ,  no summons was eve r  i s s u e d  o r  

r e tu rned .  The judgment remained an except ion .  

On June 29, 1979, t h e  Ponds f i l e d  t h i s  s u i t  f o r  s p e c i f i c  

performance of t h e  c o n t r a c t  and f o r  damages f o r  d e l a y  i n  

performance of t h e  c o n t r a c t .  The Ponds and/or Safeco Insurance  

Company determined t h a t  on October 2 4 ,  1979, s i x  y e a r s  would 

have run  on t h e  Dye judgment, and it would no longer  c o n s t i t u t e  

a  v a l i d  l i e n  a t  t h a t  time. Therefore ,  t h e  Ponds proceeded 

t o  t a k e  a c t i o n  t o  c l o s e  a  second c o n s t r u c t i o n  loan  which had 

been ob ta ined  and t o  s ecu re  t h e  i n s t rumen t s  of conveyance 

from t h e  escrow a g e n t  a f t e r  October 2 4 ,  1979. 

On October 12,  1979, Benson n o t i f i e d  t h e  escrow a g e n t ,  

S e c u r i t y  Bank, n o t  t o  d e l i v e r  t he  i n s t rumen t s  of conveyance 

t o  t h e  Ponds wi thou t  c o l l e c t i o n  by t h e  escrow agen t  of t h e  

sum of $510 which Benson claimed a s  a t t o r n e y  f e e s  pu r suan t  

t o  c o n t r a c t  f o r  deed. Benson's c la im stemmed from t h e  f a c t  

t h a t  he had been r equ i r ed  t o  o b t a i n  l e g a l  counsel  t o  defend 

t h e  s u i t  commenced by t h e  Ponds under c i rcumstances  i n  which 

Benson claimed he had n o t  been g u i l t y  of a  breach of c o n t r a c t .  

P l a i n t i f f s ,  t h e  Ponds, then assumed t h e  p o s i t i o n  t h a t  

they  had r i g h t f u l l y  commenced t h e i r  a c t i o n  f o r  s p e c i f i c  per-  

formance by reason of t h e  f a i l u r e  of t h e  defendants  t o  



f u r n i s h  t o  them e v i d e n c e  of  c l e a r  and merchan tab le  t i t l e  and 

t h e y  r e f u s e d  t o  pay t h e  $510 a t t o r n e y  fees demanded by 

d e f e n d a n t  Benson. 

The f o l l o w i n g  i s s u e s  a r e  h e r e  r e s o l v e d :  

1. Did t h e  D i s t r i c t  C o u r t  err i n  h o l d i n g  t h a t  p l a i n t i f f s ,  

t h e  Ponds, were n o t  e n t i t l e d  t o  summary judgment g r a n t i n g  

s p e c i f i c  performance  of  t h e  c o n t r a c t ?  

2. Did t h e  D i s t r i c t  C o u r t  err i n  h o l d i n g  d e f e n d a n t s ,  

Dyes, and Benson were e n t i t l e d  t o  summary judgment? 

3. Did t h e  D i s t r i c t  C o u r t  err i n  h o l d i n g  t h a t  p l a i n t i f f s ,  

t h e  Ponds, were n o t  e n t i t l e d  t o  damages caused by d e l a y  i n  

conveyance o f  c l e a r  t i t l e  t o  t h e  p r o p e r t y  and performance o f  

t h e  c o n t r a c t ?  

These i s s u e s  a r e  r e s o l v e d  by d e t e r m i n i n g  (1) whether  t h e  

Ponds w e r e  r e a d y ,  w i l l i n g  and a b l e  t o  pe r fo rm t h e i r  p a r t  of  t h e  
and 

c o n t r a c t , / ( 2 )  whether  Benson a s  a s s i g n e e  o f  t h e  Dye t o  L i n d e l l  

c o n t r a c t  c o u l d  b e  r e q u i r e d  t o  perform t o  t h e  same e x t e n t  a s  

t h e  Dyes c o u l d  have  been. 

For  t h e  Ponds t o  be e n t i t l e d  t o  s p e c i f i c  performance ,  

t h e y  must  have o f f e r e d  t o  perform. Hanlon v .  Manger (1929) ,  85 

Mont. 31, 39, 277 P. 433, 436. Ponds t e n d e r e d  t h e  c o n t r a c t  

b a l a n c e  o f  $9,600 a s  shown by t h e  a f f i d a v i t  o f  t h e  escrow 

a g e n t .  However, t h e y  d i r e c t e d  t h e  funds  n o t  b e  d e l i v e r e d  

u n t i l  a  t i t l e  p o l i c y  cou ld  b e  i s s u e d  showing good and merchan tab le  

t i t l e .  Benson c l a i m s  t h i s  w a s  a  c o n d i t i o n a l  t e n d e r .  W e  

d i s a g r e e .  Ponds were o n l y  i n s i s t i n g  upon r e c e i v i n g  t h a t  

which t h e y  had a c o n t r a c t u a l  r i g h t  t o  r e c e i v e .  A t  t h e  same 

t i m e ,  Ponds were i n d i c a t i n g  t h a t  t h e y  w e r e  r e a d y ,  a b l e  and 

w i l l i n g  t o  c l o s e .  Such i s  s u f f i c i e n t .  Van A t t a  v .  S c h i l l i n g e r  

(1981) - Mont. , 625 P.2d 73, 77, 38 St.Rep. 426, 430. 

There  can  be  l i t t l e  d o u b t  t h a t  s p e c i f i c  performance 



w i l l  l i e  a g a i n s t  Benson a s  a s s ignee  of Dye. When Benson 

purchased Dyes' i n t e r e s t  i n  the  c o n t r a c t  wi th  L i n d e l l ,  

Benson had n o t i c e  t h a t  L i n d e l l  had s o l d  t o  t h e  Ponds some 

f i v e  y e a r s  e a r l i e r .  This  Court  s t a t e d  i n  Thompson v.  ~ i n c o l n  

Nat. L i f e  I n s .  Co. (1943) ,  1 1 4  Mont. 521, 529, 138 P.2d 951, 

"The d o c t r i n e  i s  w e l l  s e t t l e d  t h a t  when t h e  vendor,  
a f t e r  e n t e r i n g  i n t o  a  c o n t r a c t  of s a l e ,  conveys t h e  
land  t o  a  t h i r d  person who has knowledge o r  n o t i c e  
of t h e  p r i o r  agreement, . . . such g r a n t e e  t akes  t h e  
land  impressed wi th  t h e  t r u s t  i n  f avo r  of t he  o r i g i n a l  
vendee, and ho lds  it a s  t r u s t e e  f o r  such vendee, and 
can be compelled a t  t h e  s u i t  of t h e  vendee t o  spec- 
i f i c a l l y  perform t h e  agreement by conveying t h e  land  
i n  t h e  same manner, and t o  t h e  same e x t e n t ,  a s  t h e  
vendor would have been l i a b l e  t o  do,  had he n o t  t r a n s -  
f e r r e d  the  l e g a l  t i t l e ;  and such g r a n t e e  i s  t h e  proper  
defendant  i n  t h e  s u i t  a q a i n s t  whom t o  demand t h e  - 
remedy of a  conveyance." ( C i t i n g  Pomeroy's S p e c i f i c  
Performance - of Con t r ac t s ,  Sec t ion  465.1 (3d Ed. ) . 
I n  Myhre v. Myhre (1976) ,  170 Mont. 4 1 0 ,  4 1 9 ,  554 

P.2d 276, t h i s  Court  s a i d :  

"The r u l e  seems t o  be  t h a t  one who a c q u i r e s  o r  
purchases  p rope r ty ,  knowing t h a t  t h e  p rope r ty  i s  
s u b j e c t  t o  a  c o n t r a c t  t o  be s o l d  t o  ano the r ,  may 
be compelled t o  perform t h e  c o n t r a c t  i n  t h e  same 
manner and t o  t h e  same e x t e n t  a s  h i s  g r a n t o r  would 
have been l i a b l e  t o  do had t h e  g r a n t o r  n o t  made 
t h e  t r a n s f e r  t o  him. " ( C i t a t i o n s  omi t ted .  ) 

The Ponds had t h r e e  s e p a r a t e  r i g h t s  which could be en- 

fo rced  a g a i n s t  Benson, namely (1) t h e  r i g h t  t o  r e c e i v e  a  

deed, ( 2 )  t h e  r i g h t  t o  r e c e i v e  a  merchantable t i t l e ,  and ( 3 )  

t h e  r i g h t  t o  r e c e i v e  a  t i t l e  p o l i c y  showing c l e a r  t i t l e .  

The D i s t r i c t  Court  appa ren t ly  denied r e l i e f  t o  t h e  

Ponds and gran ted  summary judgment t o  t h e  defendants  because 

t h e  c o u r t  found t h e  Contemporary Produc ts '  judgment n o t  t o  

be a  l i e n  on t h e  p rope r ty .  The c o u r t  f e l t  t h a t  t h e  f a c t  a  

t i t l e  in su rance  company would inc lude  t h e  judgment a s  an  
.Zl-A. 

excep t ion  d i d  n o t  c r e a t e  a  d e f e c t  r ende r ing  t h e  t i t l e  merchantable.  

W e  need n o t  dec ide  whether t h e  judgment c o n s t i t u t e d  a  

v a l i d  l i e n  on t h e  p rope r ty .  



The t r i a l  c o u r t  e r r e d  by n o t  c o n s i d e r i n g  t h a t  t h e r e  

were two s e p a r a t e  c o n t r a c t u a l  covenan t s  i n u r i n g  t o  Ponds'  

b e n e f i t .  The f i r s t  covenan t  w a s  t o  convey good t i t l e ;  t h e  

second was t o  f u r n i s h  a t i t l e  p o l i c y  i n s u r i n g  t h a t  good 

t i t l e .  The Ponds w e r e  e n t i t l e d  t o  have e a c h  covenan t  performed.  

The d e f e n d a n t s  f a i l e d  t o  s o  perform. 

Benson c l a i m s  a t t o r n e y  f e e s  a r i s i n g  o u t  o f  c o n t r a c t .  

Whether f e e s  shou ld  b e  awarded i f  Benson had been s u c c e s s f u l  

h a s  now been r e n d e r e d  moot. The p o s i t i o n  t a k e n  by Benson from 

t h e  b e g i n n i n g  h a s  been u n j u s t i f i e d .  H e  had a n  o b l i g a t i o n  t o  de-  

l i v e r  t h e  deed and a n  i n s u r a b l e  c l e a r  t i t l e .  H e  w a s  n o t ,  and i s  

n o t ,  e n t i t l e d  t o  e i t h e r  a t t o r n e y  f e e s  o r  c o s t s .  

The o r d e r  of t h e  D i s t r i c t  C o u r t  g r a n t i n g  summary judgment 

t o  t h e  d e f e n d a n t s ,  Dyes and Benson, i s  r e v e r s e d .  The c a u s e  i s  

remanded w i t h  d i r e c t i o n s  t o  e n t e r  summary judgment f o r  s p e c i f i c  

performance  i n  f a v o r  o f  t h e  p l a i n t i f f s  and f o r  t r i a l  on t h e  


