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M r .  J u s t i c e  Frank B. Morrison, Jr . ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

P l a i n t i f f ,  ~ e n n i s  Kuiper ( r e l a t o r )  , served r e q u e s t s  f o r  

admission ask ing  Goodyear t o  admit  t h e  genuineness  of documents 

i n  t h e  possess ion  of bo th  defendant  and r e l a t o r  and sought  

by d e p o s i t i o n  t o  o r a l l y  examine t h e  d e f e n d a n t ' s  execu t ives .  

Defendant, Goodyear T i r e  and Rubber Company (Goodyear),  

f i l e d  a  motion seeking a  p r o t e c t i v e  o r d e r .  The D i s t r i c t  

Court  g r an t ed  t h e  p r o t e c t i v e  o r d e r ,  thereby  p reven t ing  t h e  

r e l a t o r  from d i scove r ing  t h e  documents and compell ing t h e  

answers. 

The r e l a t o r  p e t i t i o n e d  f o r  a  w r i t  of supe rv i so ry  c o n t r o l .  

On A p r i l  16,  1981, t h i s  Court  en t e red  an o r d e r  accep t ing  t h e  

a p p l i c a t i o n .  

This  c a s e  r e s u l t s  from i n j u r i e s  r ece ived  by t h e  r e l a t o r ,  

on August 13 ,  1979. The r e l a t o r  was handl ing a t ruck  t i r e  

i n f l a t e d  on a  Goodyear K-type mul t i -p iece  t ruck  r i m .  The 

complaint  a l l e g e s  t h a t  a  s ide - r ing  exp los ive ly  s epa ra t ed  

from t h e  r i m  base ,  f r a c t u r i n g  r e l a t o r ' s  s k u l l .  The complaint  

sets f o r t h  a  c la im i.n s t r i c t  l i a b i l i t y  r e q u i r i n g  proof t h a t :  

(1) The produc t  was i n  a  d e f e c t i v e  c o n d i t i o n  and unreasonably 

dangerous t o  t h e  u s e r .  ( 2 )  The d e f e c t  caused t h e  a c c i d e n t  

and i n j u r i e s  complained of he re in .  ( 3 )  The d e f e c t  i s  t r a c e -  

a b l e  t o  t h e  defendant .  

On November 7 ,  1980, t h e  r e l a t o r  f i l e d  a  r e q u e s t  f o r  

admission of genuineness  of documents. The con te s t ed  docu- 

ments came i n t o  t h e  possess ion  of r e l a t o r ' s  a t t o r n e y  a s  t h e  

r e s u l t  of t h e  documents o r i g i n a l l y  being ordered  produced 

i n  a s i m i l a r  b u t  u n r e l a t e d  case .  Messick v.  Goodyear T i r e  & 

Rubber Co. (No. 74CV756-W-2 D. Mo. ) . I n  t h a t  ca se ,  t h e  

p l a i n t i f f  had f i l e d  a  r e q u e s t  fo r  produc t ion  of documents, 

and a f t e r  viewing t h e  documents - i n  camera, t h e  f e d e r a l  



d i s t r i c t  judge h e l d  t h a t  t h e  documents w e r e  t o  be produced. 

A f t e r  p roduc t i on ,  t h a t  c a s e  was s e t t l e d  and d i smi s sed .  

T h e r e a f t e r ,  t h e  documents w e r e  wide ly  d i s s emina t ed .  The 

r e l a t o r ,  and many o t h e r s ,  have seen  t h e  documents 

s i n c e  t h a t  t i m e .  

The r e l a t o r ,  i n  t h i s  c a s e ,  ha s  sough t  t o  depose  c e r t a i n  

of  d e f e n d a n t ' s  e x e c u t i v e s .  The q u e s t i o n s  t o  which t h e  

de f en dan t  ob  j e c  t e d ,  p e r t a i n e d  t o  t h e  s u b j e c t  documents and 

t o  a n  i n v e s t i g a t i o n  of t h e  de f endan t  by t h e  Na t i ona l  Highway 

T r a f f i c  S a f e t y  Admin i s t r a t i on  (NHTSA). Tha t  i n v e s t i g a t i o n  

was commenced i n  1970 f o r  t h e  purpose  of de te rmin ing  why K- 

t ype  t r u c k  r i m s  seemed t o  c ause  numerous a c c i d e n t s .  The 

r e l a t o r  s eeks  t o  e s t a b l i s h  t h a t  Goodyear a t t emp ted ,  through 

government i n f l u e n c e ,  t o  t e r m i n a t e  t h e  i n v e s t i g a t i o n .  The 

r e l a t o r  a l l e g e s  t h a t  Goodyear "covered up" t h e  d e f e c t  i n  a  

p rodu c t ,  which Goodyear knew t o  be  unsa f e ,  and t h a t  t h e  

r e l a t o r  i s  e n t i t l e d  t o  prove such f a c t s  t o  e s t a b l i s h  a  b a s i s  

f o r  p u n i t i v e  damages. 

The r e l a t o r  f i l e d  a  motion under Rule 3 7 ( a ) ,  M.R.Civ.P., 

seek ing  t o  compel answers t o  d e p o s i t i o n  q u e s t i o n s  by r e q u i r i n g  

a t t e n d a n c e  of t h e  d e f e n d a n t ' s  employees a t  t r i a l  t o  t e s t i f y  

a b o u t  t h e  d i s p u t e d  m a t t e r s .  The r e l a t o r ' s  motion was 

den ied ,  and t h e  D i s t r i c t  Cou r t  has  r u l e d  t h a t  t h e  r e l a t o r  

c anno t  i n q u i r e  e i t h e r  a b o u t  t h e  documents o r  t h e  i n v e s t i g a t i o n .  

The fo l l owing  i s s u e s  a r e  now b e f o r e  t h i s  Cour t :  

(1) Whether t h e  D i s t r i c t  C o u r t  e r r e d  i n  de t e rmin ing  t h e  

c o n t e s t e d  documents f e l l  w i t h i n  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e  

and t h e  p r o t e c t i o n  o f  t h e  work p r o d u c t  r u l e ,  t he r eby  f o r e -  

c l o s i n g  t h e  use  o f  t h o s e  documents i n  t h i s  l i t i g a t i o n .  

( 2 )  Whether t h e  D i s t r i c t  Cou r t  e r r e d  i n  p r ec lud ing  re- 

l a t o r  from us ing  m a t e r i a l ,  a l r e a d y  i n  h i s  p o s s e s s i o n ,  f o r  

any purpose .  



(3 )  Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e f u s i n g  t o  

a l low t h e  r e l a t o r  t o  q u e s t i o n  Goodyear execu t ives  r ega rd ing  

t h e  documents and f a c t s  surrounding t h e  i n v e s t i g a t i o n .  

With r e s p e c t  t o  t h e  d i spu ted  documents, i t  i s  impor tan t  

t o  d i s t i n g u i s h  between two s e p a r a t e  i s s u e s .  R e l a t o r ' s  re- 

q u e s t  f o r  admission of genuineness of documents was f i l e d  

pursuant  t o  Rule 3 6 ( a ) ,  M.R.Civ.P., a l lowing  a p a r t y  t o  make 

r e q u e s t s  f o r  admission of genuineness of documents cover ing  

t h e  t r u t h  of any m a t t e r s  w i t h i n  t h e  scope of Rule 2 6 ( b ) ,  M.R. 

Civ.P. Therefore ,  pu r suan t  t o  Rule 2 6 ( b ) ,  a  p a r t y  must on ly  

admit  t h e  genuineness of documents which a r e  n o t  p r i v i l e g e d  

and are d i scove rab le  under t h a t  r u l e .  A r e s o l u t i o n  of t h i s  

i s s u e  invo lves  i n t e r p r e t a t i o n  of a t t o r n e y - c l i e n t  p r i v i l e g e  

a s  de f ined  i n  s e c t i o n  26-1-803, MCA, and t h e  work produc t  

r u l e  governed by Rule 26 (b )  ( 3 ) ,  M.R.Civ.P. 

A s e p a r a t e  and d i s t i n c t  i s s u e  r e l a t e s  t o  t h e  D i s t r i c t  

Court  o r d e r  fo rb idd ing  use  of t he  documents. The c o u r t  

o r d e r  p revents  t h e  use  of t h i s  in format ion ,  i n  posses s ion  of 

r e l a t o r ,  f o r  any purpose whatsoever. Reso lu t ion  of t h i s  

i s s u e  invo lves  d i s c u s s i o n  and a p p l i c a t i o n  of r i g h t s  of f r e e  

speech,  under a r t i c l e  11, S7, of t h e  Montana c o n s t i t u t i o n ,  

and t h e  F i r s t  Amendment of t h e  United S t a t e s  C o n s t i t u t i o n .  

With regard  t o  d e p o s i t i o n  q u e s t i o n s  propounded by 

r e l a t o r  t o  Goodyear execu t ives ,  r e l a t o r  seeks  t o  compel t h e  

a t t endance  of t hose  w i tnes ses  a t  t r i a l .  Though t h e  r e l i e f  

sought  i s  i n a p p r o p r i a t e ,  we w i l l  t r e a t  r e l a t o r ' s  motion a s  

one t o  compel answers under Rule 37  ( a ) ,  M.R.Civ.P., and 

dec ide  whether r e l a t o r  i s  e n t i t l e d  t o  have Goodyear's w i t -  

n e s se s  answer t h e  q u e s t i o n s .  

W e  r e s o l v e  t h e  c o n s t i t u t i o n a l  i s s u e  f i r s t .  The o r d e r  

of t h e  t r i a l  c o u r t  p r even t s  r e l a t o r  from us ing  t h e  documents 



i n  r e l a t o r ' s  possess ion ,  f o r  e x t r a  j u d i c i a l  purposes ,  a s  w e l l  

a s  i n  t h e  c a s e  a t  ba r .  Such an o rde r  has  a  c h i l l i n g  e f f e c t  

upon F i r s t  Amendment r i g h t s  and must be sub jec t ed  t o  c l o s e  

s c r u t i n y .  I n  r e  Halkin ,  (D.C.  C i r .  1979) ,  598 F.2d 176. 

I n  Halkin,  t h e  p l a i n t i f f s  a l l e g e d  t h a t  c e r t a i n  government 

agenc ies  conducted unlawful s u r v e i l l a n c e  of c i t i z e n s  who 

opposed t h e  war i n  V i e t  Nam. P l a i n t i f f s  sought  damages and 

e q u i t a b l e  r e l i e f  f o r  v i o l a t i o n  of t h e i r  c o n s t i t u t i o n a l  

r i g h t s .  During t h e  pendency of t h e  c a s e ,  p l a i n t i f f s ,  

through d i scove ry ,  ob ta ined  c e r t a i n  documents which t h e  

government contended would impair  United S t a t e s  d ip loma t i c  

and f o r e i g n  r e l a t i o n s ,  r e v e a l  C I A  i n t e l l i g e n c e  sources ,  and 

i m p l i c a t e  t h e  pr ivacy  i n t e r e s t s  of t h i r d  persons .  P l a i n t i f f s  
t hey  

advised  t h e  government t h a t  / in tended  t o  r e l e a s e  t h e  

i n f  ormation t o  t h e  news media and, t h e r e a f t e r ,  defendant  

moved f o r  a p r o t e c t i v e  o rde r  pursuant  t o  Rule 2 6 ( c ) .  Defendant 

argued t h a t  p u b l i c  d i s c l o s u r e  of t h e  documents would be 

" p r e j u d i c i a l  t o  t h e  defendants  ' r i g h t  t o  a d j u d i c a t i o n  of t h e  

i s s u e s "  i n  an  unbiased c l i m a t e  and would deny t h e  defendant  a  

f a i r  t r i a l .  Pla  i n t i £  f s  responded by contending t h a t  t h e  

p r o t e c t i v e  o r d e r  would v i o l a t e  t h e  p l a i n t i f f s '  F i r s t  Amendment 

r i g h t .  The United S t a t e s  D i s t r i c t  Court  s igned t h e  d e f e n d a n t ' s  

proposed r e s t r a i n i n g  o rde r  and t h e p l a i n t i f f s p e t i t i o n e d  t h e  

c o u r t  of appea l s  f o r  a  w r i t  of mandamus, seeking t o  v a c a t e  

t h e  D i s t r i c t  Court  o rde r .  

Judge Bazelon, w r i t i n g  f o r  t h e  c o u r t  acknowledged t h a t  

a t t o r n e y s  have h i s t o r i c a l l y  been o f f i c e r s  of t h e  c o u r t s  and 

t h a t  they have a  l e g a l  and e t h i c a l  r e s p o n s i b i l i t y  t o  s a f e -  

guard t h e  r i g h t  t o  a f a i r  t r i a l .  However, Judge Bazelon s a i d :  

". . . But lawyers '  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  
f a i r n e s s  of t h e  j u d i c i a l  p rocess  does n o t  mean t h a t  
lawyers and l i t i g a n t s  sur render  t h e i r  F i r s t  Amend- 
ment r i g h t s  a t  t h e  cour thouse door.  Even p u b l i c  



o f f i c i a l s  who have s p e c i a l  r e s p o n s i b i l i t i e s  t o  t h e  
c o u r t  d o  n o t  n e c e s s a r i l y  have a  'more s e v e r e l y  c u r -  
t a i l e d '  r i g h t  t o  freedom of e x p r e s s i o n  t h a n  ' t h e  
a v e r a g e  c i  ti zen ' . " 
I n  Ha lk in ,  Judge Bazelon c i t e d  w i t h  a p p r o v a l ,  Chase 

v .  Robson ( 7 t h  C i r .  1 9 7 0 ) ,  435 F.2d 1059, where in  t h e  c o u r t  

h e l d  t h a t  a n  o r d e r  b a r r i n g  c o u n s e l  and p a r t i e s  from making 

p u b l i c  s t a t e m e n t s  a b o u t  t h e  merits of  t h e  case, was u n c o n s t i -  

t u t i o n a l .  The Robson c o u r t  concluded t h a t  t h e  o r d e r  cons  ti t u t e d  

". . . a  p r i o r  r e s t r a i n t  on p r o t e c t e d  F i r s t  Amendment c o n d u c t " .  

The c o u r t  i n  Ha lk in  acknowledged t h a t  a  p r o t e c t i v e  

o r d e r  may n o t  c o n s t i t u t e  a p r i o r  r e s t r a i n t ,  b u t  de te rmined  

t h a t  t h e  i s s u e  o f  " p r i o r  r e s t r a i n t "  was n o t  d e t e r m i n a t i v e .  

The c o u r t  s a i d :  

"We d o  n o t  b e l i e v e ,  however, t h a t  t h e  p r o p e r  r e s o l u -  
t i o n  o f  t h i s  case i n  t h e  end t u r n s  on whether  t h i s  
o r d e r  can  be  termed a  p r i o r  r e s t r a i n t .  W e  o b s e r v e  
t h e  admoni t ion  of  J u s t i c e  F r a n k f u r t e r  t h a t  t h e  t e r m  
' p r i o r  r e s t r a i n t '  shou ld  n o t  be  used a s  ' a  t a l i s m a n i c  
t e s t , '  Kings ley  Books, I n c .  v .  Brown, 354 U.S. 436, 
4 4 1 ,  77 S .Ct .  1325 ( 1 9 5 7 ) ,  and do  n o t  b e g i n  o u r  ex- 
a m i n a t i o n  w i t h  a n  a l m o s t  insurmountab le  presumpt ion  
a g a i n s t  t h e  v a l i d i t y  o f  t h i s  o r d e r .  However, t h e  
f a c t  t h a t  t h e  o r d e r  p o s e s  many of  t h e  d a n g e r s  of  a 
p r i o r  r e s t r a i n t  i s  s u f f i c i e n t  t o  r e q u i r e  c l o s e  
s c r u t i n y  of  i t s  impac t  on  p r o t e c t e d  F i r s t  Amendment 
e x p r e s s i o n . "  598 F.2d a t 1 8 6 .  

Not ing  t h a t  t h e  Uni ted  S t a t e s  Supreme Cour t  had s t r e s s e d  

t h a t  l i t i g a t i o n  may b e  "a v e h i c l e  f o r  e f f e c t i v e  p o l i t i c a l  

e x p r e s s i o n  and a s s o c i a t i o n ,  a s  w e l l  a s  a  means of communicating 

u s e f u l  i n f o r m a t i o n  t o  t h e  p u b l i c " ,  I n  r e  Primus ( 1 9 7 8 ) ,  436 

U.S. 412, 431, 98 S.Ct .  1893, 1904, 56 L.Ed.2d 417, t h e  c o u r t  

s t a t e d  t h a t  ". . . [ l l i t i g a t i o n  i t s e l f  i s  a  form of e x p r e s s i o n  

p r o t e c t e d  by t h e  F i r s t  Amendment". 598 F.2d a t  187.  The 

c o u r t  i n  Ha lk in ,  concluded t h a t  a  F i r s t  Amendment r i g h t  

e x t e n d s  t o  u s e  of  d i s c o v e r y  m a t e r i a l s .  598 F .  2d a t  187. 

Before  a  t r i a l  c o u r t  c a n  e n t e r  a  p r o t e c t i v e  o r d e r  

r e s t r a i n i n g  f r e e  e x p r e s s i o n ,  t h e  c o u r t  must  f i n d  t h a t  t h r e e  

c r i t e r i a  e x i s t :  (1) The harm posed by d i s s e m i n a t i o n  must  b e  



s u b s t a n t i a l  and s e r i o u s .  (2 )  The r e s t r a i n i n g  o rde r  must be 

narrowly drawn and be p r e c i s e .  ( 3 )  There must be no a l t e r n a -  

t i v e  means of p r o t e c t i n g  t h e  p u b l i c  i n t e r e s t  which i n t r u d e s  

less d i r e c t l y  on express ion .  Nebraska P r e s s  Ass 'n  v .  

S t u a r t  (1976) ,  427 U . S .  539, 96 S . C t .  2791, 49 L.Ed.2d 683; 

I n  re  Halkin ,  supra .  

I n  a s s e s s i n g  t h e  p r o p r i e t y  of a  p r o t e c t i v e  o rde r  i n  

each c a s e ,  t h e  t r i a l  c o u r t  must cons ider  and make necessary  

f i n d i n g s  on each element of t he  s t anda rd .  I n  t h i s  c a s e  no 

f i n d i n g s  have been made which j u s t i f y  t h e  c o u r t  o rde r  t h a t  

"counsel  f o r  p l a i n t i f f  a r e  hereby p r o h i b i t e d  from making any 

f u r t h e r  use  whatsoever of such p r i v i l e g e d  documents and 

e x h i b i t s  i n  t h i s  a c t i o n . "  This  p o r t i o n  of t h e  c o u r t ' s  o rde r  

u n c o n s t i t u t i o n a l l y  p r o s c r i b e s  p l a i n t i f f ' s  freedom of exp res s ion  

and must be r eve r sed .  

The D i s t r i c t  Court  he ld  t h a t  t h e  con te s t ed  documents, 

e x h i b i t s  A-E, and G-M were e n t i t l e d  t o  p r o t e c t i o n  under 

a t t o r n e y - c l i e n t  p r i v i l e g e  and work product .  The e f f e c t  of 

t h i s  r u l i n g  i s  t o  f o r e c l o s e  use  of t h e  documents when t h i s  

m a t t e r  comes t o  t r i a l .  

S e c t i o n  26-1-803, MCA, provides:  

"An a t t o r n e y  cannot ,  w i thou t  t h e  consen t  of h i s  c l i e n t ,  
be examined a s  t o  any communication made by t h e  
c l i e n t  t o  him o r  h i s  adv ice  g iven  thereon  i n  t h e  course  
of  p r o f e s s i o n a l  employment." 

Work produc t  i s  governed by Rule 26 ( b )  ( 3 )  , M.R.Civ.P., 

which provides:  

"Subjec t  t o  t h e  p rov i s ions  of subd iv i s ion  ( b ) ( 4 )  
of  t h i s  r u l e ,  a  p a r t y  may o b t a i n  d i scovery  of 
documents and t a n g i b l e  t h i n g s  o therwise  d i scover -  
a b l e  under subd iv i s ion  ( b )  (1) of t h i s  r u l e  and pre -  
pared i n  a n t i c i p a t i o n  of l i t i g a t i o n  o r  f o r  
t r i a l  by o r  f o r  ano ther  p a r t y  o r  by o r  f o r  t h a t  
o t h e r  p a r t y  ' s r e p r e s e n t a t i v e  ( i n c l u d i n g  h i s  
a t t o r n e y ,  c o n s u l t a n t ,  s u r e t y ,  indemnitor ,  i n -  
s u r e r  o r  agen t )  on ly  upon a  showing t h a t  t h e  
p a r t y  seeking d i scove ry  has  s u b s t a n t i a l  need 
of t h e  m a t e r i a l s  i n  t h e  p r e p a r a t i o n  of h i s  c a s e  
and t h a t  he  i s  unable w i thou t  undue hardsh ip  t o  



o b t a i n  t h e  s u b s t a n t i a l  e q u i v a l e n t  of t h e  mater- 
i a l s  by o t h e r  means. I n  o rde r ing  d i scovery  of 
such m a t e r i a l s  when t h e  r equ i r ed  showing has  
been made, t h e  c o u r t  s h a l l  p r o t e c t  a g a i n s t  
d i s c l o s u r e  of t h e  mental  impress ions ,  conclu- 
s i o n s ,  op in ions ,  o r  l e g a l  t h e o r i e s  of an a t t o r n e y  
o r  o t h e r  r e p r e s e n t a t i v e  of a  p a r t y  concerning t h e  
l i t i g a t i o n .  " 

Before d i s c u s s i n g  a p p l i c a t i o n  of t h e  a t t o r n e y - c l i e n t  

p r i v i l e g e  and t h e  work p r o d u c t r u l e , w e  must r e s o l v e  t h e  

q u e s t i o n  of waiver.  Re la to r  contends t h a t  t h e  documents 

h e r e  i n  q u e s t i o n  have been widely d i ssemina ted  wi thou t  

o b j e c t i o n  from Goodyear. On t h e  o t h e r  hand, Goodyear contends  

t h a t  t h e  documents were i n v o l u n t a r i l y  produced pu r suan t  t o  c o u r t  

o r d e r  and t h a t  under t h e s e  c i rcumstances  a  waiver d i d  n o t  occur .  

Waiver i s  t h e  vo lun ta ry  re l inquishment  of a  known 

r i g h t .  Masse t t  v.  Anaconda (1981) ,  - Mont. - 1  - P.  2d -, 

38 St.Rep. 961. Goodyear's response t o  c o u r t  p rocess  does 

n o t  c o n s t i t u t e  such a  waiver.  S t a t e  ex re l .  Union O i l  Co. 

of Ca l .  v.  D i s t r i c t  Court  (1972) ,  160 Mont. 229, 503 P.2d 

1008. However, t h e  waiver could subsequent ly  be found 

should t h e  evidence show t h a t ,  t h e r e a f t e r ,  Goodyear v o l u n t a r i l y  

d i ssemina ted  t h e  documents i n  ques t ion .  A waiver could a l s o  

be found i f  d i ssemina t ion  was made by persons  n o t  connected 

wi th  Goodyear. If a  s u f f i c i e n t l y  wide d i ssemina t ion  of t h e  

m a t e r i a l s  was found t o  have occur red ,  and Goodyear, knowing 

of t h i s ,  took no l e g a l  a c t i o n  t o  p r o t e c t  a g a i n s t  d i s semina t ion ,  

then  t h e  vo lun ta ry  re l inquishment  of a r i g h t  could be found. 

The r eco rd  b e f o r e  u s  i s  i n s u f f i c i e n t  t o  make t h i s  de t e rmina t ion .  

Upon remand of t h i s  m a t t e r ,  t h e  D i s t r i c t  Cour t  i s  d i r e c t e d  

t o  hold a hear ing  wi th  r e s p e c t  t o  evidence bear ing  upon t h e  

waiver ques t ion  and t o  make f i n d i n g s  accord ing ly .  

The balance of our  d i s c u s s i o n  concerning t h e  a t t o rney -  

c l i e n t  p r i v i l e g e  and t h e  a p p l i c a t i o n  of t h e  work produc t  



r u l e ,  w i l l  apply  should t h e  t r i a l  c o u r t  f i n d  t h a t  a  waiver 

has  n o t  occurred.  I f  a  waiver i s  found, then the  e x i s t e n c e  

of p r i v i l e g e  i s  rendered moot. 

The t r i a l  c o u r t ' s  o rde r  da ted  March 13 ,  1981, g r a n t i n g  

a  p r o t e c t i v e  o rde r  t o  Goodyear, c o r r e c t l y  i d e n t i f i e s  e x h i b i t  

A a s  c o n s i s t i n g  of r e p o r t s  concerning c lo sed  produc t  l i a b i l i t y  

l i t i g a t i o n  prepared by Goodyear's in-house counsel .  However, 

t h e  o r d e r ' s  r e f e r e n c e  t o  e x h i b i t  B a s  being a  communication 

between house counsel  R i g r i s h  and o t h e r  Goodyear personne l  

i s  i n a c c u r a t e .  E x h i b i t  B i s  a  b r i e f  no t e  from a  Goodyear 

employee denominated "Gerb" forwarding e x c e r p t s  from a 

d e p o s i t i o n  taken i n  another  "rim" case .  E x h i b i t s  D and E 

a r e  c o r r e c t l y  i d e n t i f i e d  as communications between house 

counsel  R i g r i s h  and o t h e r  Goodyear personne l .  The o r d e r  

mis takenly i d e n t i f i e s  e x h i b i t  J a s  being a  communication 

between in-house lawyer R i g r i s h  and Goodyear's l i a b i l i t y  

c a r r i e r ;  e x h i b i t  J i s  a  memorandum from one employee of a  

l i a b i l i t y  i n su rance  company t o  ano the r  employee w i t h i n  t h e  

same company. E x h i b i t  M i s  mis takenly i d e n t i f i e d  i n  t h e  

o r d e r  a s  a communication between lawyer R i g r i s h  and Goodyear's 

l i a b i l i t y  c a r r i e r ;  e x h i b i t  M i s  a  l e t t e r  w r i t t e n  by a  r e p r e s e n t -  

a t i v e  of t h e  Aetna Insurance Company addressed t o  R i g r i s h  of 

Goodyear. E x h i b i t s  C ,  H I  I ,  K and L a r e  c o r r e c t l y  i d e n t i f i e d  

i n  t h e  o r d e r  a s  being communications from R i g r i s h  t o  l i a b i l i t y  

i n su rance  c a r r i e r s .  E x h i b i t  G i s  c o r r e c t l y  i d e n t i f i e d  a s  a  

communication from R i g r i s h  t o  r e t a i n e d  counse l  r e p r e s e n t i n g  

Goodyear i n  s i m i l a r  b u t  un re l a t ed  l i t i g a t i o n .  

The s u b j e c t  m a t t e r  and au thor  of each e x h i b i t  i s  c r i t i c a l  

t o  determining whether a t t o r n e y - c l i e n t  p r i v i l e g e  i s  a p p l i c a b l e .  

That  p r i v i l e g e  on ly  a p p l i e s  s t a t u t o r i l y  i n  Montana t o  communi- 

c a t i o n s  made by a  c l i e n t  t o  h i s  a t t o r n e y  and l e g a l  adv ice  given 

i n  response  t h e r e t o ,  dur ing  t h e  course  of p r o f e s s i o n a l  



employment. Sec t ion  26-1-803, MCA. 

~ x h i b i t  A i s  a compi la t ion  of c a s e  h i s t o r i e s  prepared 

by ~ i g r i s h  f o r  h i s  s u p e r i o r  a t  Goodyear. A t to rney -c l i en t  

p r i v i l e g e  does r e l a t e  t o  l e g a l  adv ice  g iven  by house counsel  

t o  t h e  co rpo ra t e  employer. S t a t e  ex r e l .  Union O i l  Co. of 

Cal .  v. D i s t r i c t  Court ,  supra .  

A c a r e f u l  s tudy  of each of t h e  c a s e  h i s t o r i e s  conta ined  

i n  e x h i b i t  A shows t h a t  t h e  c o n t e n t s  of t h e  document cannot  

be a c c u r a t e l y  c h a r a c t e r i z e d  a s  " l e g a l  adv ice" .  R i g r i s h  ana- 

lyzed c lo sed  produc t  l i a b i l i t y  f i l e s  and r epo r t ed  t o  h i s  

s u p e r i o r  t h e  r e s u l t s  ob ta ined  i n  each of t hose  f i l e s .  The 

f i l e s  w e r e  c lo sed  a t  t h e  t ime t h e  document was prepared.  The 

r e p o r t  was appa ren t ly  made by R ig r i sh  f o r  t h e  purpose of 

a l lowing  h i s  s u p e r i o r  t o  e v a l u a t e  h i s  work and f o r  t h e  

purpose of keeping c o r p o r a t e  management advised  about  t h e  

h i s t o r y  of p roduc t  l i a b i l i t y  l i t i g a t i o n .  I t  i s  impor tan t  t o  

no te  t h a t  no l e g a l  adv ice  i s  being g iven  by R i g r i s h  t o  h i s  

s u p e r i o r  o r  c o r p o r a t e  management w i th  r e s p e c t  t o  pending 

l i t i g a t i o n  f i l e s .  Under t h e s e  c i rcumstances  t h e  a t t o r n e y -  

c l i e n t  p r i v i l e g e  a s  s t a t u t o r i l y  de f ined  i n  Montana, does  n o t  

app ly  t o  e x h i b i t  A. 

E x h i b i t  B i s  correspondence from Goodyear personne l  t o  

R i g r i s h  and, though t h e  c o n t e n t s  of t h e  no te  a r e  r a t h e r  

ambiguous, it would seem t o  be covered by a t t o r n e y - c l i e n t  

p r i v i l e g e .  However, t h e  enc losu re  appears  t o  be d e p o s i t i o n  

e x c e r p t s  which would be p a r t  of t h e  p u b l i c  record .  

E x h i b i t s  D and E a r e  l e t t e r s  from R i g r i s h  t o  o t h e r  Good- 

year  personnel .  They appear  t o  cover m a t t e r s  contemplated 

by t h e  a t t o r n e y - c l i e n t  p r i v i l e g e .  

E x h i b i t s  C ,  HI I, K and L a r e  communications between 

R i g r i s h  and personnel  employed by Goodyear's l i a b i l i t y  

c a r r i e r s .  R ig r i sh  i s  n o t  a  lawyer f o r  t hose  l i a b i l i t y  



c a r r i e r s .  There i s  no i n d i c a t i o n  t h a t  t h e  r e c i p i e n t s  of t h e  

communications a r e  a t t o r n e y s  f o r  R ig r i sh .  Therefore ,  t h e  

a t t o r n e y - c l i e n t  p r i v i l e g e  does  n o t  apply t o  t h e s e  documents. 

E x h i b i t  G i s  a  communication from Goodyear t o  r e t a i n e d  

counsel .  E x h i b i t  G i s  c l e a r l y  p r o t e c t e d  by t h e  p r i v i l e g e .  

E x h i b i t  J i s  a  document prepared by an employee of t h e  

l i a b i l i t y  i n su rance  company and forwarded t o  o t h e r  personne l  

w i t h i n  t h e  same in su rance  company. I f  any p r i v i l e g e  e x i s t s ,  

i t  e x i s t s  f o r  t h e  b e n e f i t  of  t h a t  l i a b i l i t y  i n su rance  company 

and would have t o  be claimed by t h a t  company. 

E x h i b i t  M i s  a  communication from Aetna Insurance  

Company t o  R ig r i sh .  R i g r i s h  i s  n o t  an  a t t o r n e y  f o r  Aetna 

Insurance Company and a t t o r n e y - c l i e n t  p r i v i l e g e  i s ,  t h e r e f o r e ,  

i n a p p l i c a b l e .  

E x h i b i t s  A, C ,  H ,  I ,  J ,  K ,  L and M a r e  n o t  covered by 

a t t o r n e y - c l i e n t  p r i v i l e g e .  E x h i b i t s  B ,  D, E and G may be 

p r o t e c t e d  . 
The work produc t  r u l e  i s  broader i n  i t s  a p p l i c a t i o n  

than  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e ,  b u t  it i s  n o t  an a b s o l u t e  

p r i v i l e g e .  By i t s  t e r m s  t h e  r u l e  governs n o t  only  t h e  

a t t o r n e y  and h i s  c l i e n t ,  b u t  a l s o  a p a r t y ' s  r e p r e s e n t a t i v e ,  

i nc lud ing  h i s  c o n s u l t a n t ,  s u r e t y ,  indemni tor ,  i n s u r e r  o r  

agent .  The r u l e  p r o t e c t s  m a t e r i a l s  prepared dur ing  liti- 

g a t i o n  o r  i n  a n t i c i p a t i o n  of l i t i g a t i o n  and provides  f o r  t h e  

d i s c l o s u r e  of such m a t e r i a l  only  upon a  showing t h a t  t h e  

p a r t y  seek ing  d i scovery  has  a s u b s t a n t i a l  need f o r  t h e  

m a t e r i a l  i n  p r e p a r a t i o n  of t h e  ca se  and i s  unable ,  without 

undue hardsh ip ,  t o  o b t a i n  t h e  m a t e r i a l s  through o t h e r  means. 

The r u l e  f u r t h e r  d i r e c t s  t h a t  t he  c o u r t  p r o t e c t  a g a i n s t  t h e  

d i s c l o s u r e  of t h e  mental  impress ions ,  conc lus ions ,  op in ions ,  

o r  l e g a l  t h e o r i e s  of an  a t t o r n e y  o r  o t h e r  r e p r e s e n t a t i v e  of 

a  p a r t y  concerning t h e  l i t i g a t i o n .  Rule 26  ( b )  ( 3 )  , M . R . c ~ v . P . ,  



may a f f o r d  p r o t e c t i o n  t o  much of t h e  documentary evidence 

h e r e  i n  d i s p u t e .  

I n  applying t h e  work produc t  r u l e ,  w e  must make t h e  

fo l lowing  de te rmina t ions  : (1) Does t h e  r u l e  apply where 

m a t e r i a l  has  been d i scovered  and i s  i n  t h e  possess ion  of 

opposing counsel?  ( 2 )  Does t h e  r u l e  apply  t o  terminated 

l i t i g a t i o n ?  ( 3 )  Does t h e  r u l e  apply  where t h e r e  i s  a  c la im 

b u t  t h e  r e a l i t y  of l i t i g a t i o n  may be ve ry  s p e c u l a t i v e ?  

A l i t e r a l  i n t e r p r e t a t i o n  of Rule 26(b)  ( 3 1 ,  M.R.Civ.P., 

would con f ine  a p p l i c a t i o n  of t h e  r u l e  t o  t hose  i n s t a n c e s  

where d i scovery  i s  sought.  Re la to r  does n o t  he re  seek 

d i scovery .  Re la to r  has  possess ion  of t h e  s u b j e c t  documents 

and seeks  on ly  t o  l a y  foundat ion f o r  those  documents. W e  

f e e l  t h a t  t h e  work produc t  r u l e  must be g iven  a  l i b e r a l  

i n t e r p r e t a t i o n  i n  o r d e r  t o  e f f e c t u a t e  i t s  purpose. The 

r i g h t  g ran t ed  under t h e  r u l e  can be waived and such a  waiver 

w i l l  be t h e  s u b j e c t  of t h e  e v i d e n t i a r y  hea r ing  he re inbe fo re  

ordered .  However, w e  he re  hold t h a t  t he  work produc t  r u l e  

l e g i t i m a t e l y  can form t h e  b a s i s  of a  p r o t e c t i v e  o rde r  even 

though t h e  "work product"  i s  i n  t h e  posses s ion  of t h e  adverse  

p a r t y  . 
The q u e s t i o n  of whether " te rmina ted  l i t i g a t i o n "  i s  con- 

templated by t h e  work produc t  r u l e ,  was determined i n  I n  re 

Murphy ( 8 t h  C i r .  1977) ,  560 F. 2d 326. I n  t h a t  c a s e  Chief 

Judge Gibson, w r i t i n g  f o r  t h e  c o u r t ,  s a i d :  

" I n  view of t h e  Hickman r a t i o n a l e  and t h e  p o l i c i e s  
of Rule 26 (b )  ( 3 ) ,  w e  conclude t h a t  t h e  work produc t  
p r i v i l e g e  a p p l i e s  t o  documents prepared i n  a n t i c i -  
p a t i o n  of terminated l i t i g a t i o n .  The primary pur- 
pose of t h e  work produc t  p r i v i l e g e  i s  t o  a s s u r e  
t h a t  an a t t o r n e y  i s  n o t  i n h i b i t e d  i n  h i s  r ep re sen t -  
a t i o n  of h i s  c l i e n t  by the  f e a r  t h a t  h i s  f i l e s  w i l l  
be open t o  s c r u t i n y  upon demand of an opposing p a r t y .  
Counsel should be al lowed t o  amass d a t a  and commit 
h i s  op in ions  and thought p rocesses  t o  w r i t i n g  f r e e  
of t h e  concern t h a t ,  a t  some l a te r  d a t e ,  a n  opposing 
p a r t y  may be e n t i t l e d  t o  s ecu re  any r e l e v a n t  work 



produc t  documents merely on r e q u e s t  and use  them 
a g a i n s t  h i s  c l i e n t .  The work produc t  p r i v i l e g e  would 
be a t t e n u a t e d  i f  i t  were l i m i t e d  t o  documents t h a t  
were prepared i n  t h e  c a s e  f o r  which d i scove ry  i s  
sought .  What i s  needed, i f  w e  a r e  t o  remain f a i t h f u l  
t o  t h e  a r t i c u l a t e d  p o l i c i e s  of Hickman, i s  a  pe rpe t -  
u a l  p r o t e c t i o n  f o r  work product ,  one t h a t  ex tends  
beyond t h e  t e rmina t ion  of t h e  l i t i g a t i o n  f o r  which t h e  
documents were prepared.  Any less p r o t e c t i o n  would 
g e n e r a t e  t h e  ve ry  e v i l s  t h a t  t h e  Court  i n  Hickman 
at tempted t o  avoid."  560 F.2d a t  326. 

There i s  a d i v i s i o n  of a u t h o r i t y  on t h i s  ques t ion .  Cases 

suppor t ing  t h e  oppos i t e  view a r e  United S t a t e s  v. I n t e r n a t i o n a l  

Business  Machines Corp., (S.D. N . Y .  1974) ,  66 F.R.D.  154, 178, 

and Honeywell, Inc .  v.  P ipe r  A i r c r a f t  Corp., (M.D. Pa. 1 9 7 0 ) ,  

50 F.R.D.  117, 119. W e  f e e l  t h a t  t h e  b e t t e r  reasoned r u l e  

suppor t s  a p p l i c a t i o n  of t h e  work produc t  r u l e  t o  t e rmina ted  

l i t i g a t i o n .  

Rule 26 (b )  p rov ides  t h a t  m a t e r i a l s  prepared - i n  a n t i c i p a t i o n  

of l i t i g a t i o n  can on ly  be produced upon a  showing of s u b s t a n t i a l  

need and i n a b i l i t y  t o  o b t a i n  t he  m a t e r i a l s  e lsewhere .  

However, t h a t  p o r t i o n  of t h e  r u l e  which p r o t e c t s  t h e  mental  

impress ions  and l e g a l  t h e o r i e s  of an a t t o r n e y  only r e f e r s  

s p e c i f i c a l l y  t o  " t h e  l i t i g a t i o n " .  Subsect ion 3  of Rule 

26 (b )  , i n  i t s  l a s t  sen tence ,  s t a t e s :  " I n  o rde r ing  d i scovery  

of such m a t e r i a l s  when t h e  r equ i r ed  showing has  been made, 

t h e  c o u r t  s h a l l  p r o t e c t  a g a i n s t  d i s c l o s u r e  of t h e  mental  

impress ions ,  conc lus ions ,  op in ions ,  o r  l e g a l  t h e o r i e s  of an  

a t t o r n e y  o r  o t h e r  r e p r e s e n t a t i v e  of a p a r t y  concerning t h e  

l i t i g a t i o n .  " W e  must determine whether t o  apply t h e  p r o t e c t i o n  

a f fo rded  mental  impress ions  of an a t t o r n e y  t o  those  impres- 

s i o n s  rendered dur ing  t h e  i n v e s t i g a t i o n  of a c la im where no 

l i t i g a t i o n  i s  i n  p rogress .  

I n  I n  r e  Murphy, sup ra ,  t h e  government f i l e d  motions 

seek ing  t o  d i scove r  l e g a l  documents and i n t e r n a l  memoranda 

t h a t  were prepared by law f i rms  r e p r e s e n t i n g  s e v e r a l  l a r g e  

c o r p o r a t e  c l i e n t s .  The law f i rms '  r e p r e s e n t a t i o n  of t h e s e  



c l i e n t s  had e x i s t e d  f o r  many yea r s .  The documents c o n s i s t e d  

of i n t e r n a l  memoranda, n o t e s ,  summaries, o u t l i n e s  and chrono- 

l o g i e s  prepared f o r  use  i n  then c u r r e n t  and a n t i c i p a t e d  

l i t i g a t i o n .  The documents were c h a r a c t e r i z e d  by counse l  a s  

p r i v a t e  working papers  of t r i a l  lawyers t h a t  inc luded  a  type  

of " d e v i l ' s  advocacy" made i n  an e f f o r t  t o  o u t l i n e  t h e  

i n f e r e n c e s  t h a t  might be drawn by a  " s k i l l e d  and imagina t ive"  

adversary .  These documents w e r e  n o t  s e n t  t o  o r  shown t o  t h e  

c l i e n t s .  The 8 t h  C i r c u i t  Court  of Appeals he ld  t h a t  such 

documents were p r o t e c t e d  by the  "mental impress ions"  p r o v i s i o n  

of t h e  work produc t  r u l e  even though some documents r e l a t e d  t o  

a n t i c i p a t e d  l i t i g a t i o n .  We agree  t h a t  such p r o t e c t i o n  

should be a f fo rded  even though l i t i g a t i o n  i s  no t  i n  p rog res s .  

When a  c la im f i l e  i s  opened, t h e r e  i s  always some p rospec t  

of l i t i g a t i o n  and an  i n v e s t i g a t i o n  must be conducted geared 

t o  t h e  u l t i m a t e  e v e n t u a l i t y  of l i t i g a t i o n .  Theref o r e ,  we 

f e e l  t h a t  work produc t  p r o t e c t i o n  must be a f fo rded  from t h e  

t ime t h e  c la im f i l e  i s  opened. 

E x h i b i t  A was n o t  prepared i n  a n t i c i p a t i o n  of l i t i g a t i o n  

and on ly  r e l a t e s  t o  an a n a l y s i s  of c lo sed  f i l e s .  I t  c l e a r l y  

i s  n o t  covered by t h e  work produc t  r u l e .  

The balance of t h e  e x h i b i t s  i n  q u e s t i o n  a r e  s u b j e c t  t o  

t h e  p r o t e c t i o n s  of Rule 26  ( b )  ( 3 )  , M.R.Civ.P., b u t  such 

p r o t e c t i o n  i s  n o t  abso lu t e .  The m a t e r i a l s  may n o t  be t h e  

proper  s u b j e c t  of a p r o t e c t i v e  o r d e r  i f  r e l a t o r  i s  a b l e  t o  

make a  showing t h a t  he "has  s u b s t a n t i a l  need of t h e  m a t e r i a l s  

i n  t h e  p r e p a r a t i o n  of h i s  c a s e  and t h a t  he i s  unable  w i thou t  

undue hardsh ip  t o  o b t a i n  t h e  s u b s t a n t i a l  e q u i v a l e n t  of t h e  

m a t e r i a l s  by o t h e r  means." However, t hose  p o r t i o n s  of t h e  

documents which r e l a t e  t o  t h e  mental  impress ions  of t h e  

au tho r  of t h e  document, r e c e i v e  a  g r e a t e r  p r o t e c t i o n .  We 

ag ree  w i th  t h e  fol lowing r a t i o n a l e  from I n  r e  Murphy, sup ra ,  



wherein t h e  c o u r t  s a i d :  

" I t  i s  c l e a r  t h a t  op in ion  work produc t  i s  e n t i t l e d  
t o  s u b s t a n t i a l l y  g r e a t e r  p r o t e c t i o n  than o rd ina ry  
work product .  Therefore ,  u n l i k e  o r d i n a r y  work 
produc t ,  op in ion  work produc t  cannot  be d i scovered  
upon a  showing of s u b s t a n t i a l  need and an i n a b i l i t y  
t o  s ecu re  t h e  s u b s t a n t i a l  e q u i v a l e n t  of t he  mater- 
i a l s  by a l t e r n a t e  means wi thout  undue hardsh ip .  
See Fed.R.Civ.P. 2 6 ( b ) ( 3 ) .  I n  our  view, op in ion  work 
produc t  en joys  a  n e a r l y  a b s o l u t e  immunity and can be 
d i scovered  on ly  i n  very  r a r e  and e x t r a o r d i n a r y  circum- 
s t a n c e s .  See Hickman v .  Taylor ,  supra .  Our unwil l -  
ingness  t o  recognize  an  a b s o l u t e  immunity f o r  op in ion  
work produc t  s t e m s  from t h e  concern t h a t  t h e r e  may 
be r a r e  s i t u a t i o n s ,  y e t  unencountered by t h i s  c o u r t ,  
where weighty c o n s i d e r a t i o n s  of p u b l i c  p o l i c y  and a  
proper  a d m i n i s t r a t i o n  of  j u s t i c e  would m i l i t a t e  
a g a i n s t  t h e  nondiscovery of an a t t o r n e y ' s  mental  
impress ion.  Absent such compell ing showing, t h e  
a t t o r n e y ' s  op in ion  work produc t  should remain i m -  
mune from d iscovery .  I' (Footnotes  omi t ted .  ) 560 F. 2d 
a t  337. 

Upon remand, t h e  t r i a l  c o u r t  w i l l  have t h e  burden of 

app ly ing  t h i s  law t o  each of t he  documents involved i n  t h e  

case .  I f  t h e  t r i a l  c o u r t  f i n d s  t h a t  t h e r e  was a  waiver ,  

then t h e  a p p l i c a t i o n  of t h i s  r u l e  becomes moot. 

I n  i t s  o r d e r ,  t h e  D i s t r i c t  Court  fo rec losed  r e l a t o r  from 

deposing Goodyear execu t ives  regard ing  f a c t s  con ta ined  i n  

t h e  d i spu ted  documents and a l s o  from i n t e r r o g a t i n g  those  

w i tnes ses  about  t h e  Nat iona l  Highway T r a f f i c  S a f e t y  Administra-  

t i o n  i n v e s t i g a t i o n .  The c o u r t  based i t s  p r o t e c t i v e  o r d e r  

upon "re levancy" and " p u b l i c  po l i cy" .  

The b a s i s  f o r  a  w i t n e s s ' s  r e f u s a l  t o  t e s t i f y  i s  set 

f o r t h  i n  Rule 2 6 ( c ) ,  M.R.Civ.P., which provides :  

"Upon motion by a  p a r t y  o r  by t h e  person from whom 
discovery  i s  sought ,  and f o r  good cause  shown, t h e  
c o u r t  i n  which t h e  a c t i o n  i s  pending o r  a l t e r n a t i v e l y ,  
on m a t t e r s  r e l a t i n g  t o  a  d e p o s i t i o n ,  t h e  c o u r t  i n  
t h e  d i s t r i c t  where t h e  d e p o s i t i o n  i s  t o  be taken 
may make any o r d e r  which j u s t i c e  r e q u i r e s  t o  pro- 
t e c t  a  p a r t y  o r  person from annoyance, embarrassment, 
oppress ion ,  o r  undue burden o r  expense . . ." 
The r u l e  does n o t  p rov ide  f o r  r e f u s a l  on "pub l i c  p o l i c y "  

grounds. Were t h i s  Court  t o  expand t h e  r u l e  and a l l ow f o r  a  

" p u b l i c  po l icy"  b a s i s  f o r  r e f u s a l  t o  t e s t i f y ,  then,  g iven 

t h e  f a c t s  of t h i s  ca se ,  such a  b a s i s  would n o t  f o r e c l o s e  i n q u i r y .  



This  Court  has p rev ious ly  found s t r o n g  p u b l i c  p o l i c y  

reasons  f o r  imposing s t r i c t  l i a b i l i t y  i n  t o r t .  I n  Branden- 

burger  v. Toyota Motor S a l e s  (1973) ,  162 Mont. 506, 513 P.2d 

268, we s a i d :  

"The e s s e n t i a l  r a t i o n a l e  f o r  imposing t h e  d o c t r i n e  
of s t r i c t  l i a b i l i t y  i n  t o r t  i s  t h a t  such impos i t ion  
a f f o r d s  t h e  consuming p u b l i c  t h e  maximum p r o t e c t i o n  
from dangerous d e f e c t s  i n  manufactured produc ts  by 
r e q u i r i n g  t h e  manufacturer  t o  bear  t h e  burden of 
i n j u r i e s  and l o s s e s  enhanced by such d e f e c t s  i n  i t s  
produc ts .  . ." 
The D i s t r i c t  Court  o r d e r  states t h a t  " d i s c l o s u r e  i n  

t h i s  a c t i o n  of t h e  m a t e r i a l  and in format ion  Goodyear was 

compelled t o  submit t o  t h e  Nat ional  Highway T r a f f i c  S a f e t y  

Adminis t ra t ion  i n v e s t i g a t i o n  would c l e a r l y  d i scourage  f r ank  

and open communications w i th  t he  government c o n t r a r y  t o  t h e  

s t r o n g  p u b l i c  p o l i c y  i n t e r e s t s  i n  such ,an i n v e s t i g a t i o n . "  

I t  should he re  be noted t h a t  Goodyear does  n o t  have t h e  

o p t i o n  of d i s c l o s i n g  t o  t h e  f e d e r a l  government. Such d i s c l o s u r e  

i s  mandated by l a w .  I n  Barry v. Manglass (1976) ,  389 N.Y.S.2d 

870, 877, t h e  c o u r t  s a i d :  

"As an a d d i t i o n a l  answer t o  General Motors' p u b l i c  
p o l i c y  argument ( t h a t  t h e  admission of such r e c a l l  
l e t t e r s  would d i scourage  manufacturers  from an- 
nouncing a  p o s s i b l e  d e f e c t ) ,  i t  i s  merely necessary  
t o  p o i n t  o u t  t h a t  such announcement was no t  a  vol-  
un t a ry  a c t ,  b u t  one mandated by Federa l  s t a t u t e  
( s e e  Motor Vehic le  S a f e t y  Act of 1966, sup ra )  ." 
This  Court  has  recognized a  s t r o n g  p u b l i c  p o l i c y  i n  

p r o t e c t i n g  members of t h e  p u b l i c  from i n j u r y  by d e f e c t i v e  

produc ts .  I n  Brown v.  North American Manufacturing Co. (1977) ,  

176 Mont. 98, 516 P.2d 711, J u s t i c e  Har r i son ,  w r i t i n g  f o r  t h e  

m a j o r i t y ,  s a id :  "We r e j e c t  any r u l e  which would o p e r a t e  t o  

encourage misdesign." 

We hold t h a t  p u b l i c  p o l i c y  m i l i t a t e s  i n  favor  of pe rmi t t -  

i n g  d i scovery  of  f a c t s  surrounding t h e  " r e c a l l  campaign" and 

t h e  i n v e s t i g a t i o n  by t h e  Nat iona l  Highway T r a f f i c  S a f e t y  

Adminis t ra t ion .  A complete p u b l i c  awareness of i n v e s t i g a t i o n s  



concerning d e f e c t i v e  produc ts  i s  i n  t h e  p u b l i c  i n t e r e s t  and 

should be f a c i l i t a t e d .  We f i n d  t h i s  l i t i g a t i o n  t o  be a  

proper  forum f o r  such d i s c l o s u r e .  

The D i s t r i c t  Court  o r d e r  g r a n t i n g  p r o t e c t i o n  t o  Goodyear's 

w i tnes ses ,  f u r t h e r  j u s t i f i e d  i t s  holding on t h e  b a s i s  of 

"re levancy".  Re la to r  he re  seeks  p u n i t i v e  damages and by way 

of d i scovery  seeks  t o  develop evidence f o r  t h e  purpose of 

proving mal ice .  

R e l a t o r ' s  d e p o s i t i o n  q u e s t i o n s  a r e  designed t o  prove 

Goodyear knew it had a  d e f e c t i v e  produc t  and a t tempted t o  

p reven t  p u b l i c  knowledge of t h a t  d e f e c t .  Such f a c t s  would 

tend  t o  prove mal ice  and a r e  r e l e v a n t  t o  t h e  i s s u e s  pleaded.  

The D i s t r i c t  Court  o rde r  p rec lud ing  r e l a t o r  from deposing 

Goodyear w i tnes ses  w i th  r e s p e c t  t o  t h e  Nat iona l  Highway 

T r a f f i c  S a f e t y  Adminis t ra t ion  i n v e s t i g a t i o n  and t h e  " r e c a l l  

campaign" i s  reversed .  That  p o r t i o n  of t h e  o rde r  which 

p reven t s  r e l a t o r  from i n q u i r i n g  about  t h e  d i spu ted  documents 

i s  governed by t h e  law enunciated i n  t h i s  op in ion  wi th  

r e s p e c t  t o  t hose  documents. I f  a  p a r t i c u l a r  document i s  n o t  

p r o t e c t e d  by e i t h e r  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e  o r  t h e  

work produc t  r u l e ,  then i n q u i r y  may be made about  t h a t  docu- 

ment du r ing  t h e  t ak ing  of d e p o s i t i o n s  from Goodyear execu t ives .  

I f  a  document i s  p r i v i l e g e d ,  such i n q u i r y  may n o t  be made. 

Accordingly,  t h i s  ma t t e r  i s  remanded t o  t h e  D i s t r i c t  

Cour t  f o r  proceedings  i n  conformity w i th  t h i s  opinion.  
/1 

I We concur: 

Chief J u s t i c e  A 
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