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M r .  J u s t i c e  Frank B. Morrison, Jr., d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Garry Sayer appea l s  from a  judgment of t he  D i s t r i c t  

Court  which denied h i s  p e t i t i o n  f o r  mod i f i ca t ion  of custody 

of h i s  minor c h i l d r e n ,  and modified t h e  v i s i t a t i o n  p r o v i s i o n s  

of a  Wyoming custody decree .  

Appel lan t  and respondent  a r e  t he  n a t u r a l  p a r e n t s  of 

T rav i s  Sayer ,  age  4 and Rosemary Sayer ,  age  5 ,  born dur ing  

t h e  pe r iod  t h e  p a r t i e s  l i v e d  toge the r .  When t h e  p a r t i e s  

s epa ra t ed  i n  J u l y  of  1979, they w e r e  l i v i n g  i n  Sher idan  

County, Wyoming. I n i t i a l l y ,  t h e  a p p e l l a n t  r e t a i n e d  p h y s i c a l  

custody of  t h e  c h i l d r e n ;  however, fo l lowing  disagreements ,  

t h e  respondent  p e t i t i o n e d  a Wyoming c o u r t  and was g ran ted  a  

w r i t  of habeas corpus.  The a p p e l l a n t  then f i l e d  a  p e t i t i o n  

t o  determine p a t e r n i t y  and f o r  l e g a l  custody of t h e  c h i l d r e n .  

Before t r i a l ,  t h e  a c t i o n  was s e t t l e d  by an o r d e r  of t h e  Wyoming 

c o u r t  which r a t i f i e d  and inco rpo ra t ed  a  s e t t l e m e n t  agreement 

executed by t h e  p a r t i e s .  

The agreement e s t a b l i s h e d  t h e  a p p e l l a n t ' s  p a t e r n i t y  and 

conta ined  the  fo l lowing  p rov i s ions :  

" 2 .  Custody: Ca r l a  Jean  Engdahl and Garry L. Sayer 
a r e  bo th  f i t  and proper  t o  have custody of s a i d  
minor c h i l d r e n .  Ca r l a  Jean  Engdahl s h a l l  have 
primary custody and c o n t r o l  of Rosemary and Trav i s  
Sayer s u b j e c t  t o  t h e  r i g h t  of reasonable  v i s i t a -  
t i o n  i n  t h e  f a t h e r ,  Garry L. Sayer.  

" 3 .  V i s i t a t i o n :  U n t i l  each r e s p e c t i v e  c h i l d  r eaches  
school  age,  Ca r l a  Jean  Engdahl s h a l l  have t h e  minor 
c h i l d r e n  i n  her  custody s i x  months, and Garry L. 
Sayer s h a l l  have them i n  h i s  custody f o r  t h e  o t h e r  
s i x  months. Ca r l a  s h a l l  have s a i d  c h i l d r e n  f o r  t h e  
i n i t i a l  s i x  month pe r iod  beginning January 1, 1980. 
A f t e r  each c h i l d  r eaches  t h e  age  a t  which he o r  
she  s h a l l  a t t e n d  school ,  Ca r l a  Jean  Engdahl s h a l l  
have custody of t h a t  c h i l d  du r ing  t h e  school  yea r  
and Garry L. Sayer s h a l l  have custody dur ing  t h e  
summer months. " 

T h e r e a f t e r ,  t h e  respondent  and c h i l d r e n  l e f t  Wyoming 

and moved t o  Lewistown, Montana, t o  be  near  t h e  r e sponden t ' s  



family .  The a p p e l l a n t ,  d i s s a t i s f i e d  wi th  t h e  o rde r  of t h e  

Wyoming c o u r t ,  p e t i t i o n e d  t h e  D i s t r i c t  Court  of t h e  T h i r t e e n t h  

J u d i c i a l  D i s t r i c t ,  Yellowstone County, f o r  mod i f i ca t ion  of 

cus tody ,  a l l e g i n g  t h e  c h i l d r e n  were i n  s e r i o u s  phys i ca l  and 

mental  danger due t o  t h e  r e sponden t ' s  u n s t a b l e  mental  c o n d i t i o n  

and drug abuse.  The respondent  answered and c r o s s - p e t i t i o n e d  

t h e  c o u r t  r eques t ing  f u l l  custody of t h e  c h i l d r e n  a l l e g i n g  

t h e  p e t i t i o n e r  abused a l c o h o l  and had a  v i o l e n t  temper. The 

p a r t i e s  subsequent ly  s t i p u l a t e d  t o  a  venue change t o  t h e  

Tenth J u d i c i a l  D i s t r i c t ,  Fergus County, where a  t r i a l  be fo re  

t h e  c o u r t  was he ld .  

During t h e  t r i a l  t h e  D i s t r i c t  Court  l i m i t e d  much of t h e  

tes t imony t o  t h e  pe r iod  fo l lowing  the  Wyoming decree .  

Appel lan t  c la ims  t h i s  was e r r o r .  The c o u r t  e n t e r e d  f i n d i n g s  

of f a c t  and conc lus ions  of law on December 1, 1980, and 

ordered:  

"1 .  Tha t  t h e  primary c a r e ,  custody and c o n t r o l  of 
Rosemary Lee Sayer and Trav i s  Loren Sayer be and 
remain wi th  t h e  respondent ,  Ca r l a  J ean  Engdahl. 

" 2 .  Tha t  t h e  p e t i t i o n e r ,  Gary [ s i c ]  L. Sayer ,  have t h e  
r i g h t  of reasonable  v i s i t a t i o n ,  i n c l u d i n g  t h e  r i g h t  
t o  t ake  t h e  s a i d  c h i l d r e n  i n t o  h i s  home f o r  t h e  
pe r iod  of one month dur ing  t h e  summer each y e a r ;  
t h a t  o the rwi se  v i s i t a t i o n  be arranged by p r i o r  
n o t i c e  between t h e  p a r t i e s  . . ." 
We f i n d  the  fo l lowing  i s s u e s  r a i s e d  by t h i s  appea l :  

1. Whether t h e  D i s t r i c t  Court  e r r e d  by l i m i t i n g  i n q u i r y  

t o  f a c t s  fo l lowing  t h e  Wyoming decree .  

2 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e s t r i c t i n g  ap- 

p e l l a n t ' s  v i s i t a t i o n  r i g h t s .  

SCOPE OF I N Q U I R Y  I N  MODIFICATION OF CUSTODY HEARINGS 

During t h e  t r i a l  t h e  c o u r t  s u s t a i n e d  r e sponden t ' s  ob- 

j e c t i o n s  t o  t h e  admission of any f a c t s  p r i o r  t o  t h e  i n i t i a l  

dec ree  agree ing  t h a t  t h e  primary i s s u e  was n o t  p a r e n t a l  f i t -  

ness  b u t  r a t h e r  whether t h e r e  had been a  change i n  c i rcumstances  



s i n c e  t h e  i n i t i a l  decree .  A change i n  c i rcumstances  i s  a  s t a -  

t u t o r y  p r e r e q u i s i t e  f o r  a change i n  custody.  Sec t ion  40-4- 

219 (1 ) ,  MCA. Appel lan t  contends it was r e v e r s i b l e  e r r o r  f o r  

t h e  c o u r t  t o  l i m i t  t h e  evidence t o  p o s t  dec ree  f a c t s .  We 

ag ree  w i th  t h e  a p p e l l a n t .  

Modi f ica t ion  of custody dec rees  i s  governed by s e c t i o n  

40-4-219, MCA, modeled a f t e r  t he  Uniform Marriage and Divorce 

Act (UMDA) , which provides  : 

" (1) The c o u r t  s h a l l  n o t  modify a  p r i o r  custody 
dec ree  u n l e s s  i t  f i n d s ,  upon t h e  b a s i s  of f a c t s  
t h a t  have a r i s e n  s i n c e  t h e  p r i o r  dec ree  o r  t h a t  
w e r e  unknown t o  t h e  c o u r t  a t  t h e  t i m e  of e n t r y  
of t h e  p r i o r  dec ree ,  t h a t  a  change has  occurred 
i n  t h e  c i rcumstances  of t he  c h i l d  o r  h i s  cus tod ian  
and t h a t  t h e  mod i f i ca t ion  i s  necessary  t o  s e r v e  
t h e  b e s t  i n t e r e s t  of t h e  c h i l d .  I n  apply ing  t h e s e  
s t anda rds  t h e  c o u r t  s h a l l  r e t a i n  t h e  cus tod ian  
appointed pursuant  t o  t h e  p r i o r  dec ree  un le s s :  

" ( a )  t h e  cus tod ian  a g r e e s  t o  t h e  mod i f i ca t ion ;  

" (b )  t h e  c h i l d  has  been i n t e g r a t e d  i n t o  t h e  fami ly  
of t h e  p e t i t i o n e r  w i th  consen t  of t h e  cus tod ian ;  o r  

" ( c )  t h e  c h i l d ' s  p r e s e n t  environment endangers 
s e r i o u s l y  h i s  p h y s i c a l ,  mental ,  moral ,  o r  emo- 
t i o n a l  h e a l t h  and t h e  harm l i k e l y  t o  be  caused by 
change of environment i s  outweighed by i t s  ad- 
van tage  t o  him . . ." 
Resolu t ion  of t h i s  i s s u e  r e q u i r e s  c o n s t r u c t i o n  of t h e  

ph ra se  " f a c t s  . . . unknown t o  t h e  c o u r t  a t  t h e  t i m e  of 

e n t r y  of  t h e  p r i o r  decree . "  Sec t ion  40-4-219 ( I ) ,  MCA. 

Respondent contends t h a t  a l though no hea r ing  was he ld  p r i o r  

t o  e n t r y  of t h e  i n i t i a l  dec ree ,  i t  should be he ld  res j u d i c a t a  

on t h e  i s s u e  of p a r e n t a l  f i t n e s s .  I n  t h e  c a s e  of Svennungsen 

v .  Svennungsen (1974) ,  165 Mont. 161, 527 P.2d 6 4 0 ,  dec ided  

be fo re  t h e  adopt ion  of t he  UMDA, t h i s  Court  cons idered  

whether t h e  noncus tod ia l  p a r e n t  must make a  showing of 

change i n  c i rcumstances  where t h e  custody i s s u e  had n o t  been 

con te s t ed  i n  an adversary  hear ing  i n  t h e  i n i t i a l  d i s s o l u t i o n  

a c t i o n .  W e  he ld  i n  t h e  af  f i r m a t i v e .  



"Whether t h e  o r d e r  r e s p e c t i n g  custody has  been g ran ted  
a f t e r  a  f u l l  adversary  proceeding o r  a f t e r  a  d e f a u l t  
d ivo rce ,  a s  i n  t h i s  c a s e ,  t h e  c o n s i d e r a t i o n s  a r e  t h e  
s a m e .  The requirement  f o r  a  f i n d i n g  of a  change i n  
c i rcumstances  i s  designed t o  p r o t e c t  t h e  person who 
has  custody from t h e  harassment of f u r t h e r  l i t i g a -  
t i o n .  W e  r ecognize  t h a t  t h i s  l i n e  of reasoning  would 
be i n a p p r o p r i a t e  i f  a p p e l l a n t  was i n  f a c t  u n f i t  t o  have 
custody.  That  c a s e  i s  n o t  now be fo re  us .  The d i s t r i c t  
c o u r t ,  i n  bo th  t h e  dec ree  of d ivo rce  and t h e  o r d e r  
modifying custody,  found t h a t  t h e  a p p e l l a n t  was a  
f i t  and proper  person t o  have t h e  c a r e ,  custody and 
c o n t r o l  of Derek. W e  hold merely t h a t ,  based upon 
t h e  f a c t s  of t h i s  c a s e ,  a  showing of a  s u b s t a n t i a l  
change of c i rcumstances  should have been r equ i r ed  
be fo re  t h e  d i s t r i c t  c o u r t  i nqu i r ed  i n t o  t h e  custody 
i s s u e  on r e sponden t ' s  p e t i t i o n  and t h a t  t h e  d i s t r i c t  
c o u r t  e r r e d  i n  holding t h a t ,  s o l e l y  because t h e  is-  
sue  of custody was n o t  ' l i t i g a t e d '  i n  t h e  p r i o r  d i -  
vorce  hea r ing ,  t h e  custody i s s u e  could be l i t i g a t e d  
a f r e s h  be fo re  him." 527 P.2d a t  643. 

The reasoning  suppor t ing  t h e  r u l e  of Svennungsen emphasized 

t h e  p r i n c i p l e s  of c u s t o d i a l  c o n t i n u i t y  and p r o t e c t i o n  of t h e  

cus tod ian  from undue harassment whi le  recogniz ing  t h a t  an 

u n f i t  cus tod ian  would be an except ion  t o  t h e  r u l e .  Montana's 

adopt ion  of s e c t i o n  40-4-219, MCA, d i d  n o t  d imin ish  t h e  

importance of t h e s e  p r i n c i p l e s ;  however, t h e  new s t a t u t e  

does  d i r e c t  t h e  D i s t r i c t  Court  t o  examine a l l  r e l e v a n t  

f a c t s ,  "unknown t o  t h e  c o u r t  a t  t h e  t i m e  of e n t r y  of t h e  

p r i o r  dec ree  . . ." 
The Washington c a s e  of Timmons v.  Timmons (1980) ,  94 

Wash.2d 594, 617 P.2d 1032, addressed t h e  same i s s u e  i n  

apply ing  an  i d e n t i c a l  s t a t u t e .  The reasoning  of t h e  c o u r t  

i s  sound, and we adopt  it i n  cons t ru ing  our  s t a t u t o r y  p rov i s ion .  

" P e t i t i o n e r  u rges  t h a t  ' f a c t s  . . . unknown t o  
t h e  c o u r t '  r e f e r s  on ly  t o  f a c t s  n o t  p re sen ted  t o  
t h e  c o u r t  when a genuine con te s t ed  hear ing  took 
p l ace .  S ince  her  d i s s o l u t i o n  was uncontes ted ,  
she  main ta ins  t h a t  on ly  f a c t s  which a r o s e  s i n c e  
t h e  dec ree  should have been cons idered  and t h a t  
t h e  t r i a l  c o u r t  e r r e d  i n  admi t t ing  pre-decree  f a c t s .  

"Before t h e  p r e s e n t  D i s so lu t ion  A c t ,  former RCW 
26.08.110 ( r epea l ed  1973) provided t h a t  custody 
dec rees  could be 'modif ied,  a l t e r e d ,  and r e v i s e d  
by t h e  c o u r t  from t i m e  t o  t i m e  a s  c i rcumstances  
may r e q u i r e .  ' W e  he ld  under t h i s  s t a t u t e  t h a t  - r e s  
j u d i c a t a  p r i n c i p l e s  g e n e r a l l y  app l i ed  t o  bar  recon- 
s i d e r a t i o n  of c o n d i t i o n s  e x i s t i n g  a t  t h e  t i m e  of 



t h e  decree .  B r i m  v.  S t r u t h e r s ,  4 4  Wash.2d 833, 835, 
271 P.2d 4 4 1  (1954).  Thus, mod i f i ca t ion  r equ i r ed  a  
change of c i rcumstances  s i n c e  t h e  o r i g i n a l  dec ree ,  
and evidence r e l a t i n g  t o  even t s  and c o n d i t i o n s  
p r i o r  t o  t h e  dec ree  was inadmiss ib le .  Holten v. 
Hol ten,  64 Wash.2d 203, 206, 390 P.2d 982 (1964);  
s e e  Whi-te v.  White, 24 Wash.2d 52, 56, 163 P.2d 137 
(1945) .  

" I n  l i m i t i n g  t h e  scope of i n q u i r y ,  i t  was assumed 
t h a t  t h e  c o u r t  g r a n t i n g  t h e  o r i g i n a l  dec ree  made i t s  
d e c i s i o n  based on knowledge of a l l  t h e  e x i s t i n g  cir-  
cumstances. I n  re Rankin, 76 Wash.2d 533, 537, 458 
P. 2d 176 (1969) . When a  custody dec ree  was e n t e r e d  
upon d e f a u l t ,  t h e r e f o r e ,  t h e  r ea sons  f o r  t h e  r u l e  
d i d  n o t  apply:  

" ' The c o u r t  has  had no oppor tun i ty  t o  observe t h e  two 
contending p a r e n t s  upon t h e  w i tnes s  s t a n d  o r  t o  ex- 
amine t h e  evidence concerning t h e i r  f i t n e s s  and con- 
ce rn ing  t h e  we l f a re  of t h e  c h i l d .  I t  must a c c e p t  
t h e  a l l e g a t i o n s  of t h e  p e t i t i o n e r  o r ,  a t  b e s t ,  t h e  
uncross-examined test imony of t h e  p e t i t i o n e r  . . . ' 
Rankin, a t  536, 458 P.2d a t  178. 

"Thus, a  d e f a u l t  custody decree  could be modified 
wi thou t  a  showing of changed c i rcumstances  and t h e  
c o u r t  could cons ider  f a c t s  which e x i s t e d  a t  t h e  t i m e  
t h e  o r i g i n a l  dec ree  was en t e red .  Rankin, a t  537-38, 
458 P.2d 176; see White v .  White, supra .  

" P e t i t i o n e r  a rgues  t h a t  t he  Rankin r u l e  should n o t  
app ly  t o  uncontes ted d i s s o l u t i o n s  under t h e  1973 A c t .  
She d i s t i n g u i s h e s  t h e  Rankin dec ree ,  which w a s  uncon- 
t e s t e d  because i t  was by d e f a u l t ,  from t h e  u s u a l  un- 
con te s t ed  d i s s o l u t i o n  today,  i n  which t h e  dec ree  i s  
e n t e r e d  upon a  p e t i t i o n  which bo th  p a r t i e s  have joined.  
To a l l ow c o n s i d e r a t i o n  of pre-decree  f a c t s ,  she  con- 
t ends ,  would undermine t h e  p o l i c y  of t h e  p r e s e n t  D i s -  
s o l u t i o n  Act t h a t  t h e  p a r t i e s ,  r a t h e r  than  a judge, 
can b e s t  work o u t  d i s s o l u t i o n  arrangements.  

"We conclude t h a t ,  because of t h e  con t inu ing  
paramount concern f o r  t h e  b e s t  i n t e r e s t s  of t h e  
c h i l d ,  t h a t  t h e  r a t i o n a l e  f o r  t h e  Rankin r u l e  
e q u a l l y  a p p l i e s  when t h e  p a r t i e s  j o i n  i n  a  p e t i -  
t i o n .  A couple  should n o t  be a b l e  t o  f o r e c l o s e  
j u d i c i a l  i n q u i r y  i n t o  f a c t s  which may a s s i s t  i n  
making t h e  c r i t i c a l  de t e rmina t ion  of how a c h i l d ' s  
i n t e r e s t s  would b e s t  be se rved ,  by ag ree ing  a s  t o  
who should r e c e i v e  o r i g i n a l  custody.  Whether t h e  
dec ree  i s  en t e red  upon d e f a u l t ,  o r  whether t h e  
dec ree  i s  e n t e r e d  upon an  agreed p e t i t i o n  a f t e r  
b r i e f  ques t ion ing  of t h e  p e t i t i o n e r ,  t h e  observa- 
t i o n s  we made i n  Rankin s t i l l  apply:  

" ' [ t ]  he primary concern of t h e  c o u r t s  i s  always t h e  
w e l f a r e  of t h e  c h i l d .  I t  would be u n r e a l i s t i c  t o  
assume t h a t  t h i s  concern can be served a s  w e l l  by 
a  c o u r t  which does  n o t  hear  evidence and does n o t  
have an oppor tun i ty  t o  observe bo th  p a r e n t s  a s  it 
can  by one i n  which t h e  r i g h t  of one p a r e n t  t o  
custody i s  con te s t ed  by the  o t h e r . '  



"Rankin a t  537, 458 P.2d a t  179. The Rankin r u l e  
a s s u r e s  t r u e  j u d i c i a l  c o n s i d e r a t i o n  of a l l  r e l e v a n t  
f a c t s  concerning t h e  we l f a re  of t h e  c h i l d r e n . "  617 
P.2d a t  1035-1036. 

MODIFICATION OF VISITATION RIGHTS 

Comparison of t h e  v i s i t a t i o n  r i g h t s  g ran t ed  t o  t h e  

a p p e l l a n t  i n  t h e  i n i t i a l  dec ree  w i th  t h e  v i s i t a t i o n  r i g h t s  

of  t h e  appealed judgment suppor t s  t h e  a p p e l l a n t ' s  second 

a s s e r t i o n  of e r r o r .  The i n i t i a l  dec ree  g ran ted  a p p e l l a n t  

s i x  months of v i s i t a t i o n  u n t i l  t h e  c h i l d r e n  r each  school  age 

and v i s i t a t i o n  du r ing  t h e  summer months t h e r e a f t e r  . The 

D i s t r i c t  Cour t  r e s t r i c t e d  a p p e l l a n t ' s  v i s i t a t i o n  t o  one 

month i n  t h e  summer. This  was e r r o r .  

S e c t i o n  40-4-217, MCA, governs mod i f i ca t ion  of v i s i t a t i o n  

r i g h t s :  

". . . (3 )  The c o u r t  may modify an  o rde r  g r a n t i n g  
o r  denying v i s i t a t i o n  r i g h t s  whenever mod i f i ca t ion  
would s e r v e  t h e  b e s t  i n t e r e s t  of t h e  c h i l d ;  b u t  
t h e  c o u r t  s h a l l  n o t  r e s t r i c t  a  ~ a r e n t ' s  v i s i t a t i o n  

L 

r i g h t s  u n l e s s  i t  f i n d s  -- t h a t  tEe v i s i t a t i o n  would 
endanger s e r i o u s l y  t h e  c h i l d ' s  p h y s i c a l ,  mental ,  
moral - o r  emotional  h e a l t h . "  (Emphasis added.) 

The record  does n o t  con ta in  a  f i n d i n g ,  nor would t h e  r eco rd  

suppor t  such,  t h a t  t h e  f u l l  summer v i s i t a t i o n  of t h e  i n i t i a l  

dec ree  'would endanger s e r i o u s l y  t h e  [ c h i l d r e n ' s ]  p h y s i c a l ,  

mental ,  moral o r  emotional  h e a l t h ' .  The mod i f i ca t ion  was a  

r e s t r i c t i o n  of v i s i t a t i o n  wi thout  t h e  r e q u i s i t e  s t a t u t o r y  

f i n d i n g .  

The p a r t i e s  do n o t  c o n t e s t  j u r i s d i c t i o n  of t h e  Montana 

c o u r t  t o  a c t .  S e c t i o n s  40-4-211 ,  MCA, and 40-7-104, MCA 

(Uniform Chi ld  Custody J u r i s d i c t i o n  A c t ) ,  d e t a i l  t h e  b a s i s  

f o r  j u r i s d i c t i o n .  Under our  law j u r i s d i c t i o n  over mod i f i ca t ion  

of  a f o r e i g n  decree  cannot  be based upon Montana being t h e  

"home s t a t e "  of t h e  c h i l d r e n  a s  t h e  c h i l d r e n  were n o t  i n  

t h i s  s ta te  f o r  a  s u f f i c i e n t  pe r iod  preceding f i l i n g  of t h e  

p e t i t i o n .  J u r i s d i c t i o n  can be premised upon Montana c o u r t  

a c t i o n  being i n  t h e  " b e s t  i n t e r e s t "  of t h e  c h i l d r e n .  We 



assume t h a t  j u r i s d i c t i o n  was s o  a c q u i r e d .  

I n  summary, w e  must r e v e r s e  t h e  judgment of t h e  D i s t r i c t  

Cou r t  and remand f o r  f u r t h e r  p roceed ings  congruen t  w i t h  t h i s  

op in ion .  Upon remand t h e  D i s t r i c t  Cour t  shou ld  make a 

f i n d i n g  t h a t  it has  j u r i s d i c t i o n  and s ta te  t h e  b a s i s  f o r  

W e  concur:  


