
No. 81-04 

IN THE SUPREMF: COURT OF THE STATE OF MONTANA 

TOWN OF BOULDER, 

Plaintiff, Cross-Appellant, and Respondent, 

WILLIAM BULLOCK and SONJA BULLOCK, 

Defendants and Cross-Respondents and Appellants. 

Appeal from: District Court of the Fifth Judicial District, 
In and for the County of Jefferson. 
Honorable Nat Allen, Judge presiding. 

Counsel of Record: 

For Cross-Appellant: 

Allen Le Mieux, Boulder, Montana 

Harlen, Picotte & Thompson, Helena, Montana 

a - , - N m i m m -  

Submitted on briefs: June 17, 1981 

Decided : 2 1 1981 

Filed: 2 1  @@' 



Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

The Town o f  Bou lde r  f i l e d  a  c o m p l a i n t  on F e b r u a r y  6 ,  

1979 ,  t o  e n j o i n  t h e  B u l l o c k s  f rom c o n s t r u c t i n g  t h e i r  new 

b u i l d i n g  on any p a r t  o f  a  c e r t a i n  d e s i g n a t e d  town s t r e e t .  

The B u l l o c k s  answered and a l s o  f i l e d  a  c r o s s - c o m p l a i n t  f o r  

damages.  The D i s t r i c t  C o u r t  o f  t h e  F i f t h  J u d i c i a l  D i s t r i c t ,  

S t a t e  o f  Montana, i n  and f o r  t h e  County of J e f f e r s o n ,  d i s -  

mi s sed  t h e  c o u n t e r c l a i m ,  e n t e r e d  a  judgment i n  f a v o r  o f  t h e  

B u l l o c k s  on t h e  i n j u n c t i o n  and t h e n  d e n i e d  t h e  B u l l o c k s '  

mo t ion  t o  r e c o n s i d e r .  The B u l l o c k s  a p p e a l e d  t h e  e n t r y  o f  

judgment o f  d i s m i s s a l  on t h e i r  c o u n t e r c l a i m .  T h i s  C o u r t ,  by 

o r d e r  d a t e d  March 1 9 ,  1980 ,  d i s m i s s e d  t h a t  a p p e a l  w i t h o u t  

p r e j u d i c e  u n t i l  a  t r i a l  on t h e  m e r i t s  of  t h e  Town's com- 

p l a i n t  had been h e l d .  

T r i a l  b e f o r e  t h e  p r e s i d i n g  judge  was h e l d  on August  

2 5 ,  1980 .  The D i s t r i c t  C o u r t  e n t e r e d  f i n d i n g s  o f  f a c t  and 

c o n c l u s i o n s  of  law and judgment i n  f a v o r  o f  t h e  B u l l o c k s ,  

r e f u s i n g  t o  g r a n t  t h e  i n j u n c t i o n .  The B u l l o c k s  a p p e a l  t h e  

d i s m i s s a l  o f  t h e i r  c o u n t e r c l a i m ,  and t h e  Town o f  Bou lde r  

c r o s s - a p p e a l s  t h e  d e n i a l  o f  an i n j u n c t i o n  p r e v e n t i n g  t h e  

b u i l d i n g  of  t h e  s t r u c t u r e  o r  a f f i r m a t i v e  r e l i e f  r e q u i r i n g  

i t s  removal .  

The B u l l o c k s  a r e  owners  o f  p r o p e r t y  l o c a t e d  i n  t h e  

C o n s o l i d a t e d  A d d i t i o n  t o  t h e  Town o f  B o u l d e r ,  which p r o p e r t y  

b o r d e r s  on Main and L e s l i e  S t r e e t s .  The p r o p e r t y  is  t r a d i -  

t i o n a l l y  known as t h e  Linn  Motel  and c o n s i s t s  o f  L o t s  9  

t h r o u g h  19  o f  Block 48 o f  t h e  C o n s o l i d a t e d  A d d i t i o n .  Some- 

t i m e  p r i o r  t o  September  1977 t h e  B u l l o c k s  d e t e r m i n e d  t o  

b u i l d  a  home and an o f f i c e  on t h e  p r o p e r t y .  

W i l l i a m  B u l l o c k  a t t e m p t e d  t o  d e t e r m i n e  t h e  b o u n d a r i e s  



of t h e  p r o p e r t y .  H e  d e t e r m i n e d  t h e  boundary on L e s l i e  S t r e e t  

by o b s e r v i n g  t h e  p o s i t i o n  o f  t h e  l o t s  and t h e  s t a t e  of  

p h y s i c a l  f e a t u r e s  o f  l o n g s t a n d i n g ,  i n c l u d i n g  a  boundary  

f e n c e  e r e c t e d  b e f o r e  t h e  B u l l o c k s  pu rchased  t h e  p r o p e r t y .  I n  

a d d i t i o n ,  he  c o n s i d e r e d  t h e  power and t e l e p h o n e  p o l e s  and 

f a c i l i t i e s  l o c a t e d  on  L e s l i e  S t r e e t ,  n e a r b y  p r o p e r t i e s  

l o c a t e d  on L e s l i e  S t r e e t  and t h e  p o s i t i o n  o f  t h e  used  por -  

t i o n  of  L e s l i e  S t r e e t .  Bu l lock  t e s t i f i e d  t h a t  he  d i d  n o t  

know where t h e  edge  o f  h i s  p r o p e r t y  was l o c a t e d ,  t h a t  he  d i d  

n o t  g e t  a  s u r v e y o r  t o  come o u t  and t h a t  he  l o c a t e d  h i s  

b u i l d i n g  by " e y e - b a l l i n g "  t h e  a r e a .  He t e s t i f i e d  t h a t  he  

had s e e n  s u r v e y  p i n s  on t h e  boundary where t h e  encroachment  

o c c u r r e d ,  b u t  t h a t  t h e y  were gone a t  t h e  t i m e  he c o n s t r u c t e d  

t h e  b u i l d i n g  on t h e  encroachment .  He d i d  n o t  l o c a t e  h i s  

p r o p e r t y  l i n e  w i t h  c e r t a i n t y ,  and he  was u n c e r t a i n  a s  t o  

whether  i t s  l o c a t i o n  was t o t a l l y  w i t h i n  h i s  p r o p e r t y  bound- 

a r i e s  a t  t h e  t i m e  o f  c o n s t r u c t i o n .  

B u l l o c k  made an a p p l i c a t i o n  f o r  a  b u i l d i n g  p e r m i t  t o  

Kenneth W .  T r e t t i n ,  t h e  c i t y  c l e r k  and b u i l d i n g  i n s p e c t o r  o f  

t h e  Town of  Boulder  and t h e  p e r s o n  a u t h o r i z e d  t o  i s s u e  

b u i l d i n g  p e r m i t s  by t h e  Town. He was t o l d  by T r e t t i n  t h a t  

he would have t o  s u b m i t  a  p l a n  showing t h e  l o c a t i o n  and t h e  

d i m e n s i o n s  of  t h e  p roposed  s t r u c t u r e  t o  r e c e i v e  a  b u i l d i n g  

p e r m i t .  T r e t t i n  t e s t i f i e d  t h a t  a t  t h e  t i m e  h e ,  a s  c i t y  

c l e r k  and b u i l d i n g  i n s p e c t o r ,  d i d  n o t  have  d e t a i l e d  knowl- 

edge  o f  t h e  b o u n d a r i e s  of  L e s l i e  S t r e e t .  The B u l l o c k s  sub-  

m i t t e d  a  p l a n  which c o n s i s t e d  o f  a  d rawing  o f  t h e  p roposed  

s t r u c t u r e  measured from t h e  c o r n e r  o f  an e x i s t i n g  b u i l d i n g  

on t h e  B u l l o c k  p r o p e r t y .  T h i s  method o f  measurement  was 

s p e c i f i c a l l y  approved  by T r e t t i n .  On September  2 6 ,  1977 ,  



T r e t t i n  i s s u e d  a  b u i l d i n g  p e r m i t  t o  t h e  B u l l o c k s  based  upon 

t h e  p l a n  a s  s u b m i t t e d .  No s u r v e y  o f  t h e  Bu l lock  p r o p e r t y  

was r e q u i r e d  of  t h e  B u l l o c k s  a t  t h a t  t i m e .  

Dur ing  t h e  month of  Oc tobe r  1977 t h e  B u l l o c k s  o r d e r e d  

m a t e r i a l s ,  h i r e d  c o n t r a c t o r s  and comple ted  t h e  e x c a v a t i o n  o f  

t h e i r  p roposed  home and o f f i c e ,  had t h e  f o o t i n g s  poured  on 

t h e  f o u n d a t i o n  and w a l l s ,  and had t h e  f o u n d a t i o n  w a l l s  

t h e m s e l v e s  poured .  T h i s  r e q u i r e d  t h e  e x p e n d i t u r e  of  s e v e r a l  

t housand  d o l l a r s  by t h e  B u l l o c k s .  A d d i t i o n a l  p r o g r e s s  was 

made on t h e  c o n s t r u c t i o n  d u r i n g  t h e  remainder  o f  1977 .  

The re  was no e v i d e n c e  showing t h a t  d u r i n g  t h i s  p e r i o d  

of  t ime  anyone i n  t h e  Town o f  Boulder  had any knowledge t h a t  

t h e  b u i l d i n g  be ing  c o n s t r u c t e d  by t h e  B u l l o c k s  was enc roach -  

i ng  upon L e s l i e  S t r e e t .  T h i s  i n f o r m a t i o n  d i d  n o t  occu r  u n t i l  

sometime i n  J u n e  o r  J u l y  1978.  Dur ing  t h e  e a r l y  c o n s t r u c -  

t i o n  p e r i o d  i n  1978 t h e  c i t y  b u i l d i n g  i n s p e c t o r  a t t e m p t e d  t o  

f i n d  a  c u r b  box and i n  t h e  p r o c e s s  measured from a  s u r v e y  

p i n  e i g h t y  f e e t  a c r o s s  t h e  s t r e e t .  From t h a t  p o i n t  t h e  

b u i l d i n g  i n s p e c t o r ,  T r e t t i n ,  s i g h t e d  a c r o s s  t h e  B u l l o c k  

p r o p e r t y .  A t  t h i s  t i m e  T r e t t i n  assumed t h a t  t h e  B u l l o c k s  

were b u i l d i n g  i n t o  t h e  s t r e e t ,  and he s o  in formed t h e  

B u l l o c k s .  

T h e r e  was t e s t i m o n y  a t  t r i a l  t h a t ,  w h i l e  t h e  B u l l o c k s  

had no knowledge t h a t  t h e y  migh t  be e n c r o a c h i n g  on L e s l i e  

S t r e e t  w i t h  t h e i r  c o n s t r u c t i o n ,  T r e t t i n  had d e t a i l e d  knowl- 

edge o f  t h e  b o u n d a r i e s  of L e s l i e  S t r e e t  p r i o r  t o  i s s u i n g  t h e  

b u i l d i n g  p e r m i t  on September  2 6 ,  1977 .  Dur ing  t h e  s p r i n g  o f  

1978 t h e  B u l l o c k s  p roceeded  t o  work on t h e  basement  f l o o r  of  

t h e i r  b u i l d i n g  and T r e t t i n  was a g a i n  on t h e  p r o p e r t y  and 

p a r t i c u l a r l y  a t  t h e  b u i l d i n g  s i t e .  A t  t h o s e  t i m e s  he  made 



no ment ion  of t h e  a l l e g e d  enc roachmen t .  

However, a s  n o t e d  above ,  t h e  b u i l d i n g  i n s p e c t o r  i n  

J u l y  1978 ,  i n  a t t e m p t i n g  t o  f i n d  t h e  c u r b  box, f e l t  t h a t  t h e  

b u i l d i n g  was o u t  on t h e  s t r e e t  and s o  in formed t h e  B u l l o c k s .  

On J u l y  24,  1978 ,  Wi l l i am B u l l o c k  a t t e n d e d  t h e  r e g u l a r  

m e e t i n g  of  t h e  c i t y  c o u n c i l  and informed t h e  c o u n c i l  t h a t  

T r e t t i n  had t o l d  him t h a t  he  might  be  b u i l d i n g  i n t o  L e s l i e  

S t r e e t .  Bu l lock  f u r t h e r  t o l d  t h e  c o u n c i l  t h a t  he  was 

w i l l i n g  t o  have a  s u r v e y  made. 

The m i n u t e s  o f  t h e  c o u n c i l  mee t ing  show t h a t  t h e  

members o f  t h e  c o u n c i l  r e p r e s e n t e d  t o  B u l l o c k  t h a t ,  i f  he 

were b u i l d i n g  i n t o  t h e  s t r e e t ,  t h e y  would neve r  make a  man 

t e a r  down h i s  house .  Bu l lock  t e s t i f i e d  t h a t  a t  t h a t  t i m e  he  

had i n  mind a  p r e v i o u s  a c t i o n  by t h e  c i t y  c o u n c i l  i n  Oc tobe r  

1977 when t h e y  c l o s e d  t w e n t y  f e e t  o f  a  s t r e e t  a b u t t i n g  t o  

t h e  n o r t h  of  h i s  p r o p e r t y  a t  t h e  b e h e s t  o f  a Mr. R a n d a l l ,  

t h e n  a  member o f  t h e  c i t y  c o u n c i l .  I n  r e l i a n c e  upon t h e  

r e p r e s e n t a t i o n s  of  t h e  members of  t h e  c i t y  c o u n c i l  and w i t h  

h i s  knowledge o f  t h e  R a n d a l l  m a t t e r ,  B u l l o c k  p roceeded  w i t h  

a d d i t i o n a l  work on h i s  b u i l d i n g .  By Augus t  14 t h e  B u l l o c k s  

had comple ted  t h e  basement  f l o o r ,  which was poured  by a  

member of t h e  c i t y  c o u n c i l .  

S h o r t l y  a f t e r  August  1 4 ,  1978 ,  a s  a  r e s u l t  o f  a  c i t y  

c o u n c i l  mee t ing  h e l d  on t h a t  d a t e ,  B u l l o c k  was i n s t r u c t e d  by 

T r e t t i n  t o  c e a s e  c o n s t r u c t i o n  u n t i l  h i s  s u r v e y  was s u b m i t t e d  

t o  t h e  c i t y  c o u n c i l .  B u l l o c k  d i d  c e a s e  c o n s t r u c t i o n ,  and on 

August  2 8 ,  a t  a n o t h e r  r e g u l a r  mee t ing  o f  t h e  c i t y  c o u n c i l ,  

he  s u b m i t t e d  h i s  s u r v e y .  The s u r v e y  i n d i c a t e d  t h a t  t h e  

B u l l o c k s '  b u i l d i n g  was,  i n  f a c t ,  occupy ing  a p p r o x i m a t e l y  

e i g h t e e n  f e e t  o f  t h e  n o r t h  p o r t i o n  of L e s l i e  S t r e e t .  I t  is 



i m p o r t a n t  t o  n o t e  h e r e  t h a t  t h e  s t r e e t s ,  a s  l a i d  o u t  i n  t h i s  

a d d i t i o n ,  were e i g h t y  f e e t  wide .  

On August 28, 1978 ,  a t  a  m e e t i n g  o f  t h e  c i t y  c o u n c i l ,  

B u l l o c k ' s  s u r v e y  was r e c e i v e d .  The t h e n  c i t y  a t t o r n e y  was 

i n s t r u c t e d  t o  do what was n e c e s s a r y  t o  t a k e  c a r e  o f  t h e  

B u l l o c k s '  problem w i t h  r e g a r d  t o  t h e  s t r e e t .  Both W i l l i a m  

B u l l o c k  and t h e  a c t i n g  c i t y  a t t o r n e y  t e s t i f i e d  t h a t  t h e y  

took  t h e  i n s t r u c t i o n s  o f  t h e  c i t y  c o u n c i l  t o  mean t h a t  t h e  

c i t y  a t t o r n e y  was t o  p roceed  w i t h  l e g a l  r e s e a r c h  t o  d e t e r -  

mine a  l a w f u l  method by which t h e  B u l l o c k s  would be  a l l owed  

t o  keep  t h e i r  b u i l d i n g  where i t  was,  and i n  p a r t i c u l a r ,  t o  

a l l o w  them t o  occupy a  p o r t i o n  of  L e s l i e  S t r e e t  on which t h e  

encroachment  e x i s t e d .  The c i t y  a t t o r n e y ,  i n  f a c t ,  p roceeded  

on t h a t  b a s i s  and s o  t e s t i f i e d  a t  t r i a l .  

R e l y i n g  on t h e s e  r e p r e s e n t a t i o n s  and t h e  a c t s  o f  t h e  

c i t y  c o u n c i l  a s  an  a u t h o r i z a t i o n  t o  p r o c e e d ,  Bu l lock  t e s t i -  

f i e d  t h a t  he p u t  up t r u s s e s  and o t h e r  e l e m e n t s  o f  t h e  wood 

p o r t i o n  o f  t h e  b u i l d i n g  a t  v a r i o u s  t imes  u n t i l  a b o u t  

September  1 2 ,  1978. A f t e r  a  c i t y  c o u n c i l  mee t ing  o f  which 

B u l l o c k  was n o t  g i v e n  n o t i c e ,  he  was in formed by T r e t t i n  

t h a t  t h e  Town now r e q u i r e d  him t o  t e a r  down h i s  b u i l d i n g  and 

remove it  from L e s l i e  S t r e e t .  No a c t i o n  was e v e r  t a k e n  by 

t h e  Town t o  revoke  t h e  o r i g i n a l  b u i l d i n g  p e r m i t  i s s u e d  t o  

t h e  B u l l o c k s ,  and t h e  B u l l o c k s  a t  a l l  t i m e s  r e l i e d  upon t h e  

b u i l d i n g  p e r m i t  and t h e  a c t s  and t h e  s t a t e m e n t s  of  t h e  c i t y  

c o u n c i l  a s  a u t h o r i z a t i o n  t o  p roceed  w i t h  t h e i r  c o n s t r u c t i o n .  

The D i s t r i c t  C o u r t  r e f u s e d  t o  g r a n t  an i n j u n c t i o n  

a g a i n s t  f u r t h e r  c o n s t r u c t i o n  and r e f u s e d  t o  g r a n t  t h e  Town 

of  Boulder  i ts r e q u e s t  f o r  a f f i r m a t i v e  r e l i e f  t o  r e q u i r e  t h e  

removal  t h e  B u l l o c k s t  s t r u c t u r e .  W e  affirm that judgment. 



A s  a p p e l l a n t s ,  t h e  B u l l o c k s  r a i s e  one i s s u e :  Whether 

t h e  D i s t r i c t  C o u r t  e r r e d  i n  g r a n t i n g  t h e  Town of  B o u l d e r ' s  

mot ion  t o  d i s m i s s  t h e i r  c o u n t e r c l a i m  f o r  f a i l u r e  t o  s t a t e  a  

c l a i m  upon which r e l i e f  c o u l d  be g r a n t e d .  

A s  c r o s s - a p p e l l a n t ,  t h e  Town o f  Boulder  r a i s e s  two 

a d d i t i o n a l  i s s u e s :  (1) Whether t h e  c o u r t  e r r e d  i n  h o l d i n g  

t h e  Town e s t o p p e d  from c l a i m i n g  an i n j u n c t i o n  o r  r e q u i r i n g  

t h e  removal o f  t h e  B u l l o c k s '  b u i l d i n g  i n s o f a r  a s  it  en- 

c r o a c h e d  upon L e s l i e  S t r e e t  i n  t h e  Town o f  B o u l d e r ;  and ( 2 )  

whether  t h e  c o u r t  e r r e d  i n  f a i l i n g  t o  g r a n t  an i n j u n c t i o n  

r e q u i r i n g  t h e  removal  of  t h e  B u l l o c k s '  b u i l d i n g  i n s o f a r  a s  

i t  enc roached  upon any p o r t i o n  of  L e s l i e  S t r e e t .  

We w i l l  f i r s t  t u r n  t o  t h e  i s s u e s  on c r o s s - a p p e a l ,  

whether  t h e  c o u r t  e r r e d  i n  o r d e r i n g  t h e  Town o f  Boulder  

e s t o p p e d  from c l a i m i n g  an  i n j u n c t i o n  from f u r t h e r  con- 

s t r u c t i o n  o r  r e q u i r i n g  t h e  removal  o f  d e f e n d a n t s  ' b u i l d i n g  

i n s o f a r  a s  i t  enc roached  upon t h e  p o r t i o n  o f  L e s l i e  S t r e e t  

and whether  t h e  c o u r t  f u r t h e r  e r r e d  i n  r e f u s i n g  t o  a u t h o r i z e  

an  i n j u n c t i o n  r e q u i r i n g  t h e  removal  o f  d e f e n d a n t s '  b u i l d i n g  

from Les l i e  S t r e e t .  

The Town of  Boulder  a r g u e s  t h a t  i t  is u n d i s p u t e d  t h a t  

a  c i t y  o r  town h a s  t h e  power t o  p r e v e n t  t h e  o b s t r u c t i o n  o f  

i t s  s t r e e t s ,  c i t i n g  s e c t i o n  7-14-4102, MCA, which p r o v i d e s :  

"The c i t y  o r  town c o u n c i l  h a s  t h e  power t o :  (1) R e g u l a t e  

and p r e v e n t  t h e  . . . o b s t r u c t i o n  o f  s t r e e t s  . . . by . . . 
any o b s t r u c t i o n . "  T h e  Town d e n i e s  t h a t  t h e r e  was any 

c o n d u c t  on i t s  p a r t  which would p e r m i t  t h e  D i s t r i c t  C o u r t  t o  

i nvoke  t h e  d o c t r i n e  o f  e q u i t a b l e  e s t o p p e l  and p r e v e n t  t h e  

Town from e x e r c i s i n g  i t s  s t a t u t o r y  r i g h t  t o  remove t h e  

o b s t r u c t i o n  from t h e  s t r e e t .  We do n o t  a g r e e .  



The law governing the application of equitable 

estoppel as it applies to municipal corporations is dis- 

cussed and set forth by this Court in two cases. City of 

Billings v. Pierce Packing Co. (1945), 117 Mont. 255, 161 

P.2d 636; State ex rel. Barker v. Stevensville (1974), 164 

Mont. 375, 523 P.2d 1388. As argued by the Town of Boulder, 

this Court noted in Stevensville that the great weight of 

authority holds that a municipal corporation is not bound by 

acts or statements of its agents or officers made in excess 

of their authority, even where a third party relied thereon 

to his detriment. However, we further noted in Stevensville 

that there are exceptions to that rule. Such exceptions are 

to be applied with great caution and only in exceptional 

cases. We find this to be just such a case. This Court 

stated in City of Billings v. Pierce Packing Co., 117 Mont. 

"The general rule is that equitable estoppel 
is applied to municipal corporations with 
great caution and only in exceptional cases. 
'While the doctrine of equitable estoppel is 
sometimes invoked in what are termed "excep- 
tional cases," it is always applied, and 
wisely so, with much caution to municipal 
corporations in matters pertaining to their 
governmental functions . . . There is greater 
reason why city streets should not be subject 
to destruction by nonuse or adverse posses- 
sion than can be found applicable to any 
other kind of property. No other kind of 
public property is subject to more persistent 
and insidious attacks or is less diligently 
guarded against seizure.' McQuillan, Muni- 
cipal Corporations, Vol. 4, Sec. 1515, and 
supporting cases." 

Here, the District Court in its Conclusion of Law No. 4 

noted : 

"The elements necessary to make out a case 
for the application of the Doctrine of 
Equitable Estoppel are succinctly set forth 
in the case of City of Billings v. Pierce 
Packing Co., 117 Mont. 266, 161 P.2d 636. 



Those e l e m e n t s  a r e  a s  f o l l o w s :  (1) T h e r e  must 
b e  c o n d u c t - - a c t s ,  l a n g u a g e ,  o r  s i l e n c e - -  
amount ing t o  a  r e p r e s e n t a t i o n  o r  a  c o n c e a l -  
ment of  f a c t s .  ( 2 )  These  f a c t s  mus t  be known 
t o  t h e  p a r t y  e s t o p p e d  a t  t h e  t i m e  o f  h i s  s a i d  
c o n d u c t ,  o r  a t  l e a s t  t h e  c i r c u m s t a n c e s  must  
be such  t h a t  knowledge of  them is  n e c e s s a r i l y  
imputed t o  him. ( 3 )  The t r u t h  c o n c e r n i n g  
t h e s e  f a c t s  must be unknown t o  t h e  o t h e r  
p a r t y  c l a i m i n g  t h e  b e n e f i t  o f  t h e  e s t o p p e l ,  
a t  t h e  t ime  when it was a c t e d  upon by him. 
( 4 )  The c o n d u c t  mus t  be done w i t h  t h e  i n t e n -  
t i o n ,  o r  a t  l e a s t  w i t h  t h e  e x p e c t a t i o n ,  t h a t  
i t  w i l l  be a c t e d  upon by t h e  o t h e r  p a r t y ,  o r  
under  such  c i r c u m s t a n c e s  t h a t  i t  is  b o t h  
n a t u r a l  and p r o b a b l e  t h a t  i t  w i l l  be s o  a c t e d  
upon. ( 5 )  The c o n d u c t  must be r e l i e d  upon by 
t h e  o t h e r  p a r t y ,  and t h u s  r e l y i n g ,  he  must  be 
l e d  t o  a c t  upon i t .  ( 6 )  H e  must  i n  f a c t  a c t  
upon i t  i n  such  a manner a s  t o  change  h i s  
p o s i t i o n  f o r  t h e  worse ;  i n  o t h e r  words ,  he  
must  s o  a c t  t h a t  he  would s u f f e r  a  l o s s  i f  he  
were compel led  t o  s u r r e n d e r  o r  f o r e g o  o r  
a l t e r  what he h a s  done  by r e a s o n  o f  t h e  f i r s t  
p a r t y  be ing  p e r m i t t e d  t o  r e p u d i a t e  h i s  con- 
d u c t  and t o  a s s e r t  r i g h t s  i n c o n s i s t e n t  w i t h  
i t ."  

The D i s t r i c t  C o u r t ,  i n  i t s  f i n d i n g s  o f  f a c t  and 

c o n c l u s i o n s  o f  l aw ,  went  on t o  n o t e  t h a t  T r e t t i n ,  t h e  c i t y  

c l e r k ,  had s u f f i c i e n t  knowledge,  a s  b o t h  c i t y  c l e r k  and 

b u i l d i n g  i n s p e c t o r ,  t o  have a s c e r t a i n e d  t h e  b o u n d a r i e s  o f  

t h e  p r o p e r t y  i n  q u e s t i o n  and t h a t  T r e t t i n  was on t h e  

p r o p e r t y  f o r  a  p e r i o d  of  n e a r l y  a  y e a r  b e f o r e  t h e  a c t i o n  of  

t h e  c i t y  c o u n c i l  was t a k e n .  The c o u r t  f u r t h e r  n o t e d  t h e  

c o u n c i l ' s  r e p r e s e n t a t i o n  t o  t h e  B u l l o c k s  and i t s  i n s t r u c -  

t i o n s  t o  t h e  c i t y  a t t o r n e y  t o  t a k e  c a r e  o f  t h e  B u l l o c k s '  

p roblems a t  t h e  c i t y  c o u n c i l  m e e t i n g  on August  28, 1978.  

The judge found t h a t  t h e s e  a c t s  and many o t h e r s  

c o n s t i t u t e d  a  r e p r e s e n t a t i o n  o r  concea lmen t  of  m a t e r i a l  

f a c t s .  W e  a g r e e  w i t h  t h e  D i s t r i c t  C o u r t  t h a t  t h e  f a c t s  a r e  

s u f f i c i e n t  t o  deny t h e  Town's r e q u e s t  f o r  removal  o f  t h e  

s t r u c t u r e .  I n  p a r t i c u l a r  t h e  judge  found:  t h a t  t h e  b u i l d i n g  

p e r m i t  c o n s t i t u t e d  an a u t h o r i z a t i o n  t o  p roceed  and a  r e p r e -  



s e n t a t i o n  t h a t  t h e  p l a n s  s u b m i t t e d  by t h e  B u l l o c k s  were 

p r o p e r ;  t h a t  t h e  a c t s  and r e p r e s e n t a t i o n s  of  t h e  c i t y  

c o u n c i l  c o n s t i t u t e d  a  r e p r e s e n t a t i o n  r e a s o n a b l y  t a k e n  by t h e  

B u l l o c k s  a s  a u t h o r i z a t i o n  t o  p roceed  w i t h  t h e i r  c o n s t r u c t i o n  

a f t e r  t h e  p r e s e n c e  o f  t h e  encroachment  was d i s c o v e r e d ;  and 

t h a t ,  a c c o r d i n g  t o  t h e  t e s t i m o n y  o f  t h e  former  mayor o f  t h e  

Town, s h e ,  and i n  h e r  o p i n i o n  o t h e r  members o f  t h e  c o u n c i l ,  

i n t e n d e d  t o  r e q u i r e  t h e  removal  o f  t h e  s t r u c t u r e  a s  e a r l y  a s  

J u l y  24,  1978,  b u t  d i d  n o t  communicate t h i s  i n t e n t i o n  t o  t h e  

B u l l o c k s .  

The i s s u e s  r a i s e d  by t h e  B u l l o c k s  on a p p e a l  i n v o l v e  

t h e  d i s m i s s a l  of  t h e i r  c o u n t e r c l a i m .  A s  p r e v i o u s l y  n o t e d ,  

t h e  Town o f  Boulder  b r o u g h t  an a c t i o n  t o  e n j o i n  d e f e n d a n t s '  

encroachment  on t h e  c i t y  s t r e e t ,  and d e f e n d a n t s  answered  by 

g e n e r a l  d e n i a l  and a s s e r t e d  a  c o u n t e r c l a i m  a g a i n s t  t h e  Town. 

The Town r e p l i e d  by a  mo t ion  t o  d i s m i s s  and s t r i k e  t h e  

c o u n t e r c l a i m  which t h e  c o u r t  g r a n t e d .  A t  no t i m e  d i d  

d e f e n d a n t s  amend t h e i r  c o u n t e r c l a i m .  The c a s e  went t o  t r i a l  

on t h e  Town's c l a i m  f o r  an i n j u n c t i o n .  The c o u r t  h e l d  t h a t  

t h e  Town was e s t o p p e d  from p r e v e n t i n g  d e f e n d a n t s '  enc roach -  

ment .  The t o t a l  e f f e c t  o f  t h e  p r o c e e d i n g  t h u s  f a r  h a s  been 

t o  j u d i c i a l l y  a l l o w  t h e  encroachment  and t o  deny t h e  c l a imed  

damages. 

We a r e  c o n f r o n t e d  w i t h  t h e  b a s i c  i s s u e  o f  whether  t h e  

c o u n t e r c l a i m  s t a t e s  a c l a i m  upon w h i c h  r e l i e f  c a n  b e  

g r a n t e d .  S t r i p p e d  down t o  t h e  e s s e n t i a l s ,  t h e  d e f e n d a n t s '  

c o u n t e r c l a i m  i s  v e r y  n e a r l y  an a s s e r t i o n  t h a t  b e c a u s e  t h e  

Town f i l e d  t h e  s u i t ,  d e f e n d a n t s  have  been  damaged. The 

c o u n t e r c l a i m  can be d i v i d e d  i n t o  t h r e e  c o u n t s .  The f i r s t  

c o u n t  a l l e g e s  n e g l i g e n t  c o n d u c t  g i v i n g  r i s e  t o  some th ing  



l i k e  an e s t o p p e l ,  a l t h o u g h  t h e  t e rm " e s t o p p e l "  is n o t  u s e d ,  

t h a t  t h e  c o u n c i l  by i t s  a c t i o n  l e d  t h e  B u l l o c k s  i n t o  

chang ing  t h e i r  p o s i t i o n  t o  t h e i r  d e t r i m e n t .  I t  f u r t h e r  

a l l e g e s  a  v i o l a t i o n  o f  d e f e n d a n t s '  c o n s t i t u t i o n a l  r i g h t  t o  

due p r o c e s s  w i t h  r e s p e c t  t o  a  p r o p o s a l  o r  a t t e m p t  t o  pur -  

c h a s e  a  p o r t i o n  o f  t h e  s t r e e t  r igh t -of -way i n  t h a t  d e f e n -  

d a n t s  were n o t  g i v e n  n o t i c e  o f  any p roposed  s a l e  which was 

a l l e g e d l y  on t h e  agenda  o f  t h e  c o u n c i l  a t  t h e  t i m e  t h i s  

t r o u b l e  o c c u r r e d .  

The second c o u n t  a l l e g e s  t h a t  t h e  B u l l o c k s  were  

v i c t i m s  o f  d i s c r i m i n a t i o n  by t h e  Town. I t  l i s t s  i n d i v i d u a l s  

whose s t r u c t u r e s  e n c r o a c h  on v a r i o u s  s t r e e t  r i gh t -o f -ways  

and a l l e g e s  t h a t  t h e  Town, hav ing  a l lowed  o t h e r  enc roach -  

men t s ,  is u n l a w f u l l y  d i s c r i m i n a t i n g  a g a i n s t  d e f e n d a n t s  by 

a t t e m p t i n g  t o  remove d e f e n d a n t s '  enc roachmen t .  

The t h i r d  c o u n t  a l l e g e s  t h a t  t h e  Town i s s u e d  a  

b u i l d i n g  p e r m i t  t o  t h e  d e f e n d a n t s  and u n l a w f u l l y  m i s r e p r e -  

s e n t e d  t o  them t h e y  c o u l d  l e g a l l y  b u i l d  a  s t r u c t u r e  on t h e i r  

p r o p e r t y  and t h a t  d e f e n d a n t s  r e l i e d  t o  t h e i r  d e t r i m e n t  on 

t h e  m i s r e p r e s e n t a t i o n s .  

I n  e a c h  c o u n t  t h e  B u l l o c k s  c l a i m e d  damages a s  a  

r e s u l t  o f  t h e  Town's c o n d u c t .  The B u l l o c k s  have a l l e g e d l y  

s u f f e r e d  " h u m i l i a t i o n ,  f r u s t r a t i o n ,  p u b l i c  r i d i c u l e ,  l o s s  o f  

b u s i n e s s  r e p u t a t i o n ,  m e n t a l  a n g u i s h  a n d  m o r t i f i c a t i o n . "  

They a l s o  c l a i m  t h a t  i f  t h e y  were r e q u i r e d  t o  remove t h e i r  

b u i l d i n g ,  t h e y  would be e n t i t l e d  t o  t h e  sum o f  $22,500 a s  a  

c o s t  of  removal .  A s  n o t e d  above ,  t h a t  i s s u e  h a s  been de- 

c i d e d  i n  t h e i r  f a v o r .  D e f e n d a n t s  f u r t h e r  c l a i m  damages o f  

$450 p e r  month f o r  l o s s  o f  r e n t  and t h e  i n a b i l i t y  t o  c l o s e  

down a  mo te l  s t r u c t u r e .  D e f e n d a n t s  p r a y e d ,  among o t h e r  



t h i n g s ,  f o r  t h e  items o f  damage ment ioned  and f o r  a t t o r n e y  

f e e s .  

The Town's mot ion  t o  d i s m i s s  was made p u r s u a n t  t o  

Rule  1 2 ( b ) ( 6 ) ,  M.R.Civ.P., which r e a d s  i n  p e r t i n e n t  p a r t  a s  

f o l l o w s :  

" ( b )  How p r e s e n t e d .  Every  d e f e n s e ,  i n  law o r  
f a c t ,  t o  a  c l a i m  f o r  r e l i e f  i n  any p l e a d i n g ,  
whether  a  c l a i m ,  c o u n t e r c l a i m ,  c r o s s - c l a i m ,  
o r  t h i r d  p a r t y  c l a i m ,  s h a l l  be  a s s e r t e d  i n  
t h e  r e s p o n s i v e  p l e a d i n g  t h e r e t o  i f  one  is 
r e q u i r e d ,  e x c e p t  t h a t  t h e  f o l l o w i n g  d e f e n s e s  
may, a t  t h e  o p t i o n  o f  t h e  p l e a d e r ,  be  made by 
mot ion :  . . . ( 6 )  f a i l u r e  t o  s t a t e  a  c l a i m  
upon which r e l i e f  c a n  be g r a n t e d  . . ." 
The B u l l o c k s  a r g u e  t h a t  t h e i r  c o m p l a i n t  f o r  damages 

s h o u l d  n o t  have been d i s m i s s e d  and r e l y  on Duffy v .  B u t t e  

T e a c h e r s '  Union No. 332, AFL-CIO ( 1 9 7 5 ) ,  168  Mont. 246, 541 

P.2d 1199,  where t h i s  C o u r t ,  s p e a k i n g  t o  a  mo t ion  t o  

d i s m i s s ,  s t a t e d :  

"A mot ion  t o  d i s m i s s  f o r  f a i l u r e  t o  s t a t e  a  
c l a i m  upon which r e l i e f  c a n  be  g r a n t e d ,  Rule  
1 2 ( b ) ( 6 ) ,  M.R.Civ .P . ,  i s  e q u i v a l e n t  t o  a  
d e m u r r e r  u n d e r  f o r m e r  c i v i l  p r o c e d u r e .  
[ C i t a t i o n  o m i t t e d .  ]  A mot ion  t o  d i s m i s s  
a d m i t s  t o  a l l  f a c t s  w e l l  p l e a d e d  and i n  
c o n s i d e r i n g  t h e  mot ion  t h e  m a t e r i a l  a l l e g a -  
t i o n s  o f  t h e  p l e a d i n g  a t t a c k e d  a r e  t a k e n  a s  
t r u e .  [ C i t a t i o n  o m i t t e d .  I Where a  c o m p l a i n t  
s t a t e s  f a c t s  s u f f i c i e n t  t o  c o n s t i t u t e  a  c a u s e  
o f  a c t i o n  upon any t h e o r y ,  t h e n  t h e  mot ion  t o  
d i s m i s s  mus t  be o v e r r u l e d .  [ C i t a t i o n  omit-  
t e d . ] "  168  Mont. a t  252-253, 541 P.2d a t  
1202-1203. 

D e f e n d a n t s  c i t e  a l s o  a s  a u t h o r i t y  t o  t h i s  h o l d i n g  B u t t r e l l  

v .  McBri.de Land and L i v e s t o c k  ( 1 9 7 6 ) ,  170  Mont. 296,  553 

P.2d 407. Thus,  i n  a r g u i n g  a g a i n s t  t h e  d i s m i s s a l  of t h e i r  

c o u n t e r c l a i m  below,  t h e  B u l l o c k s  a r g u e  t h a t  c e r t a i n  assump- 

t i o n s  must  be made: f i r s t ,  a l l  f a c t s  s e t  f o r t h  i n  t h e  

c o u n t e r c l a i m  a r e  assumed t r u e ;  s e c o n d ,  a l l  t h e s e  f a c t s  a r e  

t o  be r ead  and i n t e r p r e t e d  i n  f a v o r  o f  t h e  B u l l o c k s ;  and 

t h i r d ,  t h a t  t h e  g r a n t i n g  o f  a  mo t ion  t o  d i s m i s s  is  h e l d  i n  



d i s f a v o r  u n l e s s  t h e  a l l e g a t i o n s  i n  t h e  c o u n t e r c l a i m  a f f i r m a -  

t i v e l y  d e m o n s t r a t e  t h a t  no a c t i o n  l i e s  and t h e  mo t ion  s h o u l d  

be d e n i e d .  

W h e t h e r  t h e  T o w n ' s  c o n d u c t  i s  c h a r a c t e r i z e d  a s  

n e g l i g e n c e  o r  is c h a r a c t e r i z e d  a s  c o n t a i n i n g  m i s r e p r e s e n t a -  

t i o n s ,  w e  f e e l  makes l i t t l e  d i f f e r e n c e .  The e s s e n c e  o f  t h e  

c l a i m s  is t h a t  t h e y  were m i s l e d  by t h e  c o n d u c t  o f  t h e  Town 

t o  t h e i r  d i s a d v a n t a g e .  T h i s  C o u r t  h a s  h e l d  r e c e n t l y  i n  

Adams v .  Adams ( 1 9 7 9 ) ,  - Mont. , 604 P.2d 332, 334, 36 

S t .Rep .  2374, 2377, a s  t o  e q u i t a b l e  e s t o p p e l :  

". . . To i t e r a t e ,  f o r  e q u i t a b l e  e s t o p p e l  t o  
e x i s t ,  t h e r e  must be:  (1) a  f a l s e  r e p r e s e n t a -  
t i o n  o r  a  concea lmen t  o f  f a c t s ,  ( 2 )  made w i t h  
t h e  knowledge, a c t u a l  o r  c o n s t r u c t i v e ,  o f  t h e  
f a c t s ,  ( 3 )  t o  a  p a r t y  w i t h o u t  knowledge o r  
means of  knowledge o f  t h e  f a c t s ,  ( 4 )  w i t h  t h e  
i n t e n t i o n  t h a t  it s h o u l d  be  a c t e d  upon and 
( 5 )  r e l i a n c e  on t h e  f a l s e  r e p r e s e n t a t i o n  t o  
h i s  o r  h e r  p r e j u d i c e  by t h e  o t h e r .  . ." 

The D i s t r i c t  C o u r t  d i d  n o t  e r r  i n  d i s m i s s i n g  t h e  c o u n t e r -  

c l a i m .  

Af f i rmed .  

/ 

We concur :  


