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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  Court .  

Respondents John and Jane  P a r k h i l l  brought  an  a c t i o n  i n  

t h e  ~ i s t r i c t  Court  of t h e  Eleventh J u d i c i a l  D i s t r i c t ,  F l a thead  

County, a l l e g i n g  innocent  mi s rep re sen ta t ion  a s  t o  t h e  water  

supply i n  t h e  s a l e  of r e a l  p rope r ty  by t h e  s e l l e r s  Gary and 

Beth F u s e l i e r .  The c a s e  was t r i e d  wi thou t  a  ju ry ,  and 

t h e  D i s t r i c t  Court  found f o r  t h e  P a r k h i l l s .  The F u s e l i e r s  

appea l  from t h e  judgment. W e  a f f i rm .  

Gary and Beth F u s e l i e r  owned p rope r ty  i n  F la thead  

County, Montana, c o n s i s t i n g  of approximately one a c r e  of 

l and  wi th  a  mobile home loca t ed  upon it. The water  supply 

f o r  t he  p rope r ty  came from a  we l l  on a  neighboring t r a c t  of 

l and .  The owner of t h e  neighboring t r a c t  owned t h e  w e l l ,  

had a l l  r i g h t s  t o  t h e  w e l l ,  and r ece ived  $8 p e r  month from 

t h e  F u s e l i e r s  f o r  supplying them wi th  wate r .  There was no 

w r i t t e n  agreement between t h e  F u s e l i e r s  and t h e i r  neighbor 

concerning t h e  water  supply.  

On October 1 0 ,  1977, t h e  F u s e l i e r s  l i s t e d  t h e i r  p rope r ty  

w i th  Tr i -Ci ty  Real E s t a t e  i n  K a l i s p e l l ,  Montana. The l i s t i n g  

c o n t r a c t  con ta ined  a  d e s c r i p t i o n  of t h e  p rope r ty .  I n  t h e  

space fo l lowing  t h e  p r i n t e d  word "Water", t h e  words "community 

$8/mo. " were i n s e r t e d .  

The P a r k h i l l s  responded t o  an adver t i sement  f o r  t h e  

F u s e l i e r  p rope r ty  and contac ted  Tr i -Ci ty  Real  E s t a t e .  A 

Tr i -Ci ty  a g e n t  brought  t h e  P a r k h i l l s  o u t  t o  t h e  F u s e l i e r  

p rope r ty .  Gary F u s e l i e r  was on t h e  p rope r ty  when it  was 

f i r s t  shown and t o l d  t h e  P a r k h i l l s  t h a t  t h e  water  came from 

" a  kind of community water  system." He a l s o  t o l d  them t h a t  

he d i d  n o t  a n t i c i p a t e  any problems w i t h  t h e  water  supply.  

The r e a l  e s t a t e  agen t  who brought  t h e  P a r k h i l l s  o u t  t o  t h e  

p rope r ty  twice  made r e f e r e n c e  t o  t h e  n o t a t i o n  on t h e  l i s t i n g  



agreement which s t a t e d  t h a t  t h e  water  w a s  " cornmuni t y  $8/mo. " 

The agen t  d i d  t h i s  i n  response t o  q u e s t i o n s  from t h e  P a r k h i l l s  

concerning t h e  water  supply.  L a t e r ,  ano the r  Tr i -Ci ty  a g e n t  

t o l d  t h e  P a r k h i l l s  t h a t  they  should have no problems wi th  

t h e i r  water  supply.  Jane  P a r k h i l l  was s t i l l  concerned about  

t h e  water  supply and d e s i r e d  w r i t t e n  v e r i f i c a t i o n  of t h e  

i n t e r e s t  i n  t h e  "community water  system." She asked a  T r i -  

C i t y  agen t  about  t h i s  du r ing  a  n e g o t i a t i o n  f o r  t h e  s a l e .  

The a g e n t  t o l d  t h e  P a r k h i l l s  t h e r e  would be  a r e g i s t e r e d  

r eco rd  of t h e  community w e l l  and t h a t  he would o b t a i n  a  copy 

of t h e  r e g i s t e r  of t h e  w e l l  f o r  them. J ane  P a r k h i l l  asked 

t h e  agen t  about  t h e  w e l l  r e g i s t e r  aga in  a t  t h e  time of 

s ign ing  t h e  c o n t r a c t  f o r  deed f o r  t h e  p rope r ty .  The agen t  

r e p l i e d  t h a t  he had n o t  y e t  ob ta ined  a  copy. H e  t o l d  t h e  

P a r k h i l l s  t h a t  t h e  w e l l  r e g i s t e r  was n o t  necessary  t o  t h e  

s ign ing  of t h e  c o n t r a c t  f o r  deed,  which made no r e f e r e n c e  t o  

water  supply.  The c o n t r a c t  f o r  deed had been prepared by an 

a t t o r n e y  f o r  Tr i -Ci ty  Real E s t a t e  w i thou t  c o n s u l t a t i o n  w i t h  

t h e  P a r k h i l l s .  The P a r k h i l l s  d i d  n o t  employ an a t t o r n e y  f o r  

t h i s  t r a n s a c t i o n .  The c o n t r a c t  f o r  deed conta ined  t h e  

fo l lowing  c l ause :  

"INDEPENDENT INVESTIGATION: The Purchaser  a g r e e s  
and r e p r e s e n t s  t h a t  s a i d  Purchaser  has  conducted * 

an  independent i n v e s t i g a t i o n  and i n s p e c t i o n  of 
s a i d  land and premises ,  and has e n t e r e d  i n t o  t h i s  
C o n t r a c t  i n  f u l l  r e l i a n c e  thereon ,  and t h a t  t h e r e  
are no o t h e r  agreements,  v e r b a l  o r  o therwise ,  modi- 
f y i n g  o r  a f f e c t i n g  t h e  terms h e r e o f ,  and t h a t  
Purchaser  i s  n o t  r e l y i n g  on o r a l  r e p r e s e n t a t i o n s  
made by S e l l e r  o r  S e l l e r ' s  agen t . "  

J ane  P a r k h i l l  c a l l e d  t h e  agen t  about  two weeks a f t e r  

t h e  c o n t r a c t  was s igned  t o  ask  him i f  he was going t o  send 

t h e  r e g i s t e r  of  t h e  w e l l .  The a g e n t  r e p l i e d  t h a t  he had n o t  

y e t  ob ta ined  it. No such document was eve r  provided t o  t h e  

P a r k h i l l s .  Ten months a f t e r  t h e  P a r k h i l l s  en t e red  i n t o  t h e  



c o n t r a c t ,  t h e  neighbor who owned t h e  w e l l  n o t i f i e d  them t h a t  

he would no longer  p rov ide  t h e  water  f o r  t h e i r  p rope r ty .  

The P a r k h i l l s  w e r e  f o rced  t o  j o in  wi th  ano the r  neighbor i n  

d r i l l i n g  a  new w e l l .  The P a r k h i l l s '  s h a r e  of t h e  expense 

f o r  t h e  w e l l  was $2,743.75. They brought  s u i t  a g a i n s t  t h e  

F u s e l i e r s  and sought  recovery  of t h i s  sum based upon t h e  

i nnocen t  m i s r e p r e s e n t a t i o n s  of t h e  F u s e l i e r s  and t h e i r  

a g e n t s  a s  t o  t h e  water  supply f o r  t h e  p rope r ty .  The D i s t r i c t  

Court  found f o r  t h e  P a r k h i l l s  and e n t e r e d  judgment i n  t h e  

amount of t h e i r  c o s t  f o r  t h e  new w e l l .  

The F u s e l i e r s  r a i s e  t h r e e  i s s u e s  on appea l :  

1. Did t h e  D i s t r i c t  Court  e r r  i n  ho ld ing  t h a t  t h e  

P a r k h i l l s  r e l i e d  on t h e  r e p r e s e n t a t i o n s  of t h e  F u s e l i e r s '  

agen t s  where t h e  F u s e l i e r s  d i sc la imed r e l i a n c e  by t h e  exp res s  

t e r m s  of t h e  c o n t r a c t ?  

2. Were t h e  f i n d i n g s  of t h e  D i s t r i c t  Court  supported by 

s u b s t a n t i a l  c r e d i b l e  evidence? 

3. Can t h e  P a r k h i l l s  p r e v a i l  where they f a i l e d  t o  

d i scove r  t h e  t r u t h  about  t h e  water  supply? 

On t h e  f i r s t  i s s u e ,  t h e  Fuse l . i e r s  a rgue  t h a t  j u s t i f i a b l e  

r e l i a n c e  i s  a  necessary  e lement  of t h e  t o r t  of  mis represen ta -  

t i o n ,  and t h a t  t h e  P a r k h i l l s  d i sc la imed any r e l i a n c e  upon 

p o s s i b l e  mi s rep re sen ta t ion  by t h e  ~ u s e l i e r s  o r  t h e i r  a g e n t s  

when they executed a  c o n t r a c t  con ta in ing  t h e  "independent 

i n v e s t i g a t i o n "  c l a u s e .  The F u s e l i e r s  r e l y  upon two r e c e n t  

Mont. c a se s ,  McCarty v.  Lincoln Green, Inc .  (1980) ,  - - , 620 

P.2d 1221, 37 St.Rep. 2007, and Schulz v.  Peake (1978) ,  178 

Mont. 261, 583 P.2d 425. 

By i t s  terms,  t h e  " independent  i n v e s t i g a t i o n "  c l a u s e  

s t a t e s  t h a t  t h e  P a r k h i l l s  made an independent  i n v e s t i g a t i o n  

and e n t e r e d  i n t o  t h e  c o n t r a c t  i n  r e l i a n c e  thereon ,  t h a t  

t h e r e  a r e  no o t h e r  agreements modifying o r  a f f e c t i n g  t h e  



t e r m s  and t h a t  t h e  P a r k h i l l s  a r e  n o t  r e l y i n g  on o r a l  r ep re -  

s e n t a t i o n s  made by t h e  F u s e l i e r s  o r  F u s e l i e r s '  agen t s .  

However, t h e  f a c t s  do n o t  j u s t i f y  a  r e l i a n c e  upon such 

" independent  i n v e s t i g a t i o n "  c l ause .  The t r i a l  c o u r t  found 

t h a t  t h e  P a r k h i l l s  r e l i e d  upon t h e  r e p r e s e n t a t i o n s  of t h e  

community water  a s  appeared i n  t h e  w r i t t e n  l i s t i n g  agreement 

which had been prepared by t h e  r e a l t o r s ,  and a l s o  upon t h e  

s t a t emen t s  of t h e  va r ious  agen t s  of t h e  r e a l t o r  p r i o r  t o  and 

a t  t h e  t i m e  of t h e  execut ion  of t h e  c o n t r a c t  f o r  deed. The 

c o u r t  found t h a t  a l l  of t h e  r e p r e s e n t a t i o n s  by t h e  r e a l t o r s  

were made a s  a g e n t s  of t h e  F u s e l i e r s .  This  ca se  i s  comparable 

t o  t h e  McCarty ca se .  I n  t h e  McCarty ca se ,  t h e  c o u r t  d i s -  

t i ngu i shed  from Schulz by p o i n t i n g  o u t  t h a t  t h e  McCartys had 

i n s p e c t e d  t h e  wrong p rope r ty  and t h a t  t h e  i n s p e c t i o n  of t h e  

wrong p rope r ty  was brought  about  by t h e  f a i l u r e  of t h e  r e a l  

estate a g e n t  t o  p rope r ly  i d e n t i f y  t h e  p rope r ty .  A s  a  r e s u l t ,  

McCarty he ld  t h a t  t h e  seller incu r r ed  a  l i a b i l i t y  because 

t h e  seller i s  bound by t h e  m i s r e p r e s e n t a t i o n s  made by r e a l  

e s t a t e  broker  o r  agen t  a s  t o  t h e  l o c a t i o n  of t he  p rope r ty .  

This  c a s e  i s  d i r e c t l y  comparable t o  McCarty, i n  t h a t  t h e  

P a r k h i l l s  were mis led  by t h e  l i s t i n g  agreement and by t h e  

v a r i o u s  o r a l  s t a t emen t s  of t h e  r e a l t o r s ,  i nc lud ing  t h e  

s t a t emen t  by t h e  r e a l t o r  a t  t h e  t i m e  of c o n t r a c t  execu t ion  

t h a t  a  copy of t h e  w e l l  r e g i s t e r  would be ob ta ined  and 

d e l i v e r e d  t o  them and was n o t  necessary  t o  t h e  s i g n i n g  of 

t h e  c o n t r a c t .  W e  f u r t h e r  no t e  t h a t  t h e  c o n t r a c t  f o r  deed 

and t h e  l i s t i n g  agreement w e r e  prepared by t h e  r e a l t o r s  and 

t h e  o r a l  s t a t emen t s  a s  t o  t h e  community w e l l  w e r e  a l s o  made 

by t h e  r e a l t o r s ,  a l l  w i thou t  l e g a l  a s s i s t a n c e  on t h e  p a r t  of 

t h e  P a r k h i l l s .  The w r i t t e n  ins t ruments  p rope r ly  a r e  t o  be 

cons t rued  a g a i n s t  t h e  p a r t y  who caused any u n c e r t a i n t y .  

Lauter jung v. Johnson (1977) ,  175 Mont. 74, 572 P.2d 511; 

s e c t i o n  28-3-206, MCA. 



We hold t h a t  under s e c t i o n  28-10-602, MCA, t h e  F u s e l i e r s  

a r e  r e s p o n s i b l e  t o  t h e  P a r k h i l l s  f o r  t h e  neg l igence  of  t h e i r  

a g e n t s  i n  t h e  s a l e  t r a n s a c t i o n  a s  r e l a t e d  t o  t h e  community 

water  i n t e r e s t .  We hold t h a t  t he  " independent  i n v e s t i g a t i o n "  

c l a u s e  of t h e  c o n t r a c t  does n o t  p rec lude  a holding t h a t  t h e  

P a r k h i l l s  j u s t i f i a b l y  r e l i e d  upon t h e  r e p r e s e n t a t i o n s  of t h e  

a g e n t s  of t h e  F u s e l i e r s .  

The F u s e l i e r s '  second i s s u e  concerns  t h e  s u f f i c i e n c y  of 

t h e  evidence t o  suppor t  t h e  f i n d i n g s  and judgment below. 

They a rgue  t h a t  t h e  f a c t s  do n o t  suppor t  a  f i n d i n g  of j u s t i f i -  

a b l e  r e l i a n c e  by t h e  P a r k h i l l s .  When t h i s  Court  reviews 

evidence,  it w i l l  be viewed i n  t h e  l i g h t  most f avo rab le  t o  

t h e  p a r t y  who p r e v a i l e d  i n  t h e  D i s t r i c t  Cour t ,  and t h e  

c r e d i b i l i t y  of w i tnes ses  and t h e  weight ass igned  t o  t h e i r  

test imony i s  f o r  t h e  de te rmina t ion  of t h e  D i s t r i c t  Court  i n  

a  nonjury t r i a l .  Luppold v.  Lewis (1977) ,  172 Mont. 280, 284, 

563 P.2d 538, 540-541. The f i n d i n g s  of f a c t  and conc lus ions  

of  law of t h e  D i s t r i c t  Court  w i l l  n o t  be d i s t u r b e d  i f  supported 

by s u b s t a n t i a l  evidence and by t h e  law. Laute r jung ,  175 Mont. 

a t  77, 572 P.2d a t  512-513. W e  have reviewed t h e  r eco rd  and 

hold t h a t  t h e r e  was s u f f i c i e n t  c r e d i b i l e  evidence t o  suppor t  

t h e  f i n d i n g s  of t h e  D i s t r i c t  Court .  

F i n a l l y ,  t h e  F u s e l i e r s  contend t h a t  t h e  P a r k h i l l s  

cannot  p r e v a i l  because t h e  P a r k h i l l s  made no e f f o r t s  t o  

d i scove r  t h e  t r u t h  regard ing  t h e  water  supply.  The P a r k h i l l s  

i n q u i r e d  a  number of t imes about  t h e  water  supply.  The 

t r i a l  c o u r t  found: 

"4.  A f t e r  t h e  showing of t h e  p rope r ty  and p r i o r  t o  
t h e  s i g n i n g  of t h e  buy / se l l  agreement, M r s .  
P a r k h i l l  con tac t ed  Edward F. McAuley, broker  and 
a  member of t h e  co rpo ra t ion  known a s  Tr i -Ci ty  
R e a l t o r s  concerning t h e  water  and community w e l l .  
A t  t h a t  t i m e ,  M r .  McAuley advised  he r  t h e r e  was 
a  community water  system and t h a t  she  would have 
no d i f f i c u l t i e s  concerning same. 



" 7 .  A t  t h e  t ime t h e  P l a i n t i f f s  s igned t h e  con- 
t r a c t ,  bo th  Defendants had a l r e a d y  s igned  the  con- 
t r a c t  f o r  deed. P r i o r  t o  t h e  P l a i n t i f f s '  s i gn ing  
same, M r s .  P a r k h i l l  asked about  t h e  community w e l l  
and t h e  r e g i s t r a t i o n  of same; and was advised by 
M r .  McAuley t h a t  a s  soon a s  he ob ta ined  a  copy, he 
would forward i t  t o  he r .  " 

The P a r k h i l l s  reached t h e i r  er roneous conc lus ion  because of 

t h e  mi s rep re sen ta t ions  of t h e  agen t s  of t h e  F u s e l i e r s .  The 

P a r k h i l l s  a t tempted t o  i n q u i r e  f u r t h e r ,  b u t  were a s su red  

t h a t  t h e  v e r i f i c a t i o n  they d e s i r e d  was being ob ta ined .  W e  

hold t h a t  under t h e  f a c t s  of t h i s  c a s e ,  no a d d i t i o n a l  du ty  

t o  d i scove r  t h e  t r u t h  a rose .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  


