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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

T h i s  a c t i o n  was b r o u g h t  i n  t h e  D i s t r i c t  C o u r t  of  t h e  

E l e v e n t h  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  of  Montana, County 

o f  F l a t h e a d ,  t o  r e s c i n d  a  c o n t r a c t  f o r  t h e  p u r c h a s e  o f  r e a l  

p r o p e r t y  i n  F l a t h e a d  C o u n t y .  The  d e f e n d a n t - a p p e l l a n t s  

c o u n t e r c l a i m e d  f o r  a  b r e a c h  o f  c o n t r a c t  f o r  nonpayment by 

t h e  p l a i n t i f  f - r e s p o n d e n t  . The m a t t e r  was t r i e d  b e f o r e  t h e  

c o u r t ,  and f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  l aw and 

judgment were e n t e r e d  f o r  p l a i n t  i f  f - r e s p o n d e n t  i n  t h e  amount 

o f  $49 ,385 .36 .  T h e r e a f t e r ,  a p p e l l a n t s '  m o t i o n s  f o r  amend- 

ment o f  t h e  f i n d i n g s ,  c o n c l u s i o n s  and judgment and f o r  a  new 

t r i a l  were f i l e d .  The c o u r t  e n t e r e d  an  o r d e r  amending 

v a r i o u s  f i n d i n g s  a n d  m a k i n g  a d d i t i o n a l  f i n d i n g s  and  

c o n c l u s i o n s  and an amended judgment i n  f a v o r  of  r e s p o n d e n t  

f o r  r e s c i s s i o n  a l o n g  w i t h  a  judgment f o r  $46,218.10 p l u s  

i n t e r e s t  from t h e  d a t e  of  t h e  o r i g i n a l  judgment .  

The i s s u e s  b e f o r e  t h i s  C o u r t ,  a s  s e t  f o r t h  i n  t h e  

a p p e l l a n t s '  b r i e f ,  were s i x  i n  number b u t  c a n  be p r o p e r l y  

hand led  and d i s c u s s e d  by t h i s  C o u r t  a s  f o l l o w s :  

1. Whether t h e  judgment o f  t h e  t r i a l  c o u r t  f o r  

r e s c i s s i o n  is s u p p o r t e d  by s u b s t a n t i a l  c r e d i b l e  e v i d e n c e .  

2 .  Whether t h e  r e s c i s s i o n  o f  t h e  c o n t r a c t  by r e a s o n  

o f  mu tua l  m i s t a k e  was a  p r o p e r  remedy t o  be a p p l i e d  by t h e  

c o u r t  . 
3.  Whether t h e  c o u r t  p r o p e r l y  awarded damages under  

t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e .  

A p p e l l a n t s ,  t h e  Romains,  p u r c h a s e d  a  t r a c t  o f  l a n d  

l o c a t e d  i n  F l a t h e a d  County n e a r  B i g f o r k ,  Montana, from 

Wesley House. The i r r e g u l a r l y - s h a p e d  t r a c t  is  bounded on 

t h e  w e s t  by Montana Highway 35 and on t h e  s o u t h  and e a s t  by 



a  c o u n t y  r o a d .  I n  t h e  s p r i n g  of  1978 ,  t h e y  c o n t r a c t e d  w i t h  

House t o  b u i l d  a  t w o - s t o r y  commercial  b u i l d i n g  on t h e  s o u t h  

p a r t  o f  t h e  p r o p e r t y ,  i n t e n d i n g  t o  r e n t  t h e  s p a c e  a s  

o f f i c e s .  They h i r e d  House,  from whom t h e y  were p u r c h a s i n g  

t h e  l a n d ,  t o  c o n s t r u c t  t h e  b u i l d i n g .  When c o n s t r u c t i o n  

began ,  t h e  b u i l d i n g  was i n t e n d e d  f o r  a p p e l l a n t s '  u s e  and ,  a s  

p r e v i o u s l y  n o t e d ,  f o r  r e n t a l  p r o p e r t y .  

Dur ing  t h e  l a t t e r  p a r t  of J u n e  o r  e a r l y  p a r t  o f  J u l y  

1978 ,  r e s p o n d e n t  B e r r y ,  t h e  owner o f  t h e  B i g f o r k  Convales -  

c e n c e  C e n t e r ,  a n u r s i n g  home, a l o n g  w i t h  t h e  l o c a l  d e n t i s t  

and a  d o c t o r  who was c o n s i d e r i n g  moving i n t o  t h e  a r e a ,  met 

w i t h  a p p e l l a n t s  t o  see i f  t h e y  c o u l d  p u r c h a s e  t h e  b u i l d i n g .  

They c o n t e m p l a t e d  c r e a t i n g  a  m e d i c a l  c e n t e r ,  w i t h  t h e  d o c t o r  

and d e n t i s t  u p s t a i r s  and r e s p o n d e n t  occupy ing  t h e  d o w n s t a i r s  

a r e a .  Fo l lowing  t h e  mee t ing  r e s p o n d e n t  met w i t h  a  l o c a l  a t -  

t o r n e y ,  L e e  Simmons, and d i s c u s s e d  w i t h  him t h e  p o s s i b i l i t y  

o f  s u b j e c t i n g  t h e  b u i l d i n g  t o  a  condominium owner sh ip .  

A t  t h e  time r e s p o n d e n t  c o n t a c t e d  C l a y  Romain, one  o f  

t h e  a p p e l l a n t s  h e r e i n ,  t h e  b u i l d i n g  was a p p r o x i m a t e l y  50 

p e r c e n t  comple t ed .  Respondent  and a p p e l l a n t s  m e t  s e v e r a l  

times r e g a r d i n g  t h e  p o s s i b i l i t y  o f  a  s a l e .  A f t e r  e s s e n -  

t i a l l y  a g r e e i n g  t o  t h e  t e r m s  of  t h e  s a l e ,  i f  one were t o  

o c c u r ,  a t  t h e  s u g g e s t i o n  o f  r e s p o n d e n t  t h e y  met w i t h  

a t t o r n e y  Simmons. 

Simmons,  i n  t h e  c o n f e r e n c e  w i t h  a p p e l l a n t s  a n d  

r e s p o n d e n t ,  n o t e d  t h a t  a p p e l l a n t s  had n o t  h e l d  t h e  p r o p e r t y  

l o n g  enough t o  q u a l i f y  f o r  a  l ong - t e rm c a p i t a l  g a i n .  H e  

s u g g e s t e d  t h a t ,  a s  a b u s i n e s s  t a x  m a t t e r ,  an  o p t i o n  be  used 

w i t h  a  s u f f i c i e n t  down payment f o l l o w e d  by a  c o n t r a c t  f o r  

deed  a s  a  method f o r  t r a n s f e r r i n g  t h e  p r o p e r t y .  A t  t h a t  



t i m e  t h e  s t a g e  of c o n s t r u c t i o n  of  t h e  b u i l d i n g  was such  t h a t  

e i t h e r  a p p e l l a n t s  would c o n t i n u e  w i t h  t h e i r  p l a n s  t o  f i n i s h  

and l e a s e  i t  a s  o f f i c e  s p a c e ,  o r  r e s p o n d e n t ,  who had 

d i f f e r e n t  p l a n s ,  would have t o  make changes  c o n s i s t e n t  w i t h  

h i s  p l a n s .  

The p a r t i e s  a g r e e d  t o  p roceed  w i t h  t h e  o p t i o n  f o l -  

lowed by a  c o n t r a c t  f o r  d e e d ,  t o  be p r e p a r e d  by Simmons, 

w i t h  $40,000 a s  c o n s i d e r a t i o n  f o r  t h e  o p t i o n ,  and a  t o t a l  

p u r c h a s e  p r i c e  o f  $300,000.  I n  v iew o f  t h e  f a c t  t h a t  a t  t h e  

t i m e  t h e r e  was no s u r v e y  o f  t h e  p r o p e r t y  and t h a t  t h e  s a l e  

was f o r  less  t h a n  t h e  e n t i r e  p a r c e l ,  Simmons a d v i s e d  t h e  

p a r t i e s  t h a t  a  s u r v e y  would be r e q u i r e d  f o r  r e c o r d i n g  pu r -  

p o s e s ,  and t h e  b u i l d i n g  c o n t r a c t o r ,  a t  a p p e l l a n t s 1  r e q u e s t ,  

c o n t r a c t e d  w i t h  a  l o c a l  s u r v e y o r  t o  do t h e  j ob .  T h e r e  is a  

f a c t u a l  d i s p u t e  a b o u t  what d e s c r i p t i o n  was annexed t o  t h e  

o p t i o n  which was e x e r c i s e d  August  23, 1978.  

The o p t i o n  p r o v i d e d  f o r  i t s  e x e r c i s e  by Oc tobe r  1 5 ,  

1978 ,  and a  c o n t r a c t  f o r  deed was s i g n e d  by t h e  p a r t i e s  a t  

a p p r o x i m a t e l y  t h a t  t i m e .  While  t h e  c o n t r a c t  was p r e p a r e d  

and s i g n e d  t o  convey t h e  p r o p e r t y  p u r s u a n t  t o  t h e  p a r t i e s 1  

ag reemen t ,  t h e  o p t i o n  t o  p u r c h a s e ,  t h e  d e e d s  and t h e  n o t i c e s  

o f  r e s p o n d e n t ' s  p u r c h a s e  i n t e r e s t  a s s o c i a t e d  w i t h  t h e  

c o n t r a c t  were n o t  comple ted  b e c a u s e  no l e g a l  d e s c r i p t i o n  was 

a v a i l a b l e  t o  a t t a c h  a s  an e x h i b i t  t o  t h o s e  documents .  

C o n s e q u e n t l y ,  t h e  c o n t r a c t  was h e l d  by a t t o r n e y  Simmons 

u n t i l  t h e  t r a n s a c t i o n  c o u l d  be comple ted  by o b t a i n i n g  t h e  

p r o p e r  s u r v e y .  I n  view o f  t h e  f a c t  t h a t  p roblems a r o s e  i n  

t h e  s u r v e y ,  t h e  documents  remained i n  t h e  p o s s e s s i o n  o f  t h e  

a t t o r n e y  u n t i l  t h e y  were r e l e a s e d  t o  t h e  p a r t i e s  f o r  t h e  

f i l i n g  of  t h i s  a c t i o n .  No e sc row was e v e r  f o r m a l l y  con- 



c l u d e d  and no documents  were e v e r  f i l e d  w i t h  t h e  c l e r k  and 

r e c o r d e r  o f  F l a t h e a d  County .  

The  c o n t r a c t  p r o v i d e d  f o r  q u a r t e r l y  p a y m e n t s  o f  

$6 ,827 .60 ,  f i r s t  d u e  on November 1 5 ,  1978 .  The c o n t r a c t  

r e q u i r e d  t h e  s e l l e r s  t o  f u r n i s h  t h e  p u r c h a s e r s  a  t i t l e  

p o l i c y  i n  t h e  amount o f  t h e  c o n t r a c t  showing good merchant -  

a b l e  t i t l e  t o  be v e s t e d  i n  t h e  s e l l e r s  i n  f e e  s i m p l e .  I n  

a d d i t i o n ,  t h e  l a n d  was t o  be  t r a n s f e r r e d  by a  w a r r a n t y  deed 

upon payment of t h e  p u r c h a s e  p r i c e  i n  f u l l .  The c o n t r a c t  

c o n t a i n e d  s p e c i a l  p r o v i s i o n s  f o r  s u b m i t t i n g  t h e  p r o p e r t y  t o  

a  condominium owner sh ip  and f o r  t h e  s e l l e r s '  ag reemen t  t o  

remove o r  r e f a c e  an  e x i s t i n g  b u i l d i n g  on t h e  r ema in ing  

p r o p e r t y  w i t h i n  two y e a r s .  The c o n t r a c t  a l s o  p r o v i d e d  t h e  

f o l l o w i n g  a s  t o  p a v i n g  and p a r k i n g :  "The s e l l e r s  h e r e b y  

c o v e n a n t  t o  pave t h e  p a r k i n g  a r e a  on t h e  s o u t h  and n o r t h  

s i d e s  o f  t h e  b u i l d i n g  on t h e s e  p r e m i s e s  a t  no a d d i t i o n a l  

c o s t  t o  t h e  p u r c h a s e r  by Augus t  1, 1979 . "  

Al though t h e  s u r v e y  had n o t  been r e c e i v e d  by November 

1 5 ,  1978 ,  r e s p o n d e n t  made t h e  f i r s t  q u a r t e r l y  payment o f  

$6,827.60 t o  h i s  a t t o r n e y .  I n  a c c o r d a n c e  w i t h  t h e  c l o s i n g  

s t a t e m e n t  p r e p a r e d  by him, t h e  a t t o r n e y  p a i d  $5 ,911 .60  o f  

t h a t  amount t o  a p p e l l a n t s .  

Sometime i n  December 1978 o r  e a r l y  J a n u a r y  1979 ,  

r e s p o n d e n t  c o n t a c t e d  t h e  s u r v e y o r  a t  h i s  home r e q u e s t i n g  t o  

s e e  t h e  s u r v e y  and a t  t h a t  t i m e  was t o l d  t h e r e  were  

enc roachmen t s  upon t h e  S t a t e  o f  Montana and F l a t h e a d  County 

r igh t -o f -ways .  The s u r v e y  showed t h a t  a p a r t  of  t h e  e a v e s  

on t h e  s o u t h e a s t  c o r n e r  o f  t h e  b u i l d i n g  and a  b r i c k  f a c i n g  

on t h e  e a s t  c o r n e r  of t h e  f r o n t  s o u t h e r n  e n t r a n c e  enc roached  

upon c o u n t y  r igh t -of -way.  I t  a l s o  showed an encroachment  of  



a  p o r t i o n  o f  t h e  e a v e s  o f  t h e  b u i l d i n g  o n t o  t h e  s t a t e  h igh-  

way r igh t -of -way on t h e  n o r t h w e s t  c o r n e r  of  t h e  b u i l d i n g .  

A f t e r  s p e a k i n g  w i t h  t h e  s u r v e y o r ,  r e s p o n d e n t  con- 

t a c t e d  h i s  a t t o r n e y  and m e t  w i t h  him t o  d i s c u s s  t h e  s u r v e y .  

W i t h i n  t h e  n e x t  few w e e k s  t h e  s i t u a t i o n  between t h e  p a r t i e s  

d e t e r i o r a t e d .  On J a n u a r y  24 ,  1979 ,  r e s p o n d e n t ,  w i t h  a  new 

a t t o r n e y ,  s e n t  a p p e l l a n t s  a n o t i c e  o f  i n t e n t  t o  r e s c i n d  t h e  

c o n t r a c t ,  demanding a  c o r r e c t i o n  o f  t h e  v a r i o u s  b r e a c h e s  o f  

t h e  c o n t r a c t  w i t h i n  t e n  d a y s  and demanding payment o f  

$50,126.86.  

On J a n u a r y  25,  1979 ,  a p p e l l a n t s  o b t a i n e d  an easemen t  

f o r  t h e  enc roachmen t s  i n  t h e  p a r k i n g  i n v o l v e d  i n  t h e  County 

o f  F l a t h e a d ' s  r i g h t - o f - w a y .  I n  a d d i t i o n ,  a p p e l l a n t s '  

c o u n s e l  responded  t o  t h e  n o t i c e  o f  t h e  i n t e n t i o n  t o  r e s c i n d ,  

r e q u e s t i n g  a  d e t a i l e d  s t a t e m e n t  of  t h e  i t e m s  o f  c o n c e r n .  

On F e b r u a r y  11, 1979 ,  a p p e l l a n t s  gave  r e s p o n d e n t  a  

n o t i c e  of d e f a u l t  under t h e  c o n t r a c t  f o r  f a i l u r e  t o  make t h e  

second  q u a r t e r l y  payment.  On F e b r u a r y  21 ,  1979 ,  r e s p o n d e n t ' s  

c o u n s e l  gave  w r i t t e n  n o t i c e  of  r e s c i s s i o n ,  t e n d e r i n g  r e s t o -  

r a t i o n  of  t h e  t i t l e  documents  p r e v i o u s l y  r e c e i v e d  by him on 

t h e  c o n d i t i o n  t h a t  a p p e l l a n t s  r e p a y  a l l  monies  expended t o -  

g e t h e r  w i t h  i n t e r e s t .  T h i s  a c t i o n  was t h e r e a f t e r  commenced 

on March 30,  1979 .  

The f i r s t  i s s u e  f o r  c o n s i d e r a t i o n  i s  whe the r  t h e  

judgment o f  t h e  t r i a l  c o u r t  f o r  t h e  r e s c i s s i o n  is s u p p o r t e d  

by s u b s t a n t i a l ,  c r e d i b l e  e v i d e n c e .  

The s t a t u t o r y  g r o u n d s  f o r  e s t a b l i s h i n g  a  c a s e  i n  

r e s c i s s i o n  a r e  s e t  f o r t h  i n  s e c t i o n s  28-2-1701 e t  s e q . ,  MCA. 

A p a r t y  t o  a  c o n t r a c t  may r e s c i n d  t h e  same o n l y  under  t h e  

f o l l o w i n g  c o n d i t i o n s :  



" ( 1 )  i f  t h e  c o n s e n t  o f  t h e  p a r t y  r e s c i n d i n g  
. . . was g i v e n  by m i s t a k e  o r  o b t a i n e d  
t h r o u g h  d u r e s s ,  m e n a c e ,  f r a u d ,  o r  u n d u e  
i n f l u e n c e  . . .; 
" ( 2 )  i f ,  t h r o u g h  t h e  f a u l t  o f  t h e  p a r t y  a s  t o  
whom he r e s c i n d s ,  t h e  c o n s i d e r a t i o n  f o r  h i s  
o b l i g a t i o n  f a i l s  i n  whole o r  i n  p a r t ;  

" ( 3 )  i f  such  c o n s i d e r a t i o n  becomes e n t i r e l y  
vo id  from any c a u s e ;  

" ( 4 )  i f  such  c o n s i d e r a t i o n ,  b e f o r e  i t  is  
r e n d e r e d  t o  him, f a i l s  i n  a  m a t e r i a l  r e s p e c t  
from any c a u s e ;  o r  

" ( 5 )  i f  a l l  t h e  o t h e r  p a r t i e s  c o n s e n t . "  Sec- 
t i o n  28-2-1711, MCA. 

S e c t i o n  28-2-1713,  MCA, s e t s  f o r t h  t h e  s p e c i f i c  

r e q u i r e m e n t s  t o  be  f o l l o w e d  i n  r e s c i s s i o n  c a s e s .  The 

r e s c i n d i n g  p a r t y  must u s e  r e a s o n a b l e  d i l  i g e n c e  and t a k e  

a c t i o n  w i t h i n  a r e a s o n a b l e  t i m e  upon d i s c o v e r i n g  t h e  f a c t s  

which e n t i t l e  him t o  r e s c i n d .  H e r e ,  a p p e l l a n t s  do n o t  

q u e s t i o n  t h e  f a c t  t h a t  r e s p o n d e n t  took  prompt and speedy  

a c t i o n  i n  f i l i n g  h i s  c a s e .  The s o l e  q u e s t i o n  i n  t h i s  i s s u e  

is whether  it is a  p r o p e r  c a s e  f o r  r e s c i s s i o n .  

The t r i a l  c o u r t  was urged  t o  r e s c i n d  t h e  c o n t r a c t  f o r  

mu tua l  m i s t a k e  w i t h  r e g a r d  t o  t h e  d e s c r i p t i o n  o f  t h e  p a r c e l  

o f  p r o p e r t y  t o  be conveyed ,  f o r  f a i l u r e  o f  c o n s i d e r a t i o n ,  i n  

whole o r  i n  p a r t ,  because  o f  a p p e l l a n t s '  b r e a c h  i n  f a i l i n g  

t o  f u r n i s h  t i t l e  i n s u r a n c e  t o  r e s p o n d e n t  showing good and 

m e r c h a n t a b l e  t i t l e  t o  t h e  p r o p e r t y ,  f r e e  and c l e a r  o f  a l l  

l i e n s  and encumbrances ;  f o r  f a i l u r e  o f  c o n s i d e r a t i o n ,  i n  

whole o r  i n  p a r t  and i n  a  m a t e r i a l  r e s p e c t ,  f o r  a p p e l l a n t s '  

f a i l u r e  t o  p r o v i d e  deeded p r o p e r t y  on t h e  s o u t h  s i d e  o f  t h e  

b u i l d i n g  e n a b l i n g  r e s p o n d e n t  t o  own a  p a r k i n g  l o t ;  and l a s t ,  

f o r  a c t u a l  and c o n s t r u c t i v e  f r a u d  i n  a p p e l l a n t s '  f a i l u r e  t o  

a d v i s e  r e s p o n d e n t  o f  known encumbrances  on t i t l e  t o  t h e  

p r o p e r t y .  The t r i a l  c o u r t  i n  i t s  f i n d i n g s  o f  f a c t  b e a r i n g  



on r e s p o n d e n t ' s  r i g h t  t o  r e s c i s s i o n  found:  

" 7 .  P r i o r  t o  t h e  p u r c h a s e  o f  t h e  p r o p e r t y  by 
p l a i n t i f f ,  p l a i n t i f f  a n d  d e f e n d a n t s  h a d  
viewed t h e  p r o p e r t y ,  t h e  b u i l d i n g ,  and a g r e e d  
a s  p a r t  o f  t h e  c o n t r a c t  t h a t  p a r k i n g  would be 
p r o v i d e d  on t h e  s o u t h  and n o r t h  s i d e s  of  t h e  
b u i l d i n g  and p a i d  by d e f e n d a n t s .  

" 8 .  . . . [The s u r v e y o r ]  d i s c o v e r e d  t h a t  
c o u n t y  r igh t -of -way r u n s  i m m e d i a t e l y  t o  t h e  
s o u t h  of  t h e  b u i l d i n g  and a  p o r t i o n  of  t h e  
b u i l d i n g  e n c r o a c h e s  on  s u c h  r i g h t - o f - w a y .  
The s u r v e y  f u r t h e r  d i s c l o s e d  t h a t  a  p o r t i o n  
o f  t h e  e a v e s  of  t h e  b u i l d i n g  enc roached  on 
s t a t e  highway r igh t -of -way on t h e  w e s t  s i d e  
o f  t h e  p r o p e r t y .  N e i t h e r  p a r t y  was aware o f  
t h e  enc roachmen t s  o f  t h e  c o u n t y  r igh t -of -way 
and s t a t e  easement  p r i o r  t o  t h e  c o m p l e t i o n  o f  
t h e  s u r v e y .  

"9 .  [ A s  amended] An easement  had been ob- 
t a i n e d  i n  r e g a r d  t o  t h e  c o u n t y  r igh t -of -way 
a t  a l l  times. The Montana Highway Depar tment  
w i l l  n o t  make any ag reemen t s  i n  any way 
a f f e c t i n g  encroachment  i n  t h e  w e s t  s i d e  o f  
t h e  b u i l d i n g .  " 

Fo l lowing  t h e s e  f i n d i n g s  t h e  c o u r t  made i t s  c o n c l u -  

s i o n s  o f  law which b e a r  d i r e c t l y  on t h e  i s s u e  o f  r e s c i s s i o n :  

"1. The ag reemen t  a s  t o  p a r k i n g  on t h e  s o u t h  
and west s i d e s  o f  t h e  b u i l d i n g  was p a r t  and 
p a r c e l  of t h e  c o n t r a c t  and ag reemen t  o f  t h e  
p a r t i e s .  

"2 .  Both p a r t i e s  were a t  a l l  t i m e s  a c t i n g  i n  
good f a i t h  and by r e a s o n  o f  m i s t a k e  and n o t  
by f r a u d . "  

T h u s ,  t h e  c o u r t  c o n c l u d e d  t h a t  r e s p o n d e n t  was  

e n t i t l e d  t o  r e s c i s s i o n ,  and t h e  c o u r t ,  c o n t r a r y  t o  t h e  

a rgumen t s  o f  a p p e l l a n t s ,  a d d r e s s e d  t h e  i s s u e  o f  m a t e r i a l i t y  

o f  mu tua l  m i s t a k e  o f  t h e  p a r t i e s .  We f i n d  i m p l i c i t  i n  t h e  

t r i a l  cour t '  s d e t e r m i n a t i o n  c o n t a i n e d  i n  i t s  c o n c l u s i o n s  o f  

law t h e  r u l i n g  t h a t  a  m u t u a l  m i s t a k e  o f  f a c t  o c c u r r e d  i n  

t h i s  c a s e  w i t h  r e g a r d  t o  t h e  p a r k i n g .  

Both p a r t i e s  a g r e e d  t h a t  a  p a r t  o f  t h e  c o n t r a c t  w a s  

t h a t  p a r k i n g  would be a v a i l a b l e .  I t  was u n c o n t r a d i c t e d  t h a t  

r e s p o n d e n t ,  as p u r c h a s e r ,  r e q u i r e d  a deeded  p a r k i n g  l o t  t o  



go w i t h  t h e  b u i l d i n g ,  whether  i t  was t o  be l e a s e d  o r  

deve loped  i n t o  condominium u n i t s .  P a r k i n g  was a major  

c o n s i d e r a t i o n ,  a s  shown by t h e  o r i g i n a l  l e t t e r  of  r e s c i s s i o n  

on J a n u a r y  4 ,  1979 .  W e  f i n d  t h a t  t h e  c o u r t  a c t e d  w e l l  

w i t h i n  i ts d i s c r e t i o n  a s  a  c o u r t  of  e q u i t y  i n  d e t e r m i n i n g  

t h a t  p a r k i n g  was a  m a t e r i a l  p a r t  o f  t h e  c o n t r a c t ;  t h a t  a  

m i s t a k e  w i t h  r e g a r d  t o  p a r k i n g  was an a d e q u a t e  b a s i s  f o r  

r e s c i s s i o n  u n d e r  s e c t i o n  28-2-1711,  MCA; a n d  t h a t  t h e  

c o n s i d e r a t i o n  f o r  r e s p o n d e n t ' s  c o n t r a c t  had f a i l e d  i n  a  

m a t e r i a l  a s p e c t  a s  w e l l .  R e g a r d l e s s  o f  a p p e l l a n t s '  a rgument  

t h a t  a s u b s t i t u t e  p a r k i n g  easemen t  had been o b t a i n e d  f o r  t h e  

s o u t h  e n t r a n c e ,  which is a  c r u c i a l  i s s u e  t o  a  commerc ia l  

d e v e l o p e r  and t o  a  p roposed  t e n a n t ,  w e  f i n d  t h e  c o u r t  was 

w e l l  w i t h i n  i t s  d i s c r e t i o n  i n  d e t e r m i n i n g  t h a t  t h e  m i s t a k e  

and f a i l u r e  of  c o n s i d e r a t i o n  a s s o c i a t e d  w i t h  t h e  p a r k i n g  

p r o b l e m  was s u f f i c i e n t  g r o u n d s  f o r  r e s c i s s i o n  o f  t h e  

c o n t r a c t .  

A p p e l l a n t s  a r g u e  t h a t  t h e  ea semen t  t h e y  have o b t a i n e d  

f o r  t h e  p a r k i n g  was a  s u f f i c i e n t  s u b s t i t u t e  h e r e  t o  p r e v e n t  

a  r e s c i s s i o n  o f  t h e  c o n t r a c t .  However, s u c h  an  easement  d i d  

n o t  comply s u f f i c i e n t l y  w i t h  t h e  p r a c t i c a l  r e a l i t i e s  o f  

commercial  p r o p e r t y  owner s h i p  t o  s a t i s f y  t h e  t r i a l  c o u r t  

t h a t  t h e  p a r k i n g  i s s u e  was n o t  m a t e r i a l .  A t  t h e  t r i a l  

a p p e l l a n t s  advanced t h i s  p o s i t i o n ,  and it was r e j e c t e d  by 

t h e  cou r t - - a  g r a n t  o f  easement  is s i m p l y  n o t  o w n e r s h i p .  

A p p e l l a n t s  had c o n t r a c t e d  t o  p r o v i d e  a  f e e  s i m p l e  t i t l e  f r e e  

and c l e a r  o f  a l l  l i e n s  and encumbrances  and were u n a b l e  t o  

pe r fo rm t h i s  c o n t r a c t .  The t r i a l  c o u r t  was i n  t h e  b e s t  

p o s i t i o n  t o  d e t e r m i n e  t h e  q u e s t i o n  o f  t h e  r i g h t  t o  t h e  

remedy o f  r e s c i s s i o n ,  and a d e q u a t e  l e g a l  a u t h o r i t y  s u p p o r t s  



i ts  d e c i s i o n .  S e e  B o l i n g e r  v .  C i t y  o f  Bozeman ( 1 9 7 2 ) ,  158 

Mont. 507, 511,  493 P.2d 1062 ,  1064;  Ryan v .  Board o f  County 

Commissioners  ( 1 9 8 0 ) ,  Mont. , 620 P.2d 1203,  1209 ,  

37 S t .Rep .  1965 ,  1972 .  

The n e x t  i s s u e  is whether  t h e  r e s c i s s i o n  o f  t h e  

c o n t r a c t  by r e a s o n  o f  mu tua l  m i s t a k e  was a  p r o p e r  remedy. 

A p p e l l a n t s  a r g u e  t h a t  t h e  c o n c l u s i o n s  o f  law made by t h e  

t r i a l  c o u r t  a r e  i n c o n s i s t e n t  w i t h  i t s  f i n d i n g s  of f a c t .  I n  

p a r t i c u l a r ,  a p p e l l a n t s  u r g e  t h a t  t h e  t r i a l  c o u r t  "found t h a t  

t h e  encroachment  problems on t h e  s o u t h  s i d e  o f  t h e  b u i l d i n g  

were remedied by [ a p p e l l a n t s ]  o b t a i n i n g  an easement  f rom t h e  

c o u n t y  . . . " However, a s  we i n d i c a t e d  above ,  a l t h o u g h  it 

is  t r u e  t h a t  a p p e l l a n t s  o b t a i n e d  an  e a s e m e n t ,  t h e  c o u r t  a t  

no t ime  found o r  d e t e r m i n e d  t h a t  s u c h  an  easemen t  " r emed ied"  

t h e  p a r k i n g  s i t u a t i o n .  I n  f a c t ,  t h e  c o u r t  found e x a c t l y  t h e  

o p p o s i t e .  S i n c e  no deeded p a r k i n g  c o u l d  be o b t a i n e d  on t h e  

s o u t h  s i d e  of  t h e  b u i l d i n g ,  t h e r e  was a  m a t e r i a l  mu tua l  

m i s t a k e  o f  f a c t  and a  m a t e r i a l  f a i l u r e  o f  c o n s i d e r a t i o n  

j u s t i f y i n g  t h e  r e s c i s s i o n .  

Respondent  d o e s  n o t  have  t h e  burden  o f  e s t a b l i s h i n g  

t h e  p roo f  o f  t h e  f a c t s  b e c a u s e  t h e  t r i a l  c o u r t  h a s  a l r e a d y  

f o u n d  t h e m ,  and  t h i s  C o u r t  c a n  d r a w  e v e r y  l e g i t i m a t e  

i n f e r e n c e  t o  s u p p o r t  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  o f  t h e  

t r i a l  c o u r t .  Rule  5 2 ,  M.R.Civ.P.; P o u l s e n  v .  T r e a s u r e  S t a t e  

I n d u s t r i e s  ( 1 9 8 1 ) ,  Mont . , 626 P.2d 822,  827, 38 

S t .Rep .  218, 223. 

We a d h e r e  t o  t h e  d o c t r i n e  o f  i m p l i e d  f i n d i n g s  where ,  

a s  h e r e ,  t h e  t r i a l  c o u r t ' s  f i n d i n g s  a r e  g e n e r a l  i n  t e r m s .  

Any f i n d i n g s  n o t  s p e c i f i c a l l y  made b u t  n e c e s s a r y  t o  t h e  

judgment a r e  deemed t o  have been  i m p l i e d  i f  s u p p o r t e d  by t h e  



e v i d e n c e .  See  P o u l s e n ,  s u p r a .  A s  l o n g  a s  t h e  i m p l i e d  

f i n d i n g s  a r e  n o t  i n c o n s i s t e n t  w i t h  t h e  e x p r e s s  f i n d i n g s ,  

t h i s  C o u r t  w i l l  n o t  o v e r t u r n  t h e  t r i a l  c o u r t  r e s u l t .  H e r e ,  

t h e  f i n d i n g  t h a t  t h e  m i s t a k e  r e f e r r e d  t o  i n  t h e  c o n c l u s i o n s  

was a  m a t e r i a l  m i s t a k e  and t h e  f u r t h e r  f i n d i n g  t h a t  a  l a c k  

o f  deeded  p a r k i n g  s p a c e  s u p p o r t s  a  m a t e r i a l  f a i l u r e  of  

c o n s i d e r a t i o n  a r e  s u f f i c i e n t  i m p l i e d  f i n d i n g s  t o  s u p p o r t  t h e  

c o u r t ' s  c o n c l u s i o n  t h a t  a  r e s c i s s i o n  s h o u l d  be g r a n t e d  under  

s e c t i o n  28-2-1711, MCA. 

The t h i r d  i s s u e  f o r  c o n s i d e r a t i o n  is whether  t h e  

c o u r t  p r o p e r l y  awarded damages under  t h e  c i r c u m s t a n c e s  of  

t h i s  c a s e .  A p p e l l a n t s  r a i s e  t h e  i s s u e  o f  damages a s  c r e d i t  

f o r  f a i r  r e n t a l  v a l u e  p a i d  f o r  t h e  p r o p e r t y  d u r i n g  r e spon-  

d e n t ' s  p e r i o d  of c o n t r o l  o f  t h e  p r e m i s e s .  T h i s  i s s u e  is one 

which was a d d r e s s e d  a t  t r i a l  and c o n s i d e r e d  by t h e  c o u r t  i n  

a  mot ion  t o  amend t h e  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  

law.  A f t e r  h e a r i n g  a rgumen t s  and r e v i e w i n g  t h e  b r i e f s ,  t h e  

t r i a l  c o u r t  d i d  i n  f a c t  p a r t i a l l y  amend t h o s e  f i n d i n g s  and 

c o n c l u s i o n s .  The c o u r t  added f i n d i n g s  c o n c e r n i n g  a t t o r n e y  

f e e s ,  f i r e  i n s u r a n c e ,  u t i l i t i e s  and c a r p e t i n g  damages b u t  

d e c l i n e d  t o  make any f u r t h e r  a d d i t i o n s .  

The t r i a l  c o u r t  i m p l i e d l y  h e l d  t h a t  t h e  p r o v i s i o n s  o f  

s e c t i o n  28-2-1715, MCA, were  m e t  when it ad judged  t h e  

r e s c i s s i o n ,  a l l o w i n g  an o f f s e t  i n  t h e  o r i g i n a l  f i n d i n g s  and 

c o n c l u s i o n s  and f u r t h e r  o f f s e t s  i n  t h e  amendments i n  i t s  

October  22,  1980 ,  o r d e r .  However, i n  view o f  t h e  f a c t  t h a t  

r e s p o n d e n t  never  o b t a i n e d  a c t u a l  p o s s e s s i o n  o f  t h e  p r o p e r t y  

b e c a u s e  c o n s t r u c t i o n  was n o t  c o m p l e t e d ,  a r e n t a l  o f f s e t  was 

n o t  found t o  be p r o p e r  and was r e f u s e d .  I n  a d d i t i o n ,  t h e  

p r o p e r t y  c o u l d  n o t  have been o c c u p i e d  o r  r e n t e d ,  n o t  o n l y  



b e c a u s e  of  t h e  l a c k  of  p a r k i n g  b u t  a l s o  because  i t  was n o t  

hooked up t o  t h e  B i g f o r k  sewer  s y s t e m .  

Af f i rmed .  
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