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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of  t h e  Court .  

P l a i n t i f f  appea l s  from the  ju ry  v e r d i c t  and judgment 

e n t e r e d  i n  t h e  D i s t r i c t  Cour t  of t h e  Eleventh J u d i c i a l  

D i s t r i c t ,  F l a thead  County. The ju ry  found t h e  defendants  

" [ n o t ]  g u i l t y  of  neg l igence  which was t h e  proximate cause  of 

P l a i n t i f f ' s  claimed damages," and a l s o  r e t u r n e d  a s i m i l a r  

v e r d i c t  i n  f avo r  of  t h e  p l a i n t i f f  upon defendant  Hoyt ' s  

countercla im.  The D i s t r i c t  Court  e n t e r e d  judgment f o r  t h e  

defendants .  Hoyt does  n o t  cross-appeal .  

P l a i n t i f f  p r e s e n t s  two i s s u e s  f o r  review: 

1. Was t h e r e  evidence s u f f i c i e n t  t o  suppor t  a  v e r d i c t  

f o r  t h e  defendants?  

2. Were defense  c o u n s e l ' s  comments on excluded evidence 

s u f f i c i e n t l y  p r e j u d i c i a l  t o  war ran t  a r e v e r s a l  of the v e r d i c t  

f o r  defendants  and a new t r i a l  f o r  t h e  p l a i n t i f f ?  

We a f f i r m  t h e  ju ry  v e r d i c t  and judgment. 

This  a c t i o n  a r o s e  o u t  of a motor v e h i c l e  a c c i d e n t  which 

occur red  on September 19 ,  1977. P l a i n t i f f  Ronald Gunnels 

brought  s u i t  a g a i n s t  Robin Hoyt and Michael B a l s a m ,  a l l e g i n g  

t h a t  t h e i r  neg l igence  had been t h e  cause  of t h e  a c c i d e n t  

t h a t  r e s u l t e d  i n  i n j u r y  t o  Gunnels. Hoyt countercla imed 

a g a i n s t  Gunnels, a l l e g i n g  t h a t  she  had s u s t a i n e d  b o d i l y  

i n j u r y  as a r e s u l t  of Gunnels' negl igence.  T r i a l  w a s  he ld  
had been 

i n  September 1979. The ju ry  found n e i t h e r  de fendan t /gu i l t y  

of neg l igence  which w a s  t h e  proximate cause  of t h e  p l a i n t i f f ' s  

claimed damages. Defendants were awarded c o s t s  and d i sbu r se -  

; ments t o t a l i n g  $103.25, P l a i n t i f f  Gunnels appea l s  from t h e  

v e r d i c t  and judgment a g a i n s t  him. 

P l a i n t i f f  Gunnels w a s  d r i v i n g  a 1972 Dodge ha l f - t on  

pickup on September 19,  1977. H e  drove i n t o  t h e  r e a r  of a 

1965 Volkswagen sedan i n  t h e  c o n t r o l  of t h e  defendants  a t  



approximately 11:30 p.m. The c o l l i s i o n  occur red  on Montana 

~ i g h w a y  4 0  between Columbia F a l l s  and Whi te f i sh ,  a t  a s p o t  

2.9 m i l e s  w e s t  of Columbia F a l l s ,  i n  t h e  westbound l a n e  

c l imbing "Dol la r  H i l l " .  

The road was w e t ,  and t h e r e  was a s l i g h t  m i s t  o r  d r i z z l e  

i n  t h e  a i r  a t  t h e  t i m e  of t h e  a c c i d e n t .  The n i g h t  was ex- 

t remely dark due t o  t h e  r a i n y  c o n d i t i o n s  and t h e  wet a s p h a l t  

road.  The highway was over  47 f e e t  wide a t  t h e  s i t e ,  b u t  

had no whi te  s t r i p e  o r  " fog  l i n e "  t o  demarcate t h e  shoulder  

a r e a  and t o  s e p a r a t e  i t  from the  main roadway. Because t h e  

p l a i n t i f f  q u e s t i o n s  t h e  s u f f i c i e n c y  of t h e  evidence t o  

suppor t  t h e  v e r d i c t ,  we w i l l  review t h e  evidence.  

According t o  Hoyt and Balsam's t e s t i m o n i e s ,  Robin Hoyt 

was d r i v i n g  w e s t  towards Whi te f i sh ,  w i t h  Balsam as a pas-  

senger ,  i n  a f r i e n d ' s  1965 Volkswagen sedan.  Approximately 

t h r e e  m i l e s  west  of Columbia F a l l s ,  on "Dol la r  H i l l n ,  two 

c a t s  r a n  a c r o s s  t h e  road i n  f r o n t  of  t h e  c a r .  Hoyt swerved 

t o  t h e  r i g h t  t o  avoid h i t t i n g  t h e  c a t s ;  she  a p p l i e d  he r  

b rakes  t o  s t o p  t h e  c a r  b u t  f o r g o t  t o  dep res s  t h e  c l u t c h  

peda l ,  thereby  caus ing  t h e  c a r  t o  s t a l l .  The c a r  stopped 

o f f  and t o  t h e  r i g h t  of t h e  main-traveled p o r t i o n  of t h e  

westbound l a n e  according t o  bo th  de fendan t s ,  a l though  t h e r e  

was no shoulder  s t r i p e ,  o r  " fog  l i n e " ,  t o  s e p a r a t e  t h e  

roadway from t h e  shoulder  a r e a .  

The de fendan t s '  had had t r o u b l e  s t a r t i n g  t h e  c a r  earlier 

due t o  a weak b a t t e r y ,  and w e r e  n o t  a b l e  t o  s t a r t  t h e  c a r  

aga in  a f t e r  s t a l l i n g .  They a t tempted t o  s t a r t  it by "popping 

t h e  c l u t c h " ;  Balsam pushed t h e  c a r  backwards down the h i l l ,  

whi le  Hoyt remained i n  t h e  d r i v e r ' s  s e a t  i n  o rde r  t o  l e t  o u t  

t h e  c l u t c h  whi le  t u rn ing  t h e  i g n i t i o n .  They executed t h i s  

maneuver 12-15 t i m e s  over  a pe r iod  of 15-20 minutes ,  wh i l e  



backing down t h e  h i l l  100-200 yards .  Both t e s t i f i e d  t h a t  

t hey  a t tempted t o  keep t h e  c a r  as c l o s e  t o  t h e  r i g h t  "west- 

bound" edge of t h e  highway as p o s s i b l e ,  b u t  t h a t  Hoyt had 

some d i f f i c u l t y  i n  s t e e r i n g  backwards s t r a i g h t  down t h e  h i l l  

and would swerve t o  e i t h e r  s i d e  on occasion.  The c a r ' s  

h e a d l i g h t s  and t a i l l i g h t s  were on throughout  t h e  defendants '  

a t t empt s  t o  "pop t h e  c l u t c h " .  

During t h e  above-described 15-20 minute pe r iod ,  seven 

o r  e i g h t  c a r s  approached t h e  Volkswagen going up t h e  h i l l  i n  

t h e  westbound l a n e  toward Whi te f i sh  ( t h e  same d i r e c t i o n  i n  

which t h e  defendants  had been t r a v e l i n g ) .  Whenever a c a r  

came toward them, Balsam would push t h e  Volkswagen t o  t h e  

edge of t h e  westbound l a n e ,  as f a r  o u t  of t h e  roadway as 

p o s s i b l e ,  and then  move t o  t h e  r e a r  of t h e  Volkswagen and 

a t t e m p t  t o  warn t h e  approaching c a r  by means of waving and 

s h i n i n g  a f l a s h l i g h t  a t  i t s  windshield .  The defendants  

t e s t i f i e d  t h a t  a l l  of t h e  approaching d r i v e r s  slowed per-  

c e p t i b l y  t o  pass .  One c a r  even stopped.  

A s  p l a i n t i f f ' s  t r uck  approached t h e  Volkswagen from 

t h e  r e a r ,  Robin saw t h e  l i g h t s  of t h e  t r u c k ,  and t o l d  Balsam 

of t h e  v e h i c l e  coming. She placed t h e  c a r  i n  gear  and 

p u l l e d  o u t  t h e  emergency brake.  Balsam walked t o  t h e  r e a r  

of t h e  Volkswagen and s t a r t e d  sh in ing  t h e  f l a s h l i g h t  a t  t h e  

windsh ie ld  of p l a i n t i f f ' s  t ruck .  When p l a i n t i f f ' s  t r uck  d i d  

n o t  slow down o r  show any evidence of p l a i n t i f f ' s  having 

seen  them, Balsam r e a l i z e d  t h a t  t h e  p l a i n t i f f  was going t o  

h i t  them. Balsam y e l l e d  a t  Hoyt t o  s t a y  i n  t h e  c a r ,  and r a n  

o f f  i n t o  t h e  barrow p i t .  

P l a i n t i f f  t e s t i f i e d  he never s a w  Balsam o r  t h e  f l a s h -  

l i g h t  o r  t h e  Volkswagen p r i o r  t o  t h e  c o l l i s i o n .    is t r u c k ,  

however, l e f t  26 f e e t  of  skidmarks i n  a s t r a i g h t  l i n e  down 



t h e  r i g h t ,  westbound l a n e ,  t h e  l e f t  skidmark being approxi-  

mately  t h r e e  f e e t  from t h e  c e n t e r  l i n e .  P l a i n t i f f  had been 

t r a v e l i n g  50-60 m i l e s  p e r  hour according t o  t h e  i n v e s t i g a t i n g  

patrolman. The patrolman a l s o  t e s t i f i e d  t h a t  a d r i v e r  

coming from e i t h e r  d i r e c t i o n  would have an  unobs t ruc ted  l i n e  

of v i s i o n  t o  t h e  s i t e  of t h e  a c c i d e n t  f o r  a d i s t a n c e  of 500- 

600 f e e t .  

P l a i n t i f f  f i l e d  a complaint  a l l e g i n g  t h a t  t h e  de fendan t s '  

negl igence had caused t h e  c o l l i s i o n  and proximately  r e s u l t e d  

i n  damages t o  p l a i n t i f f  i n  t h e  n a t u r e  of medical  expenses ,  

pa in  and s u f f e r i n g ,  l o s s  of ea rn ing  a b i l i t y ,  and i n  p r o p e r t y  

damage t o  t h e  t ruck .  The answer admi t ted  t h e  c o l l i s i o n  had 

occur red  b u t  denied t h a t  p l a i n t i f f ' s  damages had been caused 

by any negl igence on t h e  p a r t  of e i t h e r  defendant .  The 

answer a l l e g e d  t h a t  any i n j u r i e s  o r  damages s u f f e r e d  by t h e  

p l a i n t i f f  had been caused i n  whole o r  i n  p a r t  by h i s  own 

negl igence.  

J u r y  t r i a l  was he ld  i n  September 1979. A t  t h e  c l o s e  of 

t h e  p r e s e n t a t i o n  o f  evidence,  t h e  p l a i n t i f f  moved f o r  a 

d i r e c t e d  v e r d i c t  as t o  l i a b i l i t y ,  a rgu ing  t h a t  t h e  defen- 

d a n t s '  negl igence had been proved a s  a matter of l a w .  The 

motion was denied.  The ju ry  r e tu rned  t h e  fo l lowing  v e r d i c t :  

"SPECIAL VERDICT ON PLAINTIFF'S CLAIM 

"We, t h e  ju ry ,  answer t h e  q u e s t i o n s  submit ted t o  
u s  i n  t h i s  S p e c i a l  V e r d i c t  as fo l lows:  

"QUESTION NO. 1: Were t h e  fo l lowing  named Defendants, 
o r  e i t h e r o f  Them, g u i l t y  of neg l igence  which w a s  
t h e  proximate cause  of P l a i n t i f f ' s  claimed damages? 

"ANSWER: Robin Hoyt Y e s  No X 
Michael B a l s a m  Y e s  No X I' 

The ju ry  was then p o l l e d ,  and a l l  12 agreed wi th  t h e  v e r d i c t .  

Judgment upon t h e  complaint  was e n t e r e d  i n  f avo r  of t h e  

defendants .  



I. 

P l a i n t i f f ' s  f i r s t  i s s u e  d i s p u t e s  t h e  s u f f i c i e n c y  of 

t h e  evidence t o  suppor t  t h e  v e r d i c t .  I n  cons ide r ing  the 

s u f f i c i e n c y  of evidence,  w e  apply a l i m i t e d  s t anda rd  of 

review. Where a f a c t  i s s u e  i s  p re sen ted  b e f o r e  a c o u r t  

s i t t i n g  w i t h  a  ju ry ,  and t h e r e  i s  s u b s t a n t i a l  evidence t o  

suppor t  t h e  ju ry  v e r d i c t ,  t h e  v e r d i c t  w i l l  s t and .  Matter of 

E s t a t e  of Holm (1979) ,  - Mont. , 588 P. 2d 531, 533, 

36 St-Rep.  11, 13  (and c a s e s  c i t e d  t h e r e i n ) .  

W e  review t h e  evidence i n  a l i g h t  most f a v o r a b l e  t o  

t h e  p r e v a i l i n g  p a r t y .  W e  w i l l  r e v e r s e  on ly  where t h e r e  i s  a  

l a c k  of s u b s t a n t i a l  evidence t o  suppor t  t h e  judgment. Ground- 

water  v.  Wright (1979) ,  - Mont. - , 588 P.2d 1003, 1004, 

36 St.Rep. 4 1 ,  42; Holm, 588 P.2d 532, 36 St.Rep. 1 4 .  

Evidence may be i n h e r e n t l y  weak and s t i l l  be deemed 

s u b s t a n t i a l ,  and s u b s t a n t i a l  evidence may c o n f l i c t  w i t h  o t h e r  

evidence.  Matter of E s t a t e  of Holm, supra .  

I f  t h e r e  i s  c o n f l i c t i n g  evidence i n  t h e  r eco rd ,  t h e  

c r e d i b i l i t y  and weight  g iven  t o  such c o n f l i c t i n g  evidence i s  

t h e  prov ince  of t h e  ju ry  and n o t  t h i s  Court .  Holm; Cameron; 

I n  Re C a r r o l l ' s  E s t a t e  (1921) ,  59 Mont. 403, 41-3, 196 P. 996, 

998. 

I f  t h e r e  i s  s u b s t a n t i a l  evidence i n  t h e  record  t o  suppor t  

t h e  f i n d i n g  of t h e  j u ry ,  then  w e  must s u s t a i n  t h e  t r i a l  c o u r t ' s  

a c t i o n  i n  denying t h e  p l a i n t i f f ' s  motion f o r  a d i r e c t e d  ver -  

d i c t .  B u t l e r  Manufacturing Co. v.  J & L Implement Co. (1975) ,  

167 Mont. 519, 529, 540 P.2d 962, 968. 

P l a i n t i f f  a s s e r t s  t h a t  t h i s  Court  has  he ld  t h a t  where 

an automobile c o l l i s i o n  i s  caused by t h e  v i o l a t i o n  of a motor 

v e h i c l e  s t a t u t e ,  a  d i r e c t e d  v e r d i c t  should be en t e red  a g a i n s t  

t h e  p a r t y  who v i o l a t e d  t h e  l a w  upon t h e  i s s u e  of l i a b i l i t y ,  



and on ly  t h e  i s s u e  of damages should be submit ted t o  t h e  trier 

of  f a c t .  Such an  argument i s  one of neg l igence  p e r  se. 

The ju ry  was i n s t r u c t e d  upon t h r e e  s t a t u t e s  a l l e g e d  t o  

have been v i o l a t e d  by t h e  defendants  a t  t h e  t ime of t h e  

a c c i d e n t .  Former s e c t i o n  32-2199, R.C.M. 1947, now s e c t i o n  

61-8-353, MCA, a s  t h e  ju ry  was i n s t r u c t e d ,  p rov ides  i n  p a r t :  

"Upon any highway . . . no person s h a l l  s t o p ,  park ,  
o r  l e a v e  s t and ing  any v e h i c l e ,  whether a t t ended  o r  
unat tended,  upon t h e  paved o r  main t r a v e l e d  p a r t  
of t h e  highway when i t  i s  p r a c t i c a l  t o  s t o p ,  park ,  
o r  s o  l e a v e  such v e h i c l e  o f f  of such p a r t  of s a i d  
highway, b u t  i n  every  event ,  an  unobs t ruc ted  width  
of t h e  highway o p p o s i t e  a  s t and ing  v e h i c l e  s h a l l  be  
l e f t  f o r  t h e  f r e e  passage of  o t h e r  v e h i c l e s .  No 
person s h a l l  s t o p ,  s t and ,  o r  park any v e h i c l e  on 
such highway u n l e s s  such v e h i c l e  can be seen by t h e  
d r i v e r  of  any o t h e r  v e h i c l e  approaching from e i t h e r  
d i r e c t i o n  w i t h i n  f i v e  hundred f e e t  and u n l e s s  
d r i v e r s  approaching from oppos i t e  d i r e c t i o n s  are 
v i s i b l e  t o  each o t h e r  when bo th  a r e  a t  l e a s t  f i v e  
hundred f e e t  from t h e  v e h i c l e  t o  be s topped,  tu rned ,  
o r  parked,  excep t  i n  c a s e s  of j u s t i f i a b l e  emergency." 

Former s e c t i o n  32-21-118, R.C.M. 1947, now s e c t i o n  61-9- 

204, MCA, a s  t h e  ju ry  i n s t r u c t e d ,  p rov ides  i n  p e r t i n e n t  p a r t :  

"Every motor v e h i c l e ,  . . . s h a l l  be equipped 
wi th  a t  l e a s t  one t a i l  lamp mounted on t h e  r e a r  
which, when l i g h t e d  a s  r equ i r ed ,  s h a l l  e m i t  a  
r e d  l i g h t  p l a i n l y  v i s i b l e  from a  d i s t a n c e  of 
f i v e  hundred f e e t  t o  t h e  rear . . ." 
Former s e c t i o n  32-21-104, R.C.M., 1947, now s e c t i o n  61- 

8-358, MCA, as  t h e  j u ry  w h s  i n s t r u c t e d ,  p rov ides  t h a t :  

"The d r i v e r  of a  v e h i c l e  s h a l l  n o t  back t h e  s a m e  
u n l e s s  such movement can be made w i t h  reasonable  
s a f e t y  and wi thou t  i n t e r f e r i n g  w i t h  o t h e r  t r a f f i c .  " 

I n  o r d e r  t o  prove negl igence p e r  s e ,  t h e  p l a i n t i f f  w a s  

r equ i r ed  t o  prove t h a t  t h e  defendants  neg lec ted  a du ty  

imposed upon them by s t a t u t e .  Will iams v. Maley (1967) ,  150 

Mont. 261, 267, 434 P.2d 398, 401 ;  Conway v. Monidah T r u s t  

CO. (1913) ,  47 Mont. 269, 278, 132 P. 26, 27. I n  p e r t i n e n t  

p a r t ,  s e c t i o n  61-8-353, MCA, p rov ides  t h a t  no person s h a l l  

s t o p  o r  l e a v e  s t and ing  any v e h i c l e  upon t h e  main t r a v e l e d  



p a r t  o f  t h e  highway when it i s  p r a c t i c a l  t o  s t o p  o r  l e a v e  such 

v e h i c l e  o f f  of such p a r t  of s a i d  highway. What i s  " p r a c t i c a l "  

i n  any s i t u a t i o n  c l e a r l y  depends upon a l l  of  t h e  surrounding 

f a c t s  and c i rcumstances .  See Lyndes v. S c o f i e l d  (1979) ,  

Mont. - - , 589 P.2d 1000, 1 0 0 2 ,  36 St.Rep. 185, 188. 

Ques t ions  of f a c t  a r e  f o r  t h e  ju ry  t o  r e s o l v e ,  and should 

n o t  be taken from t h e  ju ry  when reasonable  men might draw 

d i f f e r e n t  conc lus ions  from t h e  evidence.  Heen v.  T iddy '  

(1968) ,  151 Mont. 265, 269, 4 4 2  P.2d 434, 436. I n  looking 

a t  t h e  evidence i n  t h e  l i g h t  most f a v o r a b l e  t o  t h e  defendant ,  

we f i n d  t h a t  t h e  defendants  could have stopped t h e  Volkswagen 

c l o s e r  t o  t h e  r i g h t  edge of t h e  pavement and f u r t h e r  o f f  t h e  

main t r a v e l e d  a r e a ;  b u t  w e  a l s o  f i n d  t h a t  t h e  weather condi-  

t i o n s ,  t h e  darkness ,  t h e  h i l l ,  t h e  absence of whi te  l i n e s ,  

head l i g h t s  and t a i l  l i g h t s ,  and t h e  use  of  t h e  f l a s h l i g h t  

by t h e  defendant  t o  warn approaching d r i v e r s ,  a l l  bear  upon 

t h e  q u e s t i o n  of p r a c t i c a l i t y .  This  Court  w i l l  n o t  d i s t u r b  

t h e  j u r y ' s  de te rmina t ion  i f  t h e  evidence f u r n i s h e s  rea- 

sonable  grounds f o r  d i f f e r e n t  conc lus ions .  Payne v.  Sorenson 

Mont. (1979) I - - , 599 P.2d 362, 365, 36 S t .  Rep. 1610, 

1613. We do n o t  f i n d  a v i o l a t i o n  of s e c t i o n  61-8-353, MCA, 

a s  a m a t t e r  of law. 

P l a i n t i f f  contends  t h a t  t h e  defendants  were n e g l i g e n t  

p e r  se i n  v i o l a t i n g  s e c t i o n  61-9-204, MCA, t h e  t a i l  lamp 

s t a t u t e .  The evidence showed t h a t  t h e  Volkswagen's b a t t e r y  

was i n  a p a r t i a l l y  d i scharged  cond i t i on  p r i o r  t o  s t a l l i n g ,  

b u t  a l s o  showed t h a t  t h e  t a i l  l i g h t s  of  t h e  c a r  w e r e  on a t  

t h e  t i m e  of t h e  acc iden t .  W e  cannot  conclude a s  a matter of  

law t h a t  t h e  defendants  v i o l a t e d  t h i s  s e c t i o n .  There i s  a 

q u e s t i o n  o f  f a c t  f o r  t h e  j u ry  t o  r e s o l v e  which should n o t  be  

taken from t h e  ju ry  where reasonable  men might draw d i f -  

f e r e n t  conc lus ions ,  Heen. 



Sec t ion  61-8-358, MCA, i s  t h e  backing s t a t u t e .  While 

t h e  defendants  had been backing t h e  Volkswagen a t  an  e a r l i e r  

t ime,  t h e  Volkswagen was s t a t i o n a r y  a t  t h e  t ime of t h e  

c o l l i s i o n .  A q u e s t i o n  may be r a i s e d  a s  t o  whether t h e  

backing s t a t u t e  should apply.  I n  a d d i t i o n ,  under t h e  s t a t u t e  

a  de te rmina t ion  was r equ i r ed  a s  t o  whether o r  n o t  t h e  move- 

ment of backing could be made wi th  r ea sonab le  s a f e t y  and 

wi thou t  i n t e r f e r i n g  wi th  o t h e r  t r a f f i c .  Again w e  conclude 

t h a t  t h e r e  was n o t  a  v i o l a t i o n  of t h e  s t a t u t e  as a m a t t e r  of 

law, and t h a t  t h e  q u e s t i o n s  of f a c t  are f o r  t h e  ju ry  t o  

r e s o l v e .  

We f i n d  s u b s t a n t i a l  evidence t o  suppor t  a  de t e rmina t ion  

t h a t  t h e  defendants  d i d  n o t  breach any of t h e  d u t i e s  imposed 

by t h e  above c i t e d  s t a t u t e s .  

11. 

P l a i n t i f f  contends  on common l a w  negl igence grounds 

t h a t  t h e r e  i s  no evidence t o  suppor t  a  conc lus ion  t h a t  t h e  

defendants  d i d  n o t  breach t h e  du ty  of c a r e  owed t o  t h e  

p l a i n t i f f  . 
I t  was up t o  t h e  ju ry  t o  dec ide  whether t h e  defendant  

had exe rc i sed  t h e  o r d i n a r y  c a r e  r equ i r ed  of a reasonable  and 

prudent  person under t h e  c i rcumstances .  The ju ry  w a s  p r o p e r l y  

i n s t r u c t e d .  P l a i n t i f f  a s s i g n s  no e r r o r  t o  any i n s t r u c t i o n s .  

S u b s t a n t i a l  evidence suppor t s  t he  v e r d i c t  i n  t h i s  r ega rd  

when viewed i n  a l i g h t  most f avo rab le  t o  t h e  defendants :  t h e  

defendants  a t tempted t o  keep o u t  of t h e  roadway a s  much a s  

p o s s i b l e ,  l e f t  t h e  Volkswagen's l i g h t s  burning,  and a t tempted 

t o  warn approaching cars by waving a  f l a s h l i g h t  a t  them; t h e  

d r i v e r s  of seven o r  e i g h t  c a r s  saw t h e  defendants  and slowed 

down t o  pas s  p r i o r  t o  t h e  c o l l i s i o n .  The ju ry  could r ea -  

sonably conclude t h a t  such a c t i o n s  had f u l f i l l e d  t h e  du ty  

t o  e x e r c i s e  o rd ina ry  care. 



The p l a i n t i f f  argued t o  t he  ju ry  t h a t  t h e  Volkswagen 

was less v i s i b l e  t o  t h e  p l a i n t i f f  than it had been t o  t h e  

prev ious  approaching c a r s ,  f o r  t h e  reasons  t h a t ,  by t h e  

t i m e  t h e  p l a i n t i f f  approached, t h e  Volkswagen was f a r t h e r  

o u t  i n  t h e  roadway, was c l o s e r  t o  t h e  curve  around which it 

f i r s t  became v i s i b l e ,  and was less w e l l  l i g h t e d  due t o  

f u r t h e r  d i s cha rge  of t h e  b a t t e r y .  These were a l l  f a c t u a l  

arguments which t h e  j u ry  could a c c e p t  o r  r e j e c t ,  and where 

s u b s t a n t i a l  evidence i n  t h e  defendants '  f avo r  e x i s t s ,  w e  

w i l l  n o t  d i s t u r b  t h e  judgment. 

111. 

One of t h e  i s s u e s  r a i s e d  i n  t h e  p l ead ings  and framed i n  

t h e  p r e t r i a l  o rde r  was whether t h e  defendants '  a c t i o n s  had 

proximately  caused p l a i n t i f f ' s  i n j u r y .  We f i n d  s u b s t a n t i a l  

evidence t o  suppor t  a  de te rmina t ion  t h a t  they d i d  no t .  

The ju ry  was i n s t r u c t e d  about  t h e  p l a i n t i f f ' s  du ty  t o  

o p e r a t e  h i s  v e h i c l e  i n  a  c a r e f u l  and prudent  manner and a t  a  

r a t e  of speed no g r e a t e r  than i s  reasonable  and proper  under 

t h e  e x i s t i n g  c o n d i t i o n s  ( s e c t i o n  61-8-303, MCA, former ly  

s e c t i o n  32-2144, R.C.M. 1947) ,  and h i s  du ty  t o  s ee  t h a t  

which he could have seen by keeping a  proper  lookout .  

P l a i n t i f f  a s s i g n s  no e r r o r  t o  t he  i n s t r u c t i o n s .  There i s  

s u b s t a n t i a l  evidence t o  suppor t  a conc lus ion  t h a t  t h e  p l a i n -  

t i f f ' s  i n j u r y  w a s  proximately  caused by h i s  own a c t i o n s ,  and 

n o t  by any negl igence on t h e  p a r t  of t h e  defendants .  

The i n v e s t i g a t i n g  patrolman t e s t i f i e d  t h e  a c c i d e n t  could 

have had s e v e r a l  causes ,  i nc lud ing  t h e  p o s s i b i l i t i e s  t h a t  t h e  

p l a i n t i f f  was t r a v e l i n g  too  f a s t  and n o t  keeping a  p roper  

lookout.  Testimony by a  p l a i n t i f f  t h a t  he d i d  n o t  see 

ano the r  v e h i c l e  p r i o r  t o  h i t t i n g  it  has  p rev ious ly  been 

recognized a s  evidence of t h e  p l a i n t i f f ' s  own negl igence 



s u f f i c i e n t  t o  suppor t  a  v e r d i c t  f o r  t h e  defendant .  Bernhard 

v. Lincoln County (1968) ,  150 Mont. 557, 561, 437 P.2d 377, 

380. Having reviewed t h e  evidence and concluded i t  i s  

s u b s t a n t i a l  and s u f f i c i e n t  t o  suppor t  t h e  ju ry  v e r d i c t ,  our  

i n q u i r y  on t h i s  i s s u e  i s  ended. 

P l a i n t i f f  a l l e g e s  s e v e r a l  i n s t a n c e s  of misconduct by 

defense  counse l ,  t h e  most s e r i o u s  being t h a t  defense  counse l  

made improper comments upon and r e f e r e n c e s  t o  excluded 

evidence,  which i n d i c a t e d  t o  t h e  ju ry  t h a t  t h e  p l a i n t i f f  was 

concea l ing  evidence.  

The defense  a t tempted t o  i n t roduce  i n t o  evidence t h e  

r eco rds  of a  D r .  Ki ley ,  who had been t h e  f i r s t  phys i c i an  t o  

examine t h e  p l a i n t i f f  a f t e r  t h e  c o l l i s i o n .  D r .  Ki ley w a s  

n o t  c a l l e d  by t h e  p l a i n t i f f  a l though  l i s t e d  i n  t h e  p r e t r i a l  

o r d e r  a s  a  w i tnes s  t o  be  c a l l e d  a t  t r i a l .  The defense  could 

n o t  l o c a t e  D r .  K i ley ,  and a t tempted t o  e s t a b l i s h  t h e  accuracy 

of t h e  r eco rds  by c a l l i n g  an employee of t h e  doc to r .  The 

employee w a s  n o t  f a m i l i a r  w i th  t h e  r e c o r d s  o r  t h e  d o c t o r ' s  

r eco rd  keeping procedure;  t h e  r eco rds  were excluded upon 

o b j e c t i o n  by t h e  p l a i n t i f f .  During t h e  argument r ega rd ing  

a d m i s s i b i l i t y ,  defense  counse l  spoke a s  fo l lows:  

"THE COURT: I haven ' t  seen  t h e  r eco rds .  I d o n ' t  
know what she  i s  going t o  t e s t i f y  t o .  A s  I i n -  
d i c a t e ,  I am concerned t h a t  t h e  doc to r  i s n ' t  h e r e  
t o  e x p l a i n  t h i n g s ,  make s u r e  no th ing  has  been l e f t  
o u t .  

" [Defense  Counsel]:  Your Honor, t h a t  of  course-- I 
have my case ,  t h e  c l a iman t  has  h i s .  And i f  he 
wants t o  be s u r e  t h a t  nothing has  been l e f t  o u t ,  
he could c a l l  t h e  t r e a t i n g  doc to r .  I would have 
c a l l e d  him. I couldn '  t g e t  him. But a s  i t  is ,  I 
want t h i s  p o r t i o n .  P l a i n t i f f  had t h e  same chance 
t h a t  I d i d .  

" [ P l a i n t i f f ' s  Counsel] :  Your Honor, I d o n ' t  have t o  c a l l  
somebody who has  no in format ion  t o  o f f e r ,  and I 
d o n ' t  have t o  s i t  he re  and l e t  h a l f  of t h e  inform- 
a t i o n  go i n  because he d i d n ' t  a sk  him ahead of 
t i m e .  



"THE COURT: I am concerned about  t h e  l a c k  of c r o s s  
examination,  s o  I w i l l  s u s t a i n  t h e  o b j e c t i o n . "  
( T r .  p. 408) 

L a t e r ,  du r ing  t h e  c l o s i n g  argument, defense  counse l  

made r e f e r e n c e  t o  t h e  records :  

"Now, what about  D r .  Kiley? There i s  an i n s t r u c t i o n  
t h a t  i s  on a l l  f o u r ' s  on t h a t .  I want t o  read  i t  
t o  you. And i t  i s  C o u r t ' s  i n s t r u c t i o n  number 23 and 
24. 'Evidence cons idered  n o t  on ly  by i t s  on ly  in -  
t r i n s i c  weight ,  b u t  according t o  t h e  evidence w i t h i n  
t h e  power of  one s i d e  t o  produce and t h e  o t h e r  t o  
c o n t r a d i c t .  And t h a t  i f  weaker and less s a t i s f a c t o r y  
evidence i s  o f f e r e d ,  when it appears  t h a t  s t r o n g e r  
and more s a t i s f a c t o r y  evidence could have been pro- 
duced, t h e  evidence should be viewed w i t h  d i s t r u s t .  

"24, ' I f  a  p a r t y  has  f a i l e d  t o  produce a  w i tnes s  
w i t h i n  h i s  power t o  produce, you may, i f  you see 
f i t ,  i n f e r  from t h a t ,  t h a t  i f  you a r e  g iven  t h e  
tes t imony of such wi tnes s  it would n o t  have been 
f avo rab le  t o  such p a r t y . '  And then  i t  goes on t o  
s ay  t h a t  depends on whether he was a v a i l a b l e  t o  
bo th  s i d e s .  

"Now, you know t h a t  I subpoenaed t h e  r eco rds  of D r .  
Ki ley.  Now, l a i d e s  [ s i c ]  and gentlemen, I d o n ' t  
t h i n k  t h a t  t h a t  i s  my duty.  I am t h e  defendant  
i n  t h i s  case .  I am n o t  t h e  one t h a t  should b r i n g  
i n  p l a i n t i f f ' s  t r e a t i n g  doc to r s .  And I b e l i e v e  t h a t  
was t h e  p l a i n t i f f ' s  duty .  And I b e l i e v e  t h a t  he 
should have brought  them i n .  But I subpoenaed t h e  
r eco rds ,  and I t r i e d  t o  g e t  t h e  r eco rds  f o r  you. 
And now t h e  Court  has  t o l d  you t h a t  you can b e l i e v e  
a s  men and women what you would b e l i e v e  a s  j u r o r s .  
Now, as men and women you may b e l i e v e  t h a t  t hose  
r e c o r d s  of D r .  Ki ley,  and D r .  K i l e y ' s  testimony-- 

" [ P l a i n t i f f  ' s  Counsel] : I am going t o  o b j e c t ,  Your Honor, 
Tha t  i s  c o n t r a r y  t o  t h e  Court '  s i n s t r u c t i o n ,  which 
i s  t h a t  he i s  n o t  t o  comment on why t h e  Court  made 
a  r u l i n g ,  because they  don' t know. And he can '  t 
t e l l  them. H e  i s  on ly  mis lead ing  t h e  j u ry  r i g h t  
now. 

"THE COURT: I d o n ' t  t h i n k  your conc lus ion  i s  cor -  
r e c t ,  M r .  Heckathorn. Go ahead. 

"[Defense  Counsel]:  . . . [Ylou may conclude,  i f  you 
wish,  under t h e  C o u r t ' s  i n s t r u c t i o n  number 25, 
t h a t  t h a t  tes t imony would be unfavorable  t o  t h e  
p l a i n t i f f  . And I t h i n k  t h e  p l a i n t i f f  had t h e  
o b l i g a t i o n  of b r ing ing  t h a t  w i tnes s  i n  t o  you and 
l e t t i n g  D r .  K i ley  t e l l  you about  h i s  cond i t i on . "  
( T r .  p ~ .  519-20) 

P l a i n t i f f  a l l e g e s  t h e  two s t a t emen t s  by defense  counse l  

impl ied  t o  t h e  ju ry  t h a t  t h e  p l a i n t i f f  was a t t empt ing  t o  



concea l  evidence,  and improperly commented upon t h e  c o u r t ' s  

reasons  f o r  excluding evidence.  W e  do n o t  agree .  

I n  t h e  f i r s t  c i t e d  i n s t a n c e ,  defense  counse l  was n o t  

implying a  concealment of evidence;  he was responding t o  t h e  

c o u r t ' s  q u e s t i o n  of concern t h a t  t h e  r e c o r d s  might n o t  be 

complete. Defense counse l  answered t h a t  i f  t h e  p l a i n t i f f  

be l i eved  something was l e f t  o u t ,  he could c a l l  t h e  d o c t o r  as 

a  w i tnes s  and f i n d  ou t .  There i s  no b a s i s  t o  compare t h a t  

s t a t emen t  wi th  t h e  one made i n  Ralph v. MacMarr S t o r e s  (1936) ,  

103 Mont. 4 2 1 ,  436, 62 P.2d 1285, 1291, where counse l  s t a t e d ,  

" I f  I can p reven t  i t  you a r e  n o t  going t o  h i d e  t h i s  l a d y ' s  

c a s e  from t h i s  Court  and Ju ry . "  

When read  i n  c o n t e x t ,  t h e  second i n s t a n c e  shows t h a t  

defense  counsel  was commenting upon t h e  p l a i n t i f f ' s  f a i l u r e  

t o  c a l l  D r .  Ki ley  o r  t o  provide h i s  r eco rds ,  w i t h i n  t h e  

c o n t e x t  of t h e  c o u r t ' s  i n s t r u c t i o n  no. 24. Counsel was 

i n t e r r u p t e d  by t h e  p l a i n t i f f  ' s o b j e c t i o n  i n  midsentence,  and 

a s  a  r e s u l t ,  was misunderstood.  He was n o t  say ing  t h e  ju ry  

could b e l i e v e  t h e  r eco rds  and D r .  K i l e y ' s  tes t imony;  obvious ly ,  

such would have been impossible .  He was say ing  t h e  j u ry  

could b e l i e v e  t h a t  t h e  evidence,  i f  produced, would have 

been f avo rab le  t o  t h e  defendants  b u t  was i n t e r r u p t e d  be fo re  

he could f i n i s h .  P l a i n t i f f  does n o t  a s s i g n  any e r r o r  t o  t h e  

i n s t r u c t i o n  i t s e l f .  

The on ly  r e f e r e n c e  i n  t h e  second example which might 

have been improper i s  defense  c o u n s e l ' s  s t a t emen t  t h a t  he 

had subpoenaed t h e  r eco rds ,  and t r i e d  t o  g e t  them i n .  

Perhaps t h a t  d i d  comment upon t h e  c o u r t ' s  exc lus iona ry  

r u l i n g .  But t h e  c o u r t ' s  i n s t r u c t i o n  no. 1 adequa te ly  warned 

t h e  ju ry  n o t  t o  draw any i n f e r e n c e s  from r u l i n g s  on evidence,  

n o t  t o  cons ider  r e j e c t e d  evidence,  and n o t  t o  c o n j e c t u r e  o r  



draw any i n f e r e n c e s  a s  t o  what an answer might have been, o r  

a s  t o  t h e  reason behind any o b j e c t i o n ,  Improper argument 

r e q u i r e s  r e v e r s a l  on ly  when p r e j u d i c e  has  r e s u l t e d  which 

p reven t s  a f a i r  t r i a l .  Vogel v. F e t t e r  Livestock Co. (1964) ,  

1 4 4  Mont. 127, 1 3 9 ,  394 P.2d 766, The ju ry  w a s  p rope r ly  i n -  

s t r u c t e d .  We cannot  say t h a t  any p r e j u d i c e  r e s u l t e d  t o  t h e  

p l a i n t i f f .  

We f i n d  s u b s t a n t i a l  evidence t o  suppor t  t h e  j u r y ' s  

v e r d i c t  when t h e  record  i s  viewed i n  t h e  l i g h t  most f a v o r a b l e  

t o  t h e  defendants .  W e  a l s o  f i n d  no misconduct on t h e  p a r t  

of t h e  defense  counse l  t h a t  amounts t o  r e v e r s i b l e  e r r o r .  W e  

a f f i r m  t h e  judgment of t h e  Dis t r ic t  Court .  

We concur: 

% C ~ & J ~ ~ Q & _ D  Chief ~ u s t ? c e  

J u s t i c e  

M r .  J u s t i c e  Daniel J. Shea d i s s e n t s  and w i l l  f i l e  h i s  w r i t t e n  
d i s s e n t  a t  a  l a t e r  t i m e .  


