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M r .  J u s t i c e  John C. Sheehy d e l i v e r e d  t h e  Opinion of  t h e  Court .  

Lyle  and Odeal Not t ,  p l a i n t i f f s  and respondents ,  brought  

t h i s  a c t i o n  t o  q u i e t  t i t l e  t o  c e r t a i n  p rope r ty  i n  Carbon 

County, Montana. A summary judgment was g ran ted  a g a i n s t  t h e  

No t t s  i n  favor  of t h e  defendants  and a p p e l l a n t s ,  Glen Booke, 

Vicky Booke, John A. Heidema and Jack D .  Heidema. I n  Not t  

v .  Booke (1979) ,  Mont. , 598 P.2d 1137, 36 St.Rep. 

1542, t h i s  Cour t  r eve r sed  t h a t  judgment and remanded t h e  

c a s e  t o  D i s t r i c t  Court  f o r  a  f u l l  hear ing .  Pursuant  t o  t h a t  

d e c i s i o n ,  t h e  D i s t r i c t  Court  s i t t i n g  w i t h  a ju ry  r e t u r n e d  a  

v e r d i c t  i n  favor  of t h e  Not t s .  From t h a t  judgment t h e  

Heidemas appealed.  

Appel lan ts  r a i s e  t h r e e  i s s u e s :  

1. Does i n s t r u c t i o n  no. 8  war ran t  a  new t r i a l  because 

i t  i n c o r r e c t l y  s t a t e s  t h e  law and p r e j u d i c e s  de fendan t s '  

r i g h t s ?  

I n s t r u c t i o n  no. 8 provided: 

"You a r e  i n s t r u c t e d  t h a t  i f  you f i n d  t h a t  an  
agreement e x i s t e d  between Lyle  Not t  and t h e  
defendants '  p redecessors  i n  i n t e r e s t ,  John and 
Genevieve Shupak, t h a t  t h e  d i spu ted  s t r i p  of 
l and  l a y  w i t h  an  agreed upon o r  f i x e d  boundary, 
o r  t h a t  an agreement e x i s t e d  between t h e  No t t s  and 
Shupaks, t h a t  extended t h e  boundary l i n e  between 
t h e i r  p r o p e r t i e s  t o  i nc lude  t h e  d i s p u t e d  p o r t i o n  
of l and  up t o  t h e  e x i s t i n g  fence  l i n e ,  then you 
must f i n d  f o r  t h e  p l a i n t i f f . "  

2 .  Does t h e  D i s t r i c t  C o u r t ' s  r e f u s a l  t o  g i v e  de fendan t s '  

proposed i n s t r u c t i o n  no. 5 p r e j u d i c e  t h e  de fendan t s '  r i g h t s  

because it i s  a  c o r r e c t  s ta tement  of t h e  law and was needed 

t o  balance t h e  o t h e r  i n s t r u c t i o n s ?  

Defendants '  proposed i n s t r u c t i o n  no. 5 s t a t e d :  

"Where two ad jo in ing  p r o p r i e t o r s  a r e  d iv ided  by 
a  fence  which they  suppose t o  be  t h e  t r u e  l i n e ,  
they a r e  n o t  bound by t h i s  supposed l i n e ,  b u t  
must conform t o  t h e  t r u e  l i n e  when a s c e r t a i n e d . "  

3. Can p l a i n t i f f s  recover  a l l  c o s t s  of a  survey which 



covered t h e i r  e n t i r e  p rope r ty  r a t h e r  than merely t h e  d i spu ted  

a r e a ?  

The d i s p u t e  i nvo lves  t h e  s t r i p  of l and  l o c a t e d  between 

N o t t s '  and Booke-Heidemas' p rope r ty .  They a r e  a d j a c e n t  

landowners i n  Carbon County, Montana, t h e i r  land a d j o i n i n g  

a t  t h e  No t t s '  sou thern  and Booke-Heidemas' no r the rn  boundar ies .  

The No t t s '  p rope r ty  i s  desc r ibed  according t o  t h e i r  deed a s :  

"The North Half of t h e  Southwest Q u a r t e r  (N1/2 
SW1/4) , t h e  Southwest Q u a r t e r  of t h e  Southwest 
Q u a r t e r  (SW1/4 SW1/4), Lot 9  and t h e  North 19 
f e e t  of  Lots  10 and 11, a l l  l oca t ed  i n  Sec t ion  
Four,  Township S ix  South,  Range 23 E a s t ,  M.P.M." 

The Bookes purchased t h e i r  l and  i n  1976 from t h e  Heidemas. 

The land  was o r i g i n a l l y  owned by John and Genevieve Shupak. 

The l e g a l  d e s c r i p t i o n  of t h e  p rope r ty  i s  desc r ibed  a s :  

" T r a c t  A of C e r t i f i c a t e  of Survey No. 885, 
s i t u a t e d  i n  Lots  10 and 11, Sec t ion  4 and Lot  
2 ,  Sec t ion  9, Township 6  South,  Range 23 E a s t ,  
M.P.M." 

The a r e a  i n  d i s p u t e  i s  approximately 1950 f e e t  i n  

l e n g t h ,  68 f e e t  i n  width  on t h e  e a s t  end, 38 f e e t  i n  width 

on t h e  west  end, and s l i g h t l y  over two a c r e s  i n  t o t a l  a r e a .  

I t  i s  a l s o  enclosed by a  boundary l i n e  f ence  which was 

cons t ruc t ed  by No t t s  i n  1946. 

The No t t s  c la im t i t l e  t o  t h e  s t r i p  of l and  under a  deed 

executed i n  1946 t o  Lyle  B. Not t  and h i s  then  spouse,  Rosia 

No t t ,  from t h e  Booke-Heidemas' p redecessor  i n  i n t e r e s t ,  John 

and Genevieve Shupak. 

I n  1946, t h e  Not t s  employed William Burke t o  conduct  a  

survey of t h e  boundary l i n e  between t h e i r  p rope r ty  and t h e  

Shupak 's ,  whereupon a  fence  was cons t ruc t ed  by t h e  No t t s  

a long  t h e  l i n e  a s  l a i d  o u t  by Burke. A f t e r  t h e  c o n s t r u c t i o n  

of t h e  f ence ,  however, t h e  Shupaks d i sag reed  a s  t o  t h e  

c o r r e c t  placement of t h e  fence  and boundary l i n e .  This ,  i n  

t u r n ,  l e d  t o  t h e  land  being resurveyed by Burke, who d i scovered  



an  e r r o r  i n  h i s  c a l c u l a t i o n s  and determined t h e  proper  

boundary l i n e  t o  be 19 f e e t  no r th  of t h e  fence.  To s e t t l e  

t h e  d i s p u t e ,  t h e  Shupaks executed a  deed f o r  good c o n s i d e r a t i o n  

t o  t h e  No t t s  conveying t h e  no r th  19 f e e t  of Lots  1 0  and 11. 

The p a r t i e s  t h e r e a f t e r  occupied t h e i r  l ands  i n  accordance 

w i t h  t h e  boundary fence .  During t h i s  t ime,  t h e  Not t s  c u l t i v a t e d  

t h e  l and ,  cons t ruc t ed  f ences  and c o r r a l s  f o r  l i v e s t o c k  and 

b u i l t  a  conc re t e  i r r i g a t i o n  flume nex t  t o  t h e  fence  and upon 

t h e  land which i s  t h e  s u b j e c t  of t h i s  d i s p u t e .  No t t s  w e r e  

a l s o  a s se s sed  and have pa id  t axes  upon t h e i r  l and  i n  accordance 

w i t h  t h e  d e s c r i p t i o n  on t h e  deed s i n c e  1946. 

Bookes purchased t h e i r  land from Heidemas i n  1976. To 

comply wi th  t h e  p r o v i s i o n s  of t h e  Subdiv is ion  and P l a t t i n g  

Act ,  a  c e r t i f i c a t e  of survey was made a f t e r  t h e  purchase .  

This  survey,  which was conducted i n  1977, c r e a t e d  a  f u r t h e r  

d i sc repancy  between t h e  boundary fence  and Burke 's  second 

survey ,  g i v i n g  rise t o  t h e  p r e s e n t  d i s p u t e .  

No t t s  argue t h a t  they have acqui red  t i t l e  by s a t i s f y i n g  

a l l  t h e  e lements  of adverse  possess ion ,  i nc lud ing  t h e  r e q u i r e -  

ment t o  pay a l l  t a x e s  on t h e  land  a s  se t  o u t  i n  s e c t i o n  70- 

19-411, MCA, which provides:  

"OCCUPANCY AND PAYMENT OF TAXES NECESSARY TO PROVE 
ADVERSE POSSESSION. I n  no c a s e  s h a l l  adverse  
possess ions  be  considered e s t a b l i s h e d  under t h i s  
code u n l e s s  it be shown t h a t  t h e  land  has  been 
occupied and claimed f o r  a  pe r iod  of 5 y e a r s  
cont inuous ly  and t h e  p a r t y  o r  persons ,  t h e i r  
p redecessors ,and  g r a n t o r s  have du r ing  such pe r iod  
pa id  a l l  of t h e  t a x e s ,  s t a t e ,  county,  o r  municipal ,  
which have been l e g a l l y  l e v i e d  and a s se s sed  upon s a i d  
land .  " 

I n  t h i s  C o u r t ' s  p rev ious  op in ion ,  a t  598 P.2d 1139, w e  

s t a t e d :  

". . . where a  boundary l i n e  has  been agreed upon 
o r  f i x e d  because of t h e  u n c e r t a i n t y  of t h e  p a r t i e s  
a s  t o  t h e  t r u e  boundary and t h e  deed d e s c r i p t i o n  
does n o t  i n c l u d e  t h e  d i spu ted  l and ,  t h e  payment of 
t a x e s  according t o  t h e  deed d e s c r i p t i o n  does con- 
s t i t u t e  a  payment upon such land f o r  t h e  purpose of 



s a t i s f y i n g  t h e  s t a t u t e .  Townsend v.  Kouk01, 
148 Mont. a t  8; 416 P.2d a t  536." 

F u r t h e r ,  t h e  op in ion  conta ined  t h e  fo l lowing  comments r e l a t i v e  

t o  t h e  f a c t u a l  i s s u e  t o  be  decided:  

"The q u e s t i o n  of f a c t  which i s  most c r u c i a l  t o  
a  de te rmina t ion  of t h e  i s s u e  f a c i n g  t h i s  Court ,  
then ,  i s  whether an agreement e x i s t e d  between 
a p p e l l a n t s  and respondents ,  o r  t h e i r  p redecessors  
i n  i n t e r e s t ,  t h a t  t h e  d i spu ted  s t r i p  of l and  l a y  
w i t h i n  an agreed upon o r  f i x e d  boundary." 

This  i s s u e  was submit ted t o  t h e  j u ry ,  and i n  accordance 

wi th  i t s  f i n d i n g s ,  t h e  D i s t r i c t  Court  e n t e r e d  a  dec ree  

q u i e t i n g  t i t l e  t o  t h e  d i spu ted  s t r i p  t o  t h e  Not ts .  Bookes 

and Heidemas f i l e d  motions c o n t e s t i n g  t h e  survey expenses ,  

which motions were denied.  Heidemas now appea l  t h e  e n t i r e  

j  udgmen t . 
I n s t r u c t i o n  no. 8 was ob jec ted  t o  a t  t r i a l  on t h e  b a s i s  

t h a t  it was n o t  a  c o r r e c t  s ta tement  of t h e  law. According 

t o  Rule 51, M.R.Civ.P., 

"INSTRUCTIONS TO JURY-OBJECTION..  . . Objec t ions  
made s h a l l  s p e c i f y  and s t a t e  t h e  p a r t i c u l a r  grounds 
on which t h e  i n s t r u c t i o n  i s  ob jec t ed  t o  and i t  s h a l l  
n o t  be s u f f i c i e n t  i n  s t a t i n g  t h e  ground of such 
o b j e c t i o n  t o  s t a t e  g e n e r a l l y  t h e  i n s t r u c t i o n  does  
n o t  s t a t e  t h e  law o r  i s  a g a i n s t  t h e  law, b u t  such 
ground of o b j e c t i o n  s h a l l  s p e c i f y  p a r t i c u l a r l y  wherein 
t h e  i n s t r u c t i o n  i s  i n s u f f i c i e n t  o r  does  n o t  s t a t e  t h e  
law, o r  what p a r t i c u l a r  c l a u s e  t h e r e i n  i s  ob jec t ed  t o  

I1 . . .  
Objec t ion  t o  an  i n s t r u c t i o n  t h a t  i t  i s  an i n c o r r e c t  

s t a t emen t  of t h e  law wi thout  spec i fy ing  t h e  d e f e c t  has  long 

been considered an  i n s u f f i c i e n t  o b j e c t i o n  and w e  w i l l  n o t  

review t h e  a l l e g e d  e r r o r  occasioned by t h e  g iv ing  of an 

a l l e g e d l y  i n c o r r e c t  i n s t r u c t i o n .  Brunnabend v.  T ibb le s  

(1926) , 76 Mont. 288 a t  303, 2 4 6  P.  536 a t  540. That  r u l e  

a p p l i e s  here .  

Appel lan ts  a l s o  a rgue  t h a t  they  w e r e  p r e jud iced  by t h e  

c o u r t ' s  r e f u s a l  t o  g i v e  t h e i r  o f f e r e d  i n s t r u c t i o n  no. 5, t h e  

source  of which i s  Myrick v.  P e e t  (1919) ,  56 Mont. 1 3  a t  



26, 180 P. 574 a t  579. The s t a t emen t  from t h a t  ca se ,  however, 

presupposes t h a t  no v a l i d  agreement a s  t o  t h e  boundary l i n e  

has  been made. That  i s  p r e c i s e l y  t h e  q u e s t i o n  p u t  b e f o r e  

t h e  ju ry  by i n s t r u c t i o n  no. 8  and ( i n  t h e  words of t h i s  

C o u r t ) ,  " t h e  q u e s t i o n  of f a c t  which i s  most c r u c i a l  t o  a  

de t e rmina t ion  of t h e  i s s u e  f ac ing  t h i s  Court  . . . " Not t  v. 

Booke, sup ra ,  a t  1/10 n t . , 598 P.2d 1139, 36 St.Rep. 1545. 

The ju ry  was f u r t h e r  i n s t r u c t e d  by i n s t r u c t i o n  no. 9  t h a t  

" i n  o r d e r  t o  e s t a b l i s h  an agreed boundary l i n e ,  t h e  evidence 

must show more than mere acquiescence . . . I 1 .  Therefore ,  w e  

conclude t h a t  t h e  ju ry  was f u l l y  and c o r r e c t l y  i n s t r u c t e d  as 

t o  t h e  law, t h a t  t h e r e  was s u b s t a n t i a l  evidence t o  suppor t  

t h e i r  v e r d i c t ,  and t h a t  no p r e j u d i c e  t o  t h e  defendants  

r e s u l t e d .  

On t h e  i s s u e  of c o s t s ,  a p p e l l a n t s  c i t e  Johnson v. 

J a r r e t t  (1976) ,  169 Mont. 408, 548 P.2d 1 4 4 ,  wherein we 

d i r e c t e d  D i s t r i c t  Court  t o  "determine whether any p a r t  of 

t h e  map and survey c o s t s  b i l l e d  by p l a i n t i f f s  a r o s e  from 

surveys  o r  maps of p l a i n t i f f s '  p rope r ty  o u t s i d e  Lot  5 o r  d i d  

n o t  p e r t a i n  t o  t h e  l o c a t i o n  of t h e  'wagon road.  ' Any such 

unnecessary expense s h a l l  n o t  be al lowed a s  c o s t s  charged t o  

defendant ."  169 Mont. a t  417, 548 P.2d 149. 

The survey i n  t h e  c a s e  a t  b a r  covered t h e  N o t t s '  e n t i r e  

p rope r ty .  Any p a r t  t h a t  d i d  n o t  go t o  e s t a b l i s h i n g  t h e  

d i spu ted  boundary l i n e  may have been unnecessary,  and t h e  

c o s t  of such excess ,  i f  any,  should n o t  be charged t o  t h e  

defendants .  

Accordingly,  t h e  judgment of t h e  D i s t r i c t  Court  i s  

a f f i rmed ,  wi th  t h e  except ion  of t h e  de te rmina t ion  of survey 

c o s t s  charged t o  defendants ,  which s h a l l  be redetermined on 

remand t o  t h e  D i s t r i c t  Court  i n  accordance wi th  t h e  d i r e c t i o n s  



he re in .  Cos t s  t o  respondent .  

J J u s t i c e  

We Concur: 

Chief J u s t i c e  

.............................. 
J u s t i c e s  


