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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

V i c k i  Lynn Myers was cha rged  w i t h  d r i v i n g  w h i l e  

i n t o x i c a t e d  i n  H a r d i n ,  Montana,  on September  6 ,  1980 .  A t  

t h a t  t i m e ,  s h e  was g i v e n  a  n o t i c e  t o  appea r  and c o m p l a i n t  

which s t a t e d  t h e  l o c a t i o n  of  t h e  o f f e n s e  a s  " T h i r d  S t r e e t "  

and l i s t e d  t h e  p l a i n t i f f  a s  t h e  C i t y  o f  Hard in .  On Oc tobe r  

2 ,  1980 ,  Myers moved t h e  C i t y  Cour t  of  Hard in  t o  d i s m i s s  t h e  

c h a r g e  c l a i m i n g  t h e  c o m p l a i n t  made no s p e c i f i c  a l l e g a t i o n  o f  

p l a c e  and ,  t h e r e f o r e ,  d i d  n o t  c o n f e r  j u r i s d i c t i o n  on t h e  

C i t y  C o u r t .  The mot ion  was d e n i e d ,  a  j u r y  t r i a l  h e l d  and 

Myers found g u i l t y .  

Myers a p p e a l e d  t h e  g u i l t y  v e r d i c t .  The D i s t r i c t  

C o u r t  o r d e r e d  t h a t  t h e  r e s p o n d e n t  be a l l owed  t o  amend t h e  

c o m p l a i n t  t o  show t h e  s p e c i f i c  l o c a t i o n  o f  t h e  o f f e n s e  a s  

be ing  i n  t h e  C i t y  and remanded t h e  m a t t e r  t o  t h e  C i t y  of  

H a r d i n  f o r  t r i a l  a t  a  l a t e r  d a t e .  From t h a t  o r d e r  Ivlyers 

a p p e a l s .  

Two i s s u e s  appea r  b e f o r e  t h i s  C o u r t :  

1. Does t h e  D i s t r i c t  C o u r t  have j u r i s d i c t i o n  t o  

remand f o r  r e t r i a l  a  m a t t e r  on a p p e a l  from C i t y  C o u r t ?  

2 .  Was t h e  c h a r g i n g  c o m p l a i n t  f a t a l l y  d e f e c t i v e  i n  

t h a t  t h e  a l l e g a t i o n  o f  p l a c e  was n o t  s p e c i f i c  enough t o  

c o n f e r  j u r i s d i c t i o n  on a  c o u r t ?  

A p p e l l a n t  c o n t e n d s  t h e  D i s t r i c t  C o u r t  h a s  no  

j u r i s d i c t i o n  t o  remand t h e  c a s e  t o  C i t y  C o u r t  f o r  f u r t h e r  

p r o c e e d i n g s .  

Montana s t a t u t e  p r o v i d e s :  " A l l  c a s e s  on a p p e a l  f rom 

j u s t i c e  o r  c i t y  c o u r t s  must  be t r i e d  anew i n  t h e  d i s t r i c t  

c o u r t  . . . " S e c t i o n  46-17-311, MCA. R e l y i n g  on F o r s y t h e  

v .  Wenholz ( 1 9 7 6 ) ,  170 Mont. 496, 554 P.2d 1333,  a p p e l l a n t  



a r g u e s  t h e  e x c l u s i v e  remedy a v a i l a b l e  t o  a C i t y  C o u r t  

d e f e n d a n t  on a p p e a l  is a  t r i a l  de  novo i n  D i s t r i c t  C o u r t .  

I n  F o r s y t h e ,  t h e  d e f e n d a n t  f i l e d  f o r  a  new t r i a l  i n  j u s t i c e  

c o u r t  f o l l o w i n g  a g u i l t y  v e r d i c t  f o r  d r i v i n g  w h i l e  

i n t o x i c a t e d .  On r e v i e w ,  t h e  J u s t i c e  of  t h e  Peace  d i s m i s s e d  

t h e  c h a r g e .  The c o u n t y  a t t o r n e y  s o u g h t  w r i t s  of  mandamus 

and s u p e r v i s o r y  c o n t r o l  f o r  r e i n s t a t e m e n t  of  t h e  g u i l t y  

v e r d i c t .  T h i s  C o u r t  uphe ld  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  

t h a t  a  J u s t i c e  C o u r t  d e f e n d a n t ' s  e x c l u s i v e  remedy f o r  a  new 

t r i a l  is  a  t r i a l  de  novo i n  D i s t r i c t  C o u r t .  

Respondent  r e c o g n i z e s  F o r s y t h e  b u t  c l a i m s  a p p e l l a n t ' s  

r i g h t  t o  a t r i a l  d e  novo was p r e s e r v e d  w i t h  t h e  D i s t r i c t  

C o u r t ' s  remand t o  C i t y  C o u r t ,  and ,  t h e r e f o r e ,  t h e  a c t i o n  was 

p r o p e r .  We d i s a g r e e .  

On a p p e a l  from C i t y  C o u r t ,  t h e  D i s t r i c t  C o u r t  d o e s  

n o t  s i t  a s  a  c o u r t  of r e v i e w  b u t  i t  t r i e s  t h e  c a u s e  de  novo. 

White  Su lphur  S p r i n g s  v .  Vo i se  ( 1 9 5 9 ) ,  136 Mont. 1, 343 P.2d 

855; S t a t e  ex  r e l .  Borberg  v .  D i s t r i c t  C o u r t  ( 1 9 5 2 ) ,  125  

Mont. 481,  240 P.2d 854;  S t a t e  v .  O ' B r i e n  ( 1 9 0 7 ) ,  35 Mont. 

S i n c e  t h e  D i s t r i c t  C o u r t  h a s  no a u t h o r i t y  t o  s i t  a s  a  

c o u r t  of  r e v i e w ,  i t s  remand t o  C i t y  C o u r t  was imprope r .  On 

a p p e a l  from a  J u s t i c e  o r  C i t y  C o u r t ,  t h e  D i s t r i c t  C o u r t  must  

t r y  t h e  c a s e  anew. 

S i n c e  t h i s  m a t t e r  is remanded t o  t h e  D i s t r i c t  C o u r t ,  

t n e  second  i s s u e  r a i s e d  w i l l  n o t  be d i s c u s s e d .  



h e  concur :  


