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Mr. J u s t i c e  Gene B.  Daiy d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

De fendan t  Thane Gopher was cha rged  on Oc tobe r  1 6 ,  

1959 ,  w i t h  a g g r a v a t e d  a s s a u l t ,  s e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( d ) ,  MCA, 

by an i n f o r m a t i o n  f i l e d  i n  Cascade  County D i s t r i c t  C o u r t .  

The i n f o r m a t i o n  a l l e g e d  t h a t  d e f e n d a n t  p u r p o s e l y  o r  

knowingly caused  b o d i l y  i n j u r y  t o  a  p e a c e  o f f i c e r  by k i c k i n g  

n i m  i n  t h e  l e g .  Defendan t  e n t e r e d  a  p l e a  o f  n o t  g u i l t y .  

On A p r i l  1, 1980,  a  j u r y  r e t u r n e d  a  v e r d i c t  of g u i l t y  

anci t n e  c o u r t  s e n t e n c e d  d e f e n d a n t  t o  t h r e e  y e a r s  i n  t h e  

Montana S t a t e  P r i s o n ,  w i t h  a l l  of  t h e  s e n t e n c e  suspended  

e x c e p t  f o r  t h e  f i r s t  s i x  months which was t o  be s e r v e d  i n  

t h e  Cascade  County j a i l .  On J u n e  23,  1980 ,  t h e  c o u r t  

excused  d e f e n d a n t  from s e r v i n g  any f u r t h e r  t i m e  i n  j a i l  on 

t h e  r e q u i r e m e n t  t h a t  he comple t e  c e r t a i n  c o n d i t i o n s  o f  

employment.  De fendan t  a p p e a l s  h i s  c o n v i c t i o n .  

On t h e  morning of Oc tobe r  5 ,  1979 ,  an a u t o m o b i l e  i n  

which d e f e n d a n t  was a  p a s s e n g e r  was s t o p p e d  f o r  " e r r a t i c "  

d r i v i n g .  The d e p u t y  s h e r i f f  r e q u e s t e d  t h e  o p e r a t o r ' s  

l i c e n s e  of t h e  d r i v e r  , d e f e n d a n t ' s  b r o t h e r ,  who was u n a b l e  

t o  p roduce  one .  Af t e r  r e c e i v i n g  t h e  n e c e s s a r y  i n f o r m a t i o n  

from t h e  d r i v e r ,  t h e  d e p u t y  s h e r i f f  i s s u e d  a  c i t a t i o n  and 

i n q u i r e d  a s  t o  t h e  i d e n t i t i e s  of  t h e  p a s s e n g e r s .  Upon 

l e a r n i n g  t h e  names of t h e  p a s s e n g e r s ,  t h e  d e p u t y  s h e r i f f  

checked  w i t h  t h e  s h e r i f f  ' s  o f f i c e  t o  a s c e r t a i n  i f  t h e r e  were  

any  o u t s t a n d i n g  w a r r a n t s  on t h e  p a s s e n g e r s .  When t h e  d e p u t y  

s h e r i f f  was in formed t h a t  t h e r e  was an o u t s t a n d i n g  b u r g l a r y  

war r a n t  f o r  " J a y  Thane Gopher ,  " he  approached  t h e  v e h i c l e  

a n d  a s k e d  t h e  p a s s e n g e r s  w h i c h  o n e  was Thane  G o p h e r .  

De fendan t  h e s i t a t e d  b u t  i d e n t i f i e d  h i m s e l f  and e x i t e d  t h e  

v e h i c l e  upon t h e  d e p u t y ' s  r e q u e s t .  He was t h e n  informed by 



t h e  d e p u t y  t h a t  he  was under  a r r e s t  f o r  b u r g l a r y .  

B e f o r e  d e f e n d a n t  was p l a c e d  i n  t h e  p a t r o l  v e h i c l e ,  he  

was p a t t e d  down and h a n d c u f f e d .  A t  t h i s  time d e f e n d a n t  

became v e r b a l l y  a b u s i v e  and v e r b a l l y  t h r e a t e n e d  t h e  d e p u t y  

s h e r i f f .  De fendan t  a l s o  r e f u s e d  t o  g e t  i n t o  t h e  b a c k s e a t  o f  

t h e  p a t r o l  c a r  and p h y s i c a l l y  r e s i s t e d  t h e  d e p u t y  s h e r i f f  by 

k i c k i n g  him i n  t h e  l e g  j u s t  above t h e  knee .  T h e r e a f t e r ,  

d e f e n d a n t  f e l l  back i n t o  t h e  p a t r o l  c a r  and c o n t i n u e d  t o  

r e s i s t  t h e  d e p u t y  s h e r i f f  by k i c k i n g  a t  him. F i n a l l y ,  t h e  

d e p u t y ,  w i t h  a s s i s t a n c e  f r o m  a n o t h e r  o f f i c e r ,  p u s h e d  

d e f e n d a n t  i n t o  t h e  c a r  f a r  enough t o  g e t  t h e  door  c l o s e d .  

The b a s i s  f o r  t h e  c h a r g e  of  a g g r a v a t e d  a s s a u l t  was 

t h e  " b o d i l y  i n j u r y "  t h a t  t h e  d e p u t y  s h e r i f f  r e c e i v e d  from 

t h e  d e f e n d a n t ' s  k i c k  t o  t h e  d e p u t y ' s  l e g .  When q u e s t i o n e d  

a b o u t  t h e  n a t u r e  and d e g r e e  of  t h e  i n j u r y ,  t h e  d e p u t y  

s h e r i f f  t e s t i f i e d  t h a t  h i s  l e g  was d i s c o l o r e d  and s o r e  f o r  

a b o u t  a  week b u t  t h a t  t h e  i n j u r y  d i d  n o t  r e q u i r e  any  m e d i c a l  

t r e a t m e n t  w h a t s o e v e r .  

The i s s u e s  p r e s e n t e d  f o r  r e v i e w  a r e :  

1. Whether ,  by r e f u s i n g  t o  i n c l u d e  an  o f f e r e d  i n -  

s t r u c t i o n  on r e s i s t i n g  a r r e s t ,  t h e  t r i a l  c o u r t  commit ted 

r e v e r s i b l e  e r r o r ?  

2 .  Whether t h e  S t a t e  p r e s e n t e d  s u f f i c i e n t  e v i d e n c e  

t o  s u p p o r t  a  v e r d i c t  beyond a  r e a s o n a b l e  d o u b t ?  

3 .  Whether t h e  t r i a l  judge had p r o p e r  j u r i s d i c t i o n ?  

Defendan t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  commit ted 

r e v e r s i b l e  e r r o r  by n o t  i n s t r u c t i n g  t h e  j u r y  t h a t  t h e  

o f f e n s e  o f  r e s i s t i n g  a r r e s t  was a  l e s s e r  i n c l u d e d  o f f e n s e  o f  

a g g r a v a t e d  a s s a u l t .  I t  is a  b a s i c  r u l e  i n  t h i s  s t a t e  t h a t  

t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  mus t  cove r  e v e r y  i s s u e  o r  



t h e o r y  hav ing  s u p p o r t  i n  t h e  e v i d e n c e .  S t a t e  v .  Buckley  

( 1 9 7 6 ) ,  171  Mont. 238, 557 P.2d 283. T h i s  Cour t  i n  S t a t e  v .  

Os twald  ( 1 9 7 9 ) ,  -- Mont. , 591 P.2d 646,  651,  36 

S t .Rep .  442, 448, s t a t e d  t h a t ,  " . . . a  d e f e n d a n t  i s  

e n t i t l e d  t o  i n s t r u c t i o n s  on l e s s e r  i n c l u d e d  o f f e n s e s  i f  any 

e v i d e n c e  e x i s t s  i n  t h e  r e c o r d  which would p e r m i t  t h e  j u r y  t o  

r a t i o n a l l y  f i n d  him g u i l t y  o f  a  l e s s e r  o f f e n s e  and a c q u i t  

him of  a  g r e a t e r . "  See  a l s o  S t a t e  v .  Baugh ( 1 9 7 7 ) ,  174 

Mont. 456, 571 P.261 779; S t a t e  v .  Bous laugh  ( 1 9 7 8 ) ,  176 

Mont. 78,  576 P.2d 261; S t a t e  v .  Radi  ( 1 9 7 8 ) ,  176 Mont. 451, 

578 P.2d 1169.  F u r t h e r ,  t h i s  C o u r t  i n  S t a t e  v .  Hami l ton  

( 1 9 8 0 ) t  - Mont . , 605 P.2d 1121,  1129 ,  37 S t .Rep .  70 ,  

77,  emphasized t h a t ,  " [w]e have c o n s i s t e n t l y  h e l d  t h a t  s u c h  

an i n s t r u c t i o n  is r e q u i r e d  where t h e r e  is  some e v i d e n c e  t o  

s u p p o r t  t h e  l e s s e r  o f f e n s e . "  

The S t a t e  a r g u e s  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  

r e f u s i n g  t o  i n s t r u c t  t h e  j u r y  on t h e  o f f e n s e  o f  r e s i s t i n g  

a r r e s t  b e c a u s e  t h e  o f f e n s e s  o f  r e s i s t i n g  a r r e s t  a n d  

a g g r a v a t e d  a s s a u l t  a r e  n o t  i n h e r e n t l y  r e l a t e d  and t h i s  C o u r t  

s h o u l d  a d o p t  t h e  " i n h e r e n t  r e l a t i o n s h i p "  t e s t  t o  d e t e r m i n e  

i f  t h e  two o f f e n s e s  a r e  i n h e r e n t l y  r e l a t e d .  

The " i n h e r e n t  r e l a t i o n s h i p "  t e s t  is a  p r o d u c t  of 

s e v e r a l  Un i t ed  S t a t e s  Supreme C o u r t  c a s e s  c u l m i n a t i n g  i n  

Keeble  v .  Un i t ed  S t a t e s  ( 1 9 7 3 ) ,  412 U.S. 205, 93 S . C t .  1993 ,  

36 L.Ed.2d 844. I n  Keeble  t h e  C o u r t  h e l d  t h a t  " .  . . t h e  

d e f e n d a n t  is  e n t i t l e d  t o  i n s t r u c t i o n s  on a  l e s s e r  i n c l u d e d  

o f f e n s e ,  i f  e v i d e n c e  would p e r m i t  t h e  j u r y  r a t i o n a l l y  t o  

f i n d  him g u i l t y  of  t h e  l e s s e r  o f f e n s e  and a c q u i t  him o f  t h e  

g r e a t e r  ." 412 U.S. a t  208. I n  o t h e r  words,  t h e  t e s t  t o  be  

a p p l i e d  i s ,  i f  t h e  l e s s e r  o f f e n s e  is s u p p o r t e d  by t h e  



e v i d e n c e  and is  " i n h e r e n t l y  r e l a t e d "  t o  t h e  g r e a t e r  o f f e n s e ,  

t h e n  t h e  i n s t r u c t i o n  s h o u l d  be g i v e n  t o  t h e  j u r y .  

T h i s  t e s t  d o e s  n o t  d i f f e r  i n  any  a p p r e c i a b l e  way from 

t h e  s t a n d a r d  t h a t  h a s  been used i n  t h i s  s t a t e .  See  S t a t e  v .  

Os twald  ( 1 9 7 9 ) ,  Mont. , 591 P.2d 646,  36 S t .Rep .  

442. T h e r e f o r e ,  t h e r e  is  no r e a s o n  t o  a d o p t  t h e  " i n h e r e n t  

r e l a t i o n s h i p "  t e s t .  

The S t a t e ' s  c o n t e n t i o n  t h a t  r e s i s t i n g  a r r e s t  c a n n o t  

p o s s i b l y  be a  l e s s e r  i n c l u d e d  o f f e n s e  of  a g g r a v a t e d  a s s a u l t  

i s  e r r o n e o u s .  The b a s i s  f o r  i ts  c o n t e n t i o n  is  t h a t  t h e  two 

s e c t i o n s ,  4 5 - 5 - 2 0 2 ( 1 ) ( d ) ,  MCA ( a g g r a v a t e d  a s s a u l t ) ,  and 45-  

7-301, MCA ( r e s i s t i n g  a r r e s t ) ,  p r o t e c t  two t o t a l l y  d i f f e r e n t  

i n t e r e s t s  i n  ou r  s o c i e t y .  I t  a r g u e s  t h a t  t h e  a g g r a v a t e d  

a s s a u l t  s e c t i o n  p r o t e c t s  t h e  p h y s i c a l  s a f e t y  of  p e a c e  o f f i -  

c e r s  w h i l e  t h e y  p e r f o r m  t h e i r  d u t i e s  and t h a t  t h e  r e s i s t i n g  

a r r e s t  s e c t i o n  p r o t e c t s  s o c i e t y ' s  i n t e r e s t  i n  p r e v e n t i n g  

s u s p e c t s  f rom t h w a r t i n g  an a r r e s t .  T h e r e f o r e ,  t h e  S t a t e  

c o n c l u d e s ,  t h e r e  is  n o t  a  s u f f i c i e n t  r e l a t i o n s h i p  between 

t h e  two s e c t i o n s  t o  r e q u i r e  t h e  l e s s e r  i n c l u d e d  o f f e n s e  

i n s t r u c t i o n .  

The r e s i s t i n g  a r r e s t  s t a t u t e ,  s e c t i o n  45-7-301, MCA, 

p r o v i d e s :  

"A p e r s o n  commits t h e  o f f e n s e  o f  r e s i s t i n g  
a r r e s t  i f  he  knowingly p r e v e n t s  o r  a t t e m p t s  
t o  p r e v e n t  a  p e a c e  o f f i c e r  f rom e f f e c t i n g  an  
an  a r r e s t  by: 

" ( a )  u s i n g  o r  t h r e a t e n i n g  t o  u s e  p h y s i c a l  
f o r c e  o r  v i o l e n c e  a g a i n s t  t h e  p e a c e  o f f i c e r  
o r  a n o t h e r ;  o r  

" ( b )  u s i n g  any o t h e r  means which c r e a t e s  a 
r i s k  of  c a u s i n g  p h y s i c a l  i n j u r y  t o  t h e  p e a c e  
o f f i c e r  o r  a n o t h e r .  " 

The t e s t i m o n y  of t h e  d e p u t y  s h e r i f f  was t h a t  t h e  

d e f e n d a n t  v e r b a l l y  t h r e a t e n e d  t h e  d e p u t i e s ,  k i cked  one  o f  



them i n  t h e  l e g ,  and c o n t i n u e d  t o  k i c k  u n t i l  b o t h  o f f i c e r s  

f o r c e d  d e f e n d a n t  i n t o  t h e  b a c k s e a t .  C l e a r l y ,  t h i s  is s u f f i -  

c i e n t  e v i d e n c e  t o  s a t i s f y  t h e  e l e m e n t s  o f  t h e  r e s i s t i n g  

a r r e s t  s t a t u t e ;  t h a t  i s ,  t h e  d e f e n d a n t  d i d  u s e  " t h r e a t e n i n g "  

l a n g u a g e  t o  t h e  p e a c e  o f f i c e r s  and he d i d  u se  " p h y s i c a l  

f o r c e "  a g a i n s t  t h e  p e a c e  o f f i c e r s .  The t e s t i m o n y  o f  t h e  

d e f e n d a n t ' s  a c t i o n s  was n o t  even  c o n t r a v e r t e d  by d e f e n d a n t .  

F u r t h e r ,  under  t h e  p e r t i n e n t  p a r t  o f  t h e  a g g r a v a t e d  

a s s a u l t  s t a t u t e ,  i t  i s  s t a t e d :  "A p e r s o n  commits t h e  o f f e n s e  

of a g g r a v a t e d  a s s a u l t  i f  he  p u r p o s e l y  o r  knowingly c a u s e s  

b o d i l y  i n j u r y  t o  a  p e a c e  o f f i c e r . "  I t  is  a p p a r e n t  f rom t h e  

f a c t s  t h a t  t h e r e  was a  q u e s t i o n  f o r  t h e  t r i e r  of  f a c t  a s  t o  

whether  d e f e n d a n t  " p u r p o s e l y  o r  knowingly caused  b o d i l y  

i n j u r y "  t o  t h e  d e p u t y  s h e r i f f .  Again ,  when t h e  f a c t s  a r e  

a p p l i e d  t o  t h e  s t a t u t e s ,  t h e y  would be s u f f i c i e n t  t o  s a t i s f y  

t h e  n e c e s s a r y  e l e m e n t s  f o r  e i t h e r  o f f e n s e .  F i n a l l y ,  f rom 

t h e  l a n g u a g e  of Os twa ld ,  i . e . ,  " [ a ]  d e f e n d a n t  is e n t i t l e d  t o  

i n s t r u c t i o n s  on l e s s e r  i n c l u d e d  o f f e n s e s  i f  any e v i d e n c e  

e x i s t s  i n  t h e  r e c o r d  which would p e r m i t  t h e  j u r y  t o  r a t i o n -  

a l l y  f i n d  him g u i l t y  of  a  l e s s e r  o f f e n s e  and a c q u i t  him o f  a  

g r e a t e r  ," 591 P.2d 651 ,  i t  is c l e a r  t h a t  t h e  i n s t r u c t i o n  on 

r e s i s t i n g  a r r e s t  s h o u l d  have been p r e s e n t e d  t o  t h e  j u r y .  

Under f e d e r a l  c a s e  law t h e  r e s u l t  is  a l s o  t h e  same. 

The two f e d e r a l  c a s e s  t h a t  b e s t  i l l u s t r a t e  how t h e  " i n h e r e n t  

r e l a t i o n s h i p "  t e s t  works a r e  Un i t ed  S t a t e s  v .  Whi taker  ( 7 t h  

C i r .  1 9 7 1 ) ,  447 F.2d 34, and Un i t ed  S t a t e s  v .  Johnson  ( 9 t h  

C i r .  1 9 8 0 ) ,  637 F.2d 1224,  1233.  I n  Johnson  t h e  c o u r t  

a n a l y z e d  t h e  i n h e r e n t  r e l a t i o n s h i p  t e s t  used  by t h e  U n i t e d  

S t a t e s  Supreme C o u r t  i n  Keeb le ,  by u t i l i z i n g  a  two-pa r t  

t e s t .  F i r s t ,  t h e  c o u r t  s t a t e d  t h a t  a  l e s s e r  i n c l u d e d  



o f i e n s e  must  be i d e n t i t i e d ,  and s e c o n d ,  a r a t i o n a l  j u r y  must  

be a b l e  t o  f i n d  t h e  d e f e n d a n t  g u i l t y  of t h e  i n c l u d e d  o f f e n s e  

b u t  i n n o c e n t  of t h e  g r e a t e r  o f f e n s e .  Here ,  a  l e s s e r  i n c l u d e d  

o f f e n s e  is  i d e n t i f i a b l e  and a  j u r y ,  i f  t h e  r e s i s t i n g  a r r e s t  

i n s t r u c t i o n  i s  g i v e n ,  c o u l d  r e a s o n a b l y  f i n d  d e f e n d a n t  g u i l t y  

of r e s i s t i n g  a r r e s t  and a c q u i t  on a g g r a v a t e d  a s s a u l t .  

The Johnson  c o u r t  app roach  is based  upon i t s  r e a d i n g  

of Rule  3 1 ( c ) ,  Fed.R.Crim.P. (synonymous w i t h  s e c t i o n  46- 

1 6 - 6 0 3 ( 3 ) ,  M C A ) ,  which r e g u l a t e s  t h e  r e q u i r e m e n t  o f  when a  

l e s s e r  i n c l u d e d  o f f e n s e  i n s t r u c t i o n  s h o u l d  be g i v e n .  The 

c o u r t  r e a s o n e d  t h a t ,  " [ t l h e  p u r p o s e  of  t h i s  r u l e  is t o  a v o i d  

t h e  s i t u a t i o n  i n  which t h e  j u r y ,  conv inced  t h a t  t h e  d e f e n -  

d a n t  is  g u i l t y  of  some c r i m e ,  i s  tempted  t o  c o n v i c t  him o f  

t h e  c h a r g e d  o f f e n s e s . "  637 F.2d 1233.  From t h e  f a c t s ,  a s  

t h e y  have  been  p r e s e n t e d  i n  t h i s  c a s e ,  t h e  j u r y  c o u l d  have  

been f o r c e d  t o  f i n d  t h e  d e f e n d a n t  g u i l t y - - t h a t  i s ,  t h e  j u r y  

may n o t  have wanted t o  l e t  t h e  d e f e n d a n t ' s  a c t i o n  go 

unpun i shed ,  s o  t h e y  chose  t o  f i n d  him g u i l t y  of a g g r a v a t e d  

a s s a u l t  because  t h e  o n l y  a l t e r n a t i v e  was a c q u i t t a l .  

The q u e s t i o n  a s  t o  w h e t h e r  t h e  S t a t e  p r e s e n t e d  

s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  a  v e r d i c t  beyond a  r e a s o n a b l e  

d o u b t  d o e s  n o t  r e q u i r e  d i s c u s s i o n  s i n c e  t h e  c a s e  is b e i n g  

r e v e r s e d  on o t h e r  g rounds .  

D e f e n d a n t ' s  argument  t h a t  t h e  t r i a l  judge  l a c k e d  

j u r i s d i c t i o n  i s  w i t h o u t  m e r i t .  T h i s  C o u r t  r u l e d  on F e b r u a r y  

1 4 ,  1980 ,  t h a t  d e f e n d a n t ' s  "Motion and Assignment  o f  Judge"  

t o  h e a r  d i s q u a l i f i c a t i o n  p r o c e e d i n g s  was moot,  and t h a t  

o r d e r  s t i l l  s t a n d s .  

The judgment of  t h e  D i s t r i c t  C o u r t  is r e v e r s e d ,  and 

t h e  s e n t e n c e  is v a c a t e d .  The c a u s e  i s  remanded f o r  a  new 



triai consistent with this opinion. 

We concur: 
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