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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

De fendan t ,  Mickey Gene Hansen, a p p e a l s  from a  f e l o n y  

c o n v i c t i o n  e n t e r e d  i n  t h e  D i s t r i c t  C o u r t  of  t h e  N i n e t e e n t h  

J u d i c i a l  D i s t r i c t ,  S t a t e  o f  Montana, i n  and f o r  t h e  County 

o f  L i n c o l n .  

Four i s s u e s  a r e  p r e s e n t e d  on a p p e a l :  

1. Whether t h e  D i s t r i c t  C o u r t  e r r e d  i n  a l l o w i n g  t h e  

S t a t e  t o  u s e ,  f o r  t h e  p u r p o s e s  of  impeachment,  s t a t e m e n t s  

made by t h e  d e f e n d a n t  when e n t e r i n g  a  g u i l t y  p l e a  which was 

l a t e r  withdrawn by t h e  c o u r t .  

2. Whether t h e  D i s t r i c t  C o u r t  e r r e d  i n  a d m i t t i n g  

e v i d e n c e ,  o v e r  d e f e n d a n t ' s  o b j e c t i o n  a s  t o  r e l e v a n c y ,  

S t a t e ' s  E x h i b i t  No. 1, a  mug s h o t  p h o t o g r a p h  o f  d e f e n d a n t .  

3 .  Whether t h e  D i s t r i c t  C o u r t  e r r e d  when i t  r e f u s e d  

t o  r e v i e w  p o l i c e  r e p o r t s  t o  d e t e r m i n e  i f  t h e  r e p o r t s  con- 

t a i n e d  e x c u l p a t o r y  m a t e r i a l  and were ,  t h e r e f o r e ,  d i s c o v e r -  

a b l e  t o  d e f e n d a n t  under  s e c t i o n  46-15-302, MCA. 

4 .  Whether t h e  D i s t r i c t  C o u r t  e r r e d  i n  d e n y i n g  

d e f e n d a n t ' s  mot ion  f o r  a  change  of venue and mot ion  f o r  

i n d i v i d u a l l y  s e q u e s t e r e d  v o i r  d i r e .  

T h i s  i s  t h e  second  t i m e  t h i s  c a s e  h a s  been b e f o r e  

t h i s  C o u r t .  On a  p r e v i o u s  a p p e a l ,  t h e  c a s e  was r e v e r s e d ,  

a l b e i t  on o t h e r  g r o u n d s .  S t a t e  v .  Hansen ( 1 9 8 0 ) ,  Mont. 

, 608 P.2d 1083 ,  37 S t .Rep .  657. The f a c t s  of  t h e  c a s e  

a r e  c o n t a i n e d  i n  t h a t  o p i n i o n  and w i l l  n o t  be s e t  f o r t h  h e r e  

e x c e p t  where i t  is n e c e s s a r y  t o  do s o  i n  d i s c u s s i n g  an i s s u e  

t h a t  h a s  been r a i s e d .  

To d i s c u s s  t h e  f i r s t  i s s u e  it is n e c e s s a r y  t o  con- 

s i d e r  t h e  background of  t h e  f a c t s  l e a d i n g  t o  t h e  problem 

r a i s e d  by it. Defendan t  was a r r e s t e d  on September  6 ,  1978 ,  



and a n  i n f o r m a t i o n  was f i l e d  c h a r g i n g  him w i t h  s e x u a l  i n t e r -  

c o u r s e  w i t h o u t  c o n s e n t .  De fendan t  was a r r a i g n e d  on t h a t  

c h a r g e ,  p l e a d  n o t  g u i l t y ,  and t r i a l  was s e t  f o r  J a n u a r y  1 0 ,  

1979 .  On J a n u a r y  2 ,  1979 ,  d e f e n d a n t ,  w i t h  c o u n s e l ,  moved t o  

w i thd raw h i s  p l e a  of  n o t  g u i l t y  and e n t e r  a  p l e a  o f  g u i l t y .  

Dur ing  t h e s e  p r o c e e d i n g s ,  i n  r e s p o n s e  t o  q u e s t i o n s  f rom t h e  

c o u r t ,  d e f e n d a n t  d e n i e d  h a v i n g  s e x u a l  i n t e r c o u r s e  w i t h  t h e  

c o m p l a i n i n g  w i t n e s s .  A t  t h a t  t i m e ,  d e f e n d a n t ' s  p r i v a t e l y -  

r e t a i n e d  c o u n s e l  moved t h e  c o u r t  t o  w i thd raw a s  c o u n s e l ,  and 

t h e  mo t ion  was g r a n t e d .  A f t e r  f u r t h e r  c o n v e r s a t i o n s  i n  

c o u r t ,  d e f e n d a n t  a d m i t t e d  t h e  s e x u a l  i n t e r c o u r s e ,  and t h e  

c o u r t  a l l o w e d  h i s  p l e a  o f  g u i l t y .  The r e c o r d  shows t h a t  

d e f e n d a n t ' s  c o u n s e l  t h e n  w i thd rew h i s  mo t ion  t o  w i thd raw a s  

c o u n s e l .  

S e n t e n c i n g  was s e t  f o r  J a n u a r y  1 5 ,  f o l l o w i n g  c o n s i d -  

e r a t i o n  of  a  p r e s e n t e n c e  i n v e s t i g a t i o n  by t h e  c o u r t .  T h a t  

p r e s e n t e n c e  r e p o r t  c o n t a i n e d  t h e  d e f e n d a n t ' s  d e n i a l  o f  any  

s e x u a l  i n t e r c o u r s e  w i t h  t h e  c o m p l a i n i n g  w i t n e s s .  The c o u r t ,  

on  J a n u a r y  1 5 ,  1979 ,  b e c a u s e  o f  t h e  r e p o r t ,  e n t e r e d  a  n o t  

g u i l t y  p l e a  f o r  d e f e n d a n t  and s e t  t h e  t r i a l  f o r  F e b r u a r y  6 ,  

1979 .  On J a n u a r y  1 9 ,  1979 ,  t h e  D i s t r i c t  C o u r t  a p p o i n t e d  a  

s u b s t i t u t e  c o u n s e l  f o r  d e f e n d a n t ,  and t h e  t r i a l  was r e s e t  

f o r  March 6 ,  1979 .  

F o l l o w i n g  t r i a l  and g u i l t y  v e r d i c t  on March 8 ,  1979 ,  

d e f e n d a n t  was s e n t e n c e d  t o  f o r t y  y e a r s  i n  t h e  s t a t e  p r i s o n  

and d e s i g n a t e d  a  d a n g e r o u s  o f f e n d e r  f o r  p a r o l e  p u r p o s e s .  

A s  p r e v i o u s l y  n o t e d ,  t h i s  C o u r t  r e v e r s e d  t h a t  c o n v i c -  

t i o n .  A new t r i a l  was s e t  f o r  May 6 ,  1980 ,  which was 

c o n t i n u e d  u n t i l  J u n e  1 7 ,  1980 ,  when d e f e n d a n t  h i r e d  new 

c o u n s e l .  N e w  c o u n s e l  p r e s e n t e d  m o t i o n s  f o r  a  change  o f  



venue and t o  r e q u i r e  t h e  p r o d u c t i o n  o f  e v i d e n c e  on J u n e  6 ,  

1980.  The change  of venue mot ion  was d e n i e d  t h a t  day  and a  

p o r t i o n  of  t h e  mot ion  t o  p roduce  t h e  r e p o r t s  o f  i n v e s t i -  

g a t i n g  o f f i c e r s  was d e n i e d  l a t e r .  Fo l lowing  t r i a l ,  a g u i l t y  

v e r d i c t  was r e t u r n e d  on J u n e  1 8 ,  1980 ,  and t h i s  a p p e a l  

r e s u l t e d .  

I n  h i s  f i r s t  i s s u e  d e f e n d a n t  c o n t e n d s  t h e  D i s t r i c t  

C o u r t  e r r e d  i n  a l l o w i n g  t h e  S t a t e  t o  i n t r o d u c e ,  f o r  impeach- 

ment p u r p o s e s ,  s t a t e m e n t s  d e f e n d a n t  made w h i l e  e n t e r i n g  a  

g u i l t y  p l e a  which was l a t e r  withdrawn by t h e  c o u r t .  T h i s  

i s s u e  d i r e c t l y  c o n c e r n s  answers  d e f e n d a n t  gave  t o  q u e s t i o n s  

posed by t h e  t r i a l  c o u r t  when he p l e a d e d  g u i l t y  on J a n u a r y  

2 ,  1979.  I t  r a i s e s  f o r  t h e  f i r s t  t i m e  t h e  problem o f  t h e  

u s e  o f  t h e  s t a t e m e n t s  under  Ru le  410,  Mont .R.Evid. ,  which 

p r o v i d e s :  

" O f f e r  t o  p l e a d  g u i l t y ;  n o l o  c o n t e n d e r e ;  
wi thdrawn p l e a  of g u i l t y .  Evidence  o f  a  p l e a  
o f  g u i l t y ,  l a t e r  wi thdrawn,  o r  a  p l e a  o f  n o l o  
c o n t e n d e r e ,  o r  of  an  o f f e r  t o  p l e a d  g u i l t y  o r  
n o l o  c o n t e n d e r e  t o  t h e  c r i m e  c h a r g e d  o r  any  
o t h e r  c r i m e ,  o r  o f  s t a t e m e n t s  made i n  
c o n n e c t i o n  w i t h  any of  t h e  f o r e g o i n g  p l e a s  o r  
o f f e r s ,  is n o t  a d m i s s i b l e  i n  any c i v i l  o r  
c r i m i n a l  a c t i o n ,  c a s e ,  o r  p r o c e e d i n g  a g a i n s t  
t h e  p e r s o n  who made t h e  p l e a  o r  o f f e r .  T h i s  
r u l e  s h a l l  n o t  a p p l y  t o  t h e  i n t r o d u c t i o n  o f  
v o l u n t a r y  and r e l i a b l e  s t a t e m e n t s  made i n  
c o u r t  on t h e  r e c o r d  i n  c o n n e c t i o n  w i t h  any o f  
t h e  f o r e g o i n g  p l e a s  o r  o f f e r s  where o f f e r e d  
f o r  impeachment p u r p o s e s  o r  i n  a  s u b s e q u e n t  
p r o s e c u t i o n  of  t h e  d e c l a r a n t  f o r  p e r j u r y  o r  
f a l s e  s t a t e m e n t . "  

A t  t h e  s econd  t r i a l ,  f o l l o w i n g  d e f e n d a n t ' s  t e s t i m o n y  

t h a t  he  d i d  n o t  have s e x u a l  i n t e r c o u r s e  w i t h  t h e  c o m p l a i n i n g  

w i t n e s s  w i t h o u t  h e r  c o n s e n t ,  t h e  S t a t e  used t h e  s t a t e m e n t s  

made on J a n u a r y  2 ,  1979 ,  f o r  impeachment p u r p o s e s ,  t h e r e b y  

showing t h a t  on a  p r e v i o u s  o c c a s i o n  t h e  d e f e n d a n t  had 

a d m i t t e d  t o  such  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t .  Our 



q u e s t i o n  is  whether  s u c h  s t a t e m e n t s  a r e  a d m i s s i b l e  under t h e  

l a s t  s e n t e n c e  of Rule  410,  M0nt.R.Evi.d. The s t a t e m e n t s  were  

made i n  c o n n e c t i o n  w i t h  a  withdrawn g u i l t y  p l e a  and were 

used  f o r  impeachment p u r p o s e s  and s o  meet  t h o s e  r e q u i r e m e n t s  

of t h e  s t a t u t e .  The r ema in ing  q u e s t i o n  is whether  o r  n o t  

t h e  s t a t e m e n t s  were " v o l u n t a r y  and r e l i a b l e "  w i t h i n  t h e  

meaning of t h e  r u l e .  

H u t t o  v .  Ross  ( 1 9 7 6 ) ,  429 U . S .  28,  97 S . C t .  202, 50 

L.Ed.2d 194 ,  is r e l i e d  on by d e f e n d a n t .  I t  s h o u l d  be n o t e d  

t h a t  t h e  f e d e r a l  r u l e s  o f  e v i d e n c e  do n o t  a l l o w  u s e  o f  

s t a t e m e n t s  e x c e p t  i n  p e r j u r y  h e a r i n g s ,  a s  c o n t r a s t e d  t o  

Mon tana ' s  Rule  410,  which a l l o w s  t h e  u s e  o f  t h e  s t a t e m e n t s  

f o r  impeachment p u r p o s e s  a s  w e l l  a s  f o r  a  p r o s e c u t i o n  f o r  

p e r j u r y  o r  f a l s e  s t a t e m e n t s .  I n  H u t t o ,  t h e  Cour t  s a i d :  

"The  t e s t  i s  w h e t h e r  t h e  c o n f e s s i o n  was 
' e x t r a c t e d  by a n y  s o r t  o f  t h r e a t s  o r  
v i o l e n c e ,  [ o r ]  o b t a i n e d  by any d i r e c t  o r  
i m p l i e d  p r o m i s e s ,  however s l i g h t ,  [ o r ]  by t h e  
e x e r t  i o n  o f  any improper  i n f l u e n c e .  ' " 429 
U.S. a t  30 ,  97 S . C t .  a t  203, 50 L.Ed.2d a t  
197 .  

I n  many ways t h e  f a c t s  of  H u t t o  a r e  comparable  t o  

t h o s e  h e r e .  I n  H u t t o  a f t e r  e n t e r i n g  a  p l e a  b a r g a i n i n g  

ag reemen t  w i t h  t h e  p r o s e c u t i n g  a t t o r n e y  w i t h  r e g a r d  t o  a  

c r i m i n a l  c h a r g e  under Arkansas  law,  t h e  d e f e n d a n t ,  a t  t h e  

p r o s e c u t o r ' s  r e q u e s t ,  made a  s t a t e m e n t  c o n f e s s i n g  t o  t h e  

c r i m e  of embezzlement .  The c o n f e s s i o n  was made i n  t h e  

p r e s e n c e  o f  t h e  d e f e n d a n t ' s  a t t o r n e y ,  who a d v i s e d  t h e  

d e f e n d a n t  of  h i s  F i f t h  Amendment p r  i v i l e g e  and i n f  ormed him 

t h a t  t h e  t e r m s  o f  t h e  p l e a  b a r g a i n i n g  were a v a i l a b l e  r e g a r d -  

l e s s  of  t h e  d e f e n d a n t ' s  w i l l i n g n e s s  t o  comply w i t h  t h e  

r e q u e s t  f o r  c o n f e s s i o n .  S u b s e q u e n t l y ,  t h e  d e f e n d a n t  w i thd rew 

t h e  p l e a  b a r g a i n ,  r e t a i n e d  new c o u n s e l ,  and demanded a  j u r y  



t r i a l .  I n  t h e  c o u r s e  of t h a t  t r i a l  t h e  s t a t e  c o u r t  r u l e d  

t h a t  t h e  d e f e n d a n t  had c o n f e s s e d  v o l u n t a r i l y  and a d m i t t e d  

h i s  s t a t e m e n t  a t  t h e  t r i a l .  The d e f e n d a n t  was c o n v i c t e d .  

S u b s e q u e n t  a p p e a l s  t o o k  t h e  d e f e n d a n t  i n  H u t t o  

t h r o u g h  t h e  s t a t e  and f e d e r a l  c o u r t  s y s t e m s  t o  t h e  Supreme 

C o u r t  of t h e  Un i t ed  S t a t e s .  The Un i t ed  S t a t e s  Supreme C o u r t  

unanimous ly  r e v e r s e d  t h e  C i r c u i t  C o u r t  o f  Appea l s  and h e l d  

t h a t  (1) t h e  c o n f e s s i o n  was n o t  p e r  s e  i n a d m i s s i b l e  i n  a  

c r i m i n a l  t r i a l  m e r e l y  because  i t  was made s u b s e q u e n t  t o  and 

a s  a  r e s u l t  of  a  p l e a  b a r g a i n i n g  agreement  t h a t  d i d  n o t  c a l l  

f o r  s u c h  c o n f e s s i o n ,  and ( 2 )  t h a t  t h e  c o n f e s s i o n  was n o t  

i n v o l u n t a r y  s i n c e  it had been made i n  t h e  p r e s e n c e  o f  

d e f e n s e  c o u n s e l  who had informed t h e  d e f e n d a n t  t h a t  t h e  

t e r m s  of t h e  p l e a  b a r g a i n  were a v a i l a b l e  r e g a r d l e s s  of h i s  

w i l l i n g n e s s  t o  comply w i t h  t h e  p r o s e c u t o r ' s  r e q u e s t  f o r  t h e  

c o n f e s s i o n .  Such s t a n d a r d s  i n  H u t t o  a r e  p r o p e r l y  a p p l i c a b l e  

h e r e .  See  a l s o ,  J e n k i n s  v .  Anderson ( 1 9 8 0 ) ,  447 U . S .  231,  

100 S .C t .  2124, 65  L.Ed.2d 86; R a f f e l  v .  Un i t ed  S t a t e s  

( 1 9 2 6 ) ,  271 U.S. 496, 46 S . C t .  566,  70 L.Ed. 1054.  

I n  t h i s  c a s e  d e f e n d a n t  was a p p e a r i n g  f o r  t h e  p u r p o s e  

of  chang ing  a  n o t  g u i l t y  p l e a  t o  a  g u i l t y  p l e a  p u r s u a n t  t o  a  

p l e a  b a r g a i n  i n  which t h e  p r o s e c u t i o n  would n o t  s e e k  an  

i n c r e a s e d  s e n t e n c e  under t h e  p e r s i s t e n t  f e l o n y  o f f e n d e r  

l aws .  A t  t h e  J a n u a r y  2,  1979 ,  p r o c e e d i n g ,  d e f e n d a n t  was 

r e p r e s e n t e d  by p r i v a t e  c o u n s e l .  The c o u r t  a d v i s e d  d e f e n d a n t  

of t h e  c h a r g e  a g a i n s t  h i m ,  t h e  maximum punishment  t h a t  he  

c o u l d  r e c e i v e ,  and h i s  r i g h t  t o  a  f a i r ,  s p e e d y  and i m p a r t i a l  

t r i a l .  A t  t h a t  s t a g e  of  t h e  p r o c e e d i n g s ,  d e f e n d a n t  appa r -  

e n t l y  became c o n f u s e d  o r  r e l u c t a n t  t o  p r o c e e d ,  o r  d i d  n o t  

u n d e r s t a n d  t h e  c o n c e p t  of  a  l e s s e r  i n c l u d e d  o f f e n s e  r e f e r r e d  



t o  by t h e  t r i a l  judge .  A r e c e s s  was t a k e n  and upon recon-  

v e n i n g ,  t h e  c o u r t  c o n t i n u e d  t o  a d v i s e  d e f e n d a n t  of  h i s  

r i g h t s .  The f o l l o w i n g  is  an  e x c e r p t  f rom t h e  t r a n s c r i p t  o f  

t h e  J a n u a r y  2 ,  1979 ,  p r o c e e d i n g :  

"[DEFENSE COUNSEL]: Your Honor,  a t  t h i s  p o i n t  
I b e l i e v e  t h a t  I am g o i n g  t o  have t o  move t o  
wi thdraw a s  c o u n s e l  f o r  t h i s  i n d i v i d u a l ,  i n  
view of t h e  f a c t  t h a t  t o  p roceed  t o  a  t r i a l  
of  t h i s  m a t t e r  would i n c u r  a  b r e a c h  of  my 
e t h i c a l  o b l i g a t i o n s .  The a t t o r n e y / c l i e n t  
p r i v i l e g e  h a s  dropped  down t o  a  p o i n t  where I 
f e e l  I c o u l d n ' t  r e p r e s e n t  him. 

"THE COURT: I u n d e r s t a n d ,  c o u n s e l  and I am 
g o i n g  t o  p e r m i t  t h e  w i t h d r a w a l .  I am g o i n g  
t o  a p p o i n t  someone. T h i s  m a t t e r  i s  se t  f o r  
t r i a l - -  

"THE DEFENDANT: Ya, I d i d  i t .  

"THE COURT: N O W ,  Mr. Hansen, i t  is n o t  t h e  
p u r p o s e  o f  t h i s  p r o c e e d i n g  t o  t r y  t o  g e t  a  
c o n f e s s i o n  o u t  o f  y o u .  T h a t  i s n ' t  t h e  
p u r p o s e  o f  i t .  But  t h e  p u r p o s e  is t o  make 
s u r e  you u n d e r s t a n d  your r i g h t s  f u l l y  and 
c o m p l e t e l y  a n d  t h a t  you  a r e n ' t  p l e a d i n g  
g u i l t y  t o  a  c r i m e  t h a t  i ndeed  you f e e l  you 
s h o u l d  have a  d e f e n s e  t o .  And i t  p u t s  
c o u n s e l  i n  a  v e r y ,  v e r y  s t r a n g e  p l a c e .  And 
i f  you wi sh  o t h e r  c o u n s e l  I w i l l  g e t  you 
o t h e r  c o u n s e l .  B e c a u s e  s o m e t i m e s  p e o p l e  
d o n ' t  s e e  eye  t o  eye  on t h e s e  t h i n g s .  But  i t  
i s n ' t  t h e  p u r p o s e  of  t h i s  t y p e  of  p r o c e e d i n g  
t o  t r y  t o  g e t  you t o  c o n f e s s .  I n  o t h e r  
words,  I r e a l l y  d o n ' t  c a r e .  I t  d o e s n ' t  make 
any d i f f e r e n c e  t o  t h e  C o u r t ,  b u t  I want  t o  be 
s u r e  t h a t  i f  i ndeed  you e n t e r  a  p l e a ,  a s  you 
have  done ,  t h a t  t h e  p l e a  is informed and 
w i l l i n g  on your  p a r t  and you a r e  n o t  g o i n g  t o  
s a y  f o r e v e r  more ' I  was r a i l r o a d e d . '  T h a t  is  
t h e  p u r p o s e  of  t h i s  t h i n g .  And n o t  any o t h e r  
p u r p o s e .  These  a r e  r i g h t s  o f  y o u r s  under  t h e  
Un i t ed  S t a t e s  C o n s t i t u t i o n  t h a t  we a r e  h e r e  
d a b b l i n g  w i t h  t h i s  morning ,  and your  c o u n s e l  
knows and t h e  Judge  presumably  knows them, 
and w e  d o n ' t  want t o  e x t r a c t  f rom you a  p l e a  
t h a t  you d o n ' t  f e e l  is p r o p e r .  I f  I d o n ' t  
a sk  you t h e s e  q u e s t i o n s  and e s t a b l i s h  i n  my 
own mind t h e  f a c t  t h a t  some th ing  d i d  o r  d i d  
n o t  occur  t h e n  I am n o t  d o i n g  my j o b ,  you 
see. And t h a t  is why I am a s k i n g  you them. 
So i f  you do  n o t  a g r e e  w i t h  your  c o u n s e l ,  s a y  
s o .  Because he i s  n o t  e m b a r r a s s e d .  He h a s  
been  i n  t h i s  cou r t room a l o t ,  i n  c o u r t r o o m s  
b e f o r e ,  and he u n d e r s t a n d s  and he knows. And 
p e r h a p s  you d o n ' t  see eye  t o  eye  a t  t h i s  



s t a g e  of t h e  game, and t h a t  i s  two d i f f e r e n t  
p e o p l e  i n  t h i s  wor ld  r e a c t i n g  i n  d i f f e r e n t  
ways t o  d i f f e r e n t  t h i n g s .  So I am n o t  t r y i n g  
t o  g e t  you t o  s a y  ' Y e s ,  I d i d  i t '  o r  'No, I 
d i d n ' t . '  I am j u s t  t r y i n g  t o  a s k  you i f  i n  
your  own mind you f e l t  t h a t  t h e  o f f e n s e  was-- 
i n  o t h e r  words t h a t  you d i d  t h e  o f f e n s e ,  t h a t  
y e s ,  i n d e e d ,  t h e  p r o b a b i l i t y  is  t h a t  you a r e  
g u i l t y .  

"THE DEFENDANT: Yes,  I am g u i l t y .  

"THE COURT: And i f  you had a  t r i a l  by j u r y  
t h e  p r o b a b i l i t y  would be v e r y  g r e a t  t h a t  t h e y  
would f i n d  you g u i l t y .  T h a t  is what I am 
t r y i n g  t o  e s t a b l i s h  and t h a t  is why I am 
a s k i n g  you t h e s e  q u e s t i o n s .  And I d o n ' t  want  
t o  e m b a r r a s s  you ,  b u t  t h e y  must  be t h e r e ,  s o  
w i t h  t h a t  i n  mind do you wish  t o  p r o c e e d ,  Mr. 
Hansen? 

"THE DEFENDAivT: Yes. 

"THE COURT: Now, I d i d  a s k  you i n  r e g a r d  t o  
t h i s  m a t t e r ,  you d i d  have s e x u a l  i n t e r c o u r s e  
w i t h  t h i s  p e r s o n  named? 

"THE DEFENDANT: Yes. 

"THE COURT: And t h a t  p e r s o n  was n o t  your  
s p o u s e ?  

"THE DEFENDANT: No. 

"THE COURT: And s h e  d i d  n o t  c o n s e n t  t o  s u c h  
i n t e r c o u r s e ?  

"THE DEFENDANT: No. 

"THE COURT: Is t h e r e  a n y t h i n g  Mr. Hansen 
t h a t - - I  have e x p l a i n e d  t o  you t h i s  m a t t e r  o f  
r e p r e s e n t a t i o n  a n d  I w a n t  y o u  w e l l  
r e p r e s e n t e d .  Is t h e r e  a n y t h i n g  a b o u t  t h a t  a t  
t h i s  t i m e  t h a t  you b e l i e v e  you want t o  make a  
s t a t e m e n t  t o  t h e  C o u r t  a b o u t ?  

"THE DEFENDANT: No. 

"THE COURT: And s u b j e c t  t o  t h e  v a r i o u s  
e x p l a n a t i o n s  t h e n  you  a r e  f r e e l y  a n d  
v o l u n t a r i l y  e n t e r i n g  y o u r  p l e a  i n  t h i s  
m a t t e r ,  is  t h a t  r i g h t ?  

"THE DEFENDANT: Yes.  

"THE COURT: I am g o i n g  t o  a c c e p t  i t .  I know 
s o m e t i m e s  i t  is  d i f f i c u l t  t o  u n d e r s t a n d  
c o u n s e l  i n  some o f  t h e s e  c a s e s  and t h e y  t r y  
t o  make t h e m s e l v e s  known, b u t  we d e p e n d  
somewhat on t h e  c o u n s e l - - i n  f a c t  w e  depend a  



g r e a t  d e a l  on t h e  c o u n s e l  i n  t h e s e  m a t t e r s ,  
Mr. Hansen.  And b e c a u s e  I know t h e  c h a r a c t e r  
o f  your  r e p r e s e n t a t i o n  I know t h a t  he  would 
t r y  v e r y  h a r d  t o  work i n  you r  i n t e r e s t s ,  your  
b e s t  i n t e r e s t s .  But  t h a t  is  why I am a s k i n g  
you t h a t  q u e s t i o n ,  b e c a u s e  even  t h e  b e s t  
l awye r  o c c a s i o n a l l y  d o e s n ' t  q u i t e  see eye  t o  
e y e  w i t h  h i s  c l i e n t .  You u n d e r s t a n d  t h a t ?  

"THE DEFENDANT: Y e s .  

"THE COURT: And you would f e e l  you a r e  on 
t h e  same wave l e n g t h  now? 

"THE DEFENDANT: Yes . "  

A s  p r e v i o u s l y  n o t e d ,  t h e  above  d i s c u s s i o n  t o o k  p l a c e  

b e f o r e  t h e  f i r s t  t r i a l  and was n o t  u sed  by t h e  S t a t e  u n t i l  

t h e  s econd  t r i a l  a f t e r  d e f e n d a n t ,  i n  h i s  d i r e c t  t e s t i m o n y ,  

t e s t i f i e d  t h a t  he had neve r  had s e x u a l  i n t e r c o u r s e  w i t h  t h e  

c o m p l a i n i n g  w i t n e s s .  With t h a t ,  t h e  S t a t e  a r g u e s  t h a t  t h e  

f o u n d a t i o n  f o r  impeachment under  R u l e  410,  Mont.R.Evid. ,  was 

p r o p e r l y  l a i d .  

De fendan t  a r g u e s  t h a t  t h i s  C o u r t  s h o u l d  a d o p t  any  one  

o f  t h e  f o l l o w i n g  f o u r  p e r  se r u l e s  c o n c e r n i n g  t h e  v o l u n t a r i -  

n e s s  o f  t h e  q u e s t i o n e d  s t a t e m e n t s :  (1) s i n c e  t h e s e  s t a t e -  

men t s  were  g i v e n  i n  c o n n e c t i o n  w i t h  a  p l e a  t h a t  t h e  c o u r t  

l a t e r  a l l o w e d  t o  be  w i thd rawn ,  t h e y  were  made i n v o l u n t a r i l y ;  

( 2 )  s i n c e  t h e  s t a t e m e n t s  were  g i v e n  i n  c o n n e c t i o n  w i t h  a  

p l e a  b a r g a i n  a g r e e m e n t ,  which i s  i n  e f f e c t  a  p r o m i s e ,  t h e  

s t a t e m e n t s  were  i n v o l u n t a r y ;  ( 3 )  s i n c e  d e f e n d a n t  was n o t  

warned by t h e  t r i a l  c o u r t  a t  t h e  time o f  t h e  change  of  p l e a  

o f  h i s  F i f t h  Amendment p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  

t h e  s t a t e m e n t s  were  i n v o l u n t a r y ;  and ( 4 )  s i n c e  d e f e n d a n t ' s  

c o u n s e l  wi thdrew p r i o r  t o  t h e  t i m e  d e f e n d a n t  made t h e  

s t a t e m e n t s ,  t h e  s t a t e m e n t s  were  i n v o l u n t a r y .  

I n  r e p l y ,  t h e  S t a t e  a r g u e s  t h a t  we s h o u l d  examine t h e  

t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  t o  d e t e r m i n e  whether  t h e  ques -  



t i o n e d  s t a t e m e n t s  were  v o l u n t a r y  and r e l i a b l e .  I t  m a i n t a i n s  

t h a t ,  g i v e n  t h e  q u a l i t y  of t h e  e x p l a n a t i o n  of r i g h t s  and 

p r o c e d u r e  by t h e  t r i a l  j u d g e ,  t h e  c o m p l e t e  l a c k  o f  c o e r c i v e  

e n v i r o n m e n t ,  and t h e  l a c k  of  any inducement  t o  d e f e n d a n t ,  

t h e  s t a t e m e n t  was v o l u n t a r y  and r e l i a b l e .  T h e r e f o r e ,  t h e  

S t a t e  c o n t e n d s ,  t h e  s t a t e m e n t  was a d m i s s i b l e  t o  impeach t h e  

t e s t i m o n y  g i v e n  by d e f e n d a n t  a t  t r i a l .  

I n  d e t e r m i n i n g  t h e  i s s u e  w e  a g a i n  t u r n  t o  R u l e  410 ,  

Mont .R.Evid. ,  and t o  t h e  commission comment on t h a t  r u l e .  

The commission n o t e d  t h e  d i f f e r e n c e  between t h e  f e d e r a l  r u l e  

and t h e  Montana r u l e :  

" T h i s  r u l e  i s  i d e n t i c a l  t o  a  v e r s i o n  o f  
F e d e r a l  R u l e  410 c o n d i t i o n a l l y  a d o p t e d  by 
C o n g r e s s .  The c o n d i t i o n  was t h a t  t h e  r u l e  
would be s u p e r s e d e d  by any amendment t o  t h e  
F e d e r a l  R u l e s  o f  C r i m i n a l  P r o c e d u r e  i n c o n s i s -  
t e n t  w i t h  t h e  r u l e .  Such an  amendment was 
made i n  Ru le  6 1 1 ( e )  (6), F e d e r a l  R u l e s  o f  
C r i m i n a l  P r o c e d u r e ,  which was l a t e r  s u b s t i -  
t u t e d  f o r  t h i s  v e r s i o n  o f  t h e  r u l e .  The 
Commission p r e f e r s  t h e  s u p e r s e d e d  v e r s i o n  o f  
t h e  r u l e  b e c a u s e  it a l l o w s  u s e  o f  s t a t e m e n t s  
w h e t h e r  o r  n o t  made u n d e r  o a t h ,  o n  t h e  
r e c o r d ,  o r  i n  t h e  p r e s e n c e  of  c o u n s e l ,  and 
m o s t  i m p o r t a n t ,  f o r  i m p e a c h m e n t  p u r p o s e s .  
The Uniform Rule  410 ( 1 9 7 4 )  is s i m i l a r  t o  t h e  
f i r s t  s e n t e n c e  o f  t h e  r u l e  b u t  d o e s  n o t  
i n c l u d e  a  p r o v i s i o n  s i m i l a r  t o  t h e  s econd  
s e n t e n c e  o f  t h e  r u l e .  

" T h i s  r u l e  a l l o w s  a n  a c c u s e d  t o  o f f e r  t o  
p l e a d  g u i l t y  o r  n o l o  c o n t e n d e r e  o r  t o  w i t h -  
d raw s u c h  p l e a  w i t h o u t  e i t h e r  a c t i o n  b e i n g  
used  a g a i n s t  him i n  any s u b s e q u e n t  t r i a l .  
T h i s  is  i n t e n d e d  t o  a i d  t h e  p l e a  b a r g a i n i n g  
p r o c e s s ,  under  s i m i l a r  p o l i c y  c o n s i d e r a t i o n s  
g i v e n  t o  o f f e r s  o f  compromise under  Rule  408 ,  
and t o  a l l o w  h i g h l y  p r e j u d i c i a l  e v i d e n c e  t o  
be  e x c l u d e d  under  c o n s i d e r a t i o n s  t h a t  t h e  
r e a s o n s  f o r  o f f e r i n g  t o  p l e a d  o r  w i t h d r a w i n g  
p l e a s  of  g u i l t y  and n o l o  c o n t e n d e r e  would n o t  
be u n d e r s t o o d  by a  j u r y  and would a l m o s t  p r e -  
c l u d e  a  f a i r  t r i a l .  The s econd  s e n t e n c e  o f  
t h i s  r u l e  i s  added t o  i n s u r e  t h a t  t h e  a c c u s e d  
d o e s  n o t  a b u s e  t h i s  r u l e  a n d  c o n t r a d i c t  
e a r l i e r  s t a t e m e n t s .  See  H a r r i s  v .  N e w  York,  
401  U.S. 222 ( 1 9 7 1 ) .  The t r i a l  c o u r t  i s  
r e q u i r e d  t o  i n s u r e  t h a t  t h e  s t a t e m e n t s  were  
' v o l u n t a r y  and r e l i a b l e '  and i f  c o n t r a d i c t e d ,  



t h e  s t a t e m e n t s  may be  i n t r o d u c e d  f o r  t h e  
p u r p o s e s  of  impeachment o r  p r o s e c u t i o n  f o r  
p e r  j u r y .  

" E x i s t i n g  Montana law h a s  n o t  s p e c i f i c a l l y  
d e a l t  w i t h  t h e  problem of o f f e r s  t o  p l e a d  o r  
wi thdraw p l e a s ,  a l t h o u g h  a  p l e a  o f  g u i l t y  
t h a t  i s  n o t  w i t h d r a w n  i s  a d m i s s i b l e  i n  
s u b s e q u e n t  p r o c e e d i n g s .  S i k o r a  v .  S i k o r a ,  
1 6 0  Mont.  2 7 ,  3 3 ,  499 P . 2 d  8 0 8  ( 1 9 7 2 ) .  
T h e r e f o r e  t h i s  r u l e  is  new t o  Montana law. 
I t  s h o u l d  be n o t e d  t h a t  Montana law d o e s  n o t  
a l l o w  p l e a s  of  n o l o  c o n t e n d e r e ;  however ,  s u c h  
a  p l e a  is i n c l u d e d  i n  t h e  r u l e  because  it h a s  
been  r e c o g n i z e d  by Montana c o u r t s  i n  a  c a s e  
where such  a  p l e a  was e n t e r e d  i n  f e d e r a l  
c o u r t  and was r e l e v a n t  t o  a  s t a t e  c a s e .  
S t a t e  ex r e l .  M c E l l i o t  v .  Fousek ,  9 1  Mont. 
457,  461, 8 P.2d 795 ( 1 9 3 2 ) . "  

I t  is o b v i o u s  from t h e  above comment t h a t  t h e  commis- 

s i o n  c h o s e  t o  a l l o w  c e r t a i n  s t a t e m e n t s  g i v e n  i n  c o n n e c t i o n  

w i t h  g u i l t y  p l e a s  and p l e a  n e g o t i a t i o n s  t o  be used f o r  

impeachment p u r p o s e s .  Ru le  410 i s  an  e x c e p t i o n  t o  t h e  

g e n e r a l  r u l e  t h a t  a d m i s s i o n s  by a  p a r t y - d e f e n d a n t  a r e  admis- 

s i b l e .  T h i s  e x c e p t i o n ,  a c c o r d i n g  t o  t h e  comment, was g r a n t e d  

t o  encourage  t h e  u se  of  p l e a  b a r g a i n i n g  a g r e e m e n t s .  B u t ,  

t h e  r u l e  was n o t  d e s i g n e d  t o  a l l o w  a  d e f e n d a n t  t o  a b u s e  t h e  

p l e a  b a r g a i n  p r o c e s s  w i t h  no p e n a l t y .  

Here  d e f e n d a n t  is no s t r a n g e r  i n  c o u r t ,  a l t h o u g h  

r e a d i n g  h i s  t e s t i m o n y  a t  t h e  h e a r i n g  on J a n u a r y  2  one would 

t h i n k  it had been h i s  f i r s t  time i n  c o u r t .  The t r i a l  c o u r t  

c a r e f u l l y  and e x t e n s i v e l y  q u e s t i o n e d  d e f e n d a n t  on t h e  vo lun-  

t a r i n e s s  o f  t h e  p l e a ,  h i s  u n d e r s t a n d i n g  o f  t h e  c h a r g e ,  t h e  

consequences  of t h e  p l e a  and t h e  f a c t u a l  b a s i s  f o r  h i s  p l e a .  

When d e f e n d a n t  went  back on t h e  p l e a  b a r g a i n i n g  a r r a n g e m e n t s  

a g a i n s t  h i s  c o u n s e l ' s  w i s h e s ,  c o u n s e l  r e q u e s t e d  t h e  c o u r t  t o  

wi thdraw a s  c o u n s e l  b e c a u s e  of  a  b r e a c h  o f  p r o f e s s i o n a l  

e t h i c s  t h a t  he  f e l t  was v i o l a t e d .  The c o u r t  s t a t e d  it would 

g e t  d e f e n d a n t  a  new a t t o r n e y ,  and d e f e n d a n t  t h e n  v o l u n t a r i l y  

a d m i t t e d  t h a t  h e  had commit ted  t h e  act .  



C l e a r l y  d e f e n d a n t  abused  t h e  p l e a  b a r g a i n i n g  p r o c e s s  

h e r e ,  and w e  s u s t a i n  t h e  d e c i s i o n  o f  t h e  t r i a l  j udge  i n  

a l l o w i n g  t h e  s t a t e m e n t  t o  be  i n t r o d u c e d .  

I n  r e p l y  t o  d e f e n d a n t ' s  f o u r  p e r  se r u l e s  a g a i n s t  t h e  

t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  a rgued  by t h e  S t a t e ,  t h e  S t a t e  

n o t e s  t h a t  i t  was d e f e n d a n t  h e r e  who moved t h e  D i s t r i c t  

C o u r t  t o  a l l o w  him t o  w i thd raw h i s  n o t  g u i l t y  p l e a  and t o  

p l e a d  g u i l t y ,  and t o  move t h e  D i s t r i c t  C o u r t  t o  a c c e p t  t h e  

p l e a  o f  g u i l t y ,  d e f e n d a n t  must  e s t a b l i s h  t h a t  t h e  g u i l t y  

p l e a  was b e i n g  knowingly and v o l u n t a r i l y  e n t e r e d .  The c o u r t  

mus t  t h o r o u g h l y  e x p l o r e  t h e  v o l u n t a r i n e s s  on t h e  p a r t  o f  a  

d e f e n d a n t  p r i o r  t o  a c c e p t i n g  a  g u i l t y  p l e a .  S e e  s e c t i o n  

46-12-204, MCA. 

I n  S t a t e  v .  Azure  ( 1 9 7 7 ) ,  1 7 5  Mont. 1 8 9 ,  573 P.2d 

1 7 9 ,  t h i s  C o u r t  n o t e d  t h a t  t h e  b e s t  method t o  e s t a b l i s h  

v o l u n t a r i n e s s  is  on a  f a c t u a l  b a s i s  and t h a t  t h i s  s h o u l d  be 

done  a t  t h e  time of t h e  e n t e r i n g  o f  t h e  p l e a .  Here  t h e  

t r i a l  judge  d i d  a l l  i n  h i s  power t o  e s t a b l i s h  a  f a c t u a l  

b a s i s  f o r  t h e  p l e a .  De fendan t  a d m i t t e d  t h a t  he had s e x u a l  

i n t e r c o u r s e  w i t h  t h e  c o m p l a i n i n g  w i t n e s s ,  t h a t  s h e  was n o t  

h i s  s p o u s e  and t h a t  t h e  s e x u a l  i n t e r c o u r s e  had t a k e n  p l a c e  

w i t h o u t  h e r  c o n s e n t .  A r e c e n t  c a s e  o f  t h i s  C o u r t ,  S t a t e  v .  

Augus t  L e e  White  ( 1 9 8 1 ) ,  , Mont. -1 - P.2d I 

- S t  .Rep. (No. 80-351, d e c i d e d  Augus t  31 ,  1 9 8 1 ) ,  

n o t e d  t h a t  S t a t e  v .  Azure ,  s u p r a ,  r e q u i r e s  t h e  r e c o r d  t o  

d i s c l o s e  t h e  d e f e n d a n t  h a s  f u l l  u n d e r s t a n d i n g  o f  t h e  c r i m e  

t o  which he p l e a d s .  Absen t  s u c h  u n d e r s t a n d i n g ,  t h i s  C o u r t  

w i l l  n o t  presume t h a t  t h e  p l e a  was made " w i t h  a n  under -  

s t a n d i n g  of  t h e  c h a r g e . "  The S t a t e  a g r e e s  t h a t  Azure  

r e q u i r e s  a  d e f e n d a n t  have  f u l l  knowledge of  t h e  c h a r g e  



a d m i t t e d  by p l e a d i n g  g u i l t y .  

We a r e  s a t i s f i e d  t h a t  t h e  p r e s e n t  c a s e  mee t s  t h e  

r e q u i r e m e n t s  of  Azure and t h a t  t h e  d i s p a r a t e  ou tcomes  o f  

t h i s  c a s e  and Azure - a r e  mandated by t h e  d i f f e r e n t  c i rcum- 

s t a n c e s  of  e a c h  c a s e .  F i n a l l y  we n o t e  t h a t ,  a s  p r e v i o u s l y  

d i s c u s s e d ,  t h e  r e c o r d  i n  t h i s  c a s e  d e m o n s t r a t e s  t h a t  

d e f e n d a n t  was s u f f i c i e n t l y  in formed t o  e n t e r  a  p l e a  t h a t  was 

" v o l u n t a r y  w i t h  u n d e r s t a n d i n g  of t h e  c h a r g e , "  s e c t i o n  46-12- 

204, MCA. I n  Azure t h e  d e f e n d a n t  was n o t  s o  i n fo rmed .  We 

f i n d  no m e r i t  t o  d e f e n d a n t ' s  c o n t e n t i o n  h e r e  t h a t  he  was n o t  

p r o p e r l y  in formed and s u s t a i n  t h e  t r i a l  c o u r t ' s  a d m i s s i o n  o f  

t h e  d i s p u t e  e v i d e n c e .  

The n e x t  i s s u e  r a i s e d  is  whether  S t a t e ' s  E x h i b i t  No. 

1, a  pho tog raph  o f  d e f e n d a n t ,  was p r o p e r l y  a d m i t t e d  by t h e  

t r i a l  c o u r t  ove r  d e f e n d a n t ' s  o b j e c t i o n .  

Defendan t  c i t e s  S t a t e  v .  B i s c h e r t  ( 1 9 5 7 ) ,  1 3 1  Mont. 

1 5 2 ,  308 P.2d 969,  f o r  s u p p o r t  o f  h i s  p o s i t i o n .  I t  s t a t e s :  

". . . p h o t o g r a p h s  s t a n d  on t h e  same f o o t i n g  
a s  d i a g r a m s ,  maps, p l a n s  and t h e  l i k e ,  and a s  
a  g e n e r a l  r u l e ,  whenever r e l e v a n t  t o  d e s c r i b e  
a  p e r s o n ,  p l a c e ,  o r  t h i n g ,  t h e y  a r e  
a d m i s s i b l e  f o r  t h e  p u r p o s e  of  e x p l a i n i n g  and 
a p p l y i n g  t h e  e v i d e n c e  and a s s i s t i n g  t h e  c o u r t  
and j u r y  i n  u n d e r s t a n d i n g  t h e  c a s e .  

"Pho tog raphs  t h a t  a r e  c a l c u l a t e d  t o  a r o u s e  
t h e  s y m p a t h i e s  o r  p r e j u d i c e s  of t h e  j u r y  a r e  
p r o p e r l y  e x c l u d e d ,  p a r t i c u l a r l y  i f  t h e y  a r e  
n o t  s u b s t a n t i a l l y  n e c e s s a r y  o r  i n s t r u c t i v e  t o  
show m a t e r i a l  f a c t s  o r  c o n d i t i o n s . "  1 3 1  
Mont. a t  1 5 9 ,  308 P.2d a t  973. 

H e r e ,  t h e  S t a t e  i n t r o d u c e d  a  p h o t o g r a p h  t a k e n  a t  t h e  t i m e  of 

d e f e n d a n t ' s  a r r e s t .  The e x h i b i t  was a  mug s h o t  of  d e f e n d a n t  

i n  an  u n k e p t ,  messy s t a t e .  De fendan t  c o n t e n d s  t h a t  t h e  

p h o t o  was i r r e l e v a n t  and d i d  n o t  go t o  showing any m a t e r i a l  

f a c t .  

B i s c h e r t  was a  homic ide  c a s e  i n v o l v i n g  a  s m a l l  c h i l d .  



The fact situation there is not applicable to the fact situ- 

ation here. In this case the photo was taken at the time of 

defendant's arrest. It was admitted as part of the identi- 

fication testimony of the victim and was corroborative of 

the victim's ability to identify defendant both at trial and 

at the time of the incident. A view of the photograph cer- 

tainly does not arouse anyone's passion or prejudice, nor is 

it inflammatory. Therefore, we find no merit to this issue. 

The next issue for review is whether the trial court 

erred in refusing to review police reports to determine if 

they contained exclupatory material and were, therefore, 

discoverable to the defendant under section 46-15-302, MCA. 

Prior to trial defendant filed a motion to produce, pursuant 

to section 46-15-302, MCA, asking to inspect and copy "all 

papers, documents, oral or written statements . . ." in the 
hands of the prosecutor. At a hearing on the motion the 

State took the position that all police reports were work 

product and not discoverable. Defendant relies on section 

46-15-302(2), MCA, which provides in part: 

"(2) . . . This subsection does not apply to 
the work product of the prosecution, which is 
documents drawn up by law enforcement 
officials for internal communications and law 
enforcement officers' field notes, except 
that any exculpatory information contained in 
such documents or notes must be produced." 

Defendant argues that because the offense was alleged 

to have occurred some twenty-one months prior to defendant's 

request at the second trial, because several officers, 

including Woods and Spain, were no longer employed by the 

law enforcement officials of Lincoln County, and because 

there was no independent record of their investigation, 

defendant was unable to determine whether their statements 



c o n t a i n e d  any e x c u l p a t o r y  m a t e r i a l .  H e ,  t h e r e f o r e ,  r e q u e s t e d  

t h e  c o u r t  t o  r ev i ew t h e s e  p o l i c e  r e p o r t s  and d e t e r m i n e  i f  

t h e r e  was d i s c o v e r a b l e  m a t e r i a l  i n  them. He a l l e g e s  t h a t  

t h e  c o u r t  d e n i e d  t h e  p r o d u c t i o n  of t h e  p o l i c e  r e p o r t s  m e r e l y  

on t n e  p r o s e c u t o r ' s  a s s e r t i o n  t h a t  t h e y  c o n t a i n e d  no e x c u l -  

p a t o r y  m a t t e r s .  

A t  t h e  omnibus h e a r i n g  on J u n e  6 ,  1980 ,  d e f e n d a n t  

r e q u e s t e d  t h e  c o u r t  t o  r ev i ew t h e  p o l i c e  r e p o r t s  t o  d e t e r -  

mine i f  t h e r e  were i n c o n s i s t e n c i e s  i n  t h e  v i c t i m ' s  e a r l y  

s t a t e m e n t s  and he r  t r i a l  t e s t i m o n y .  The c o u r t  a g r e e d  t o  do  

s o  and d i d .  The r e c o r d  d o e s  n o t  i n d i c a t e  t h a t  d e f e n d a n t  

f o c u s e d  on t h e  t e s t i m o n y  of  S p a i n  and Woods o r  made any 

w r i t t e n  mot ion  f o r  t h e  c o u r t  t o  s o  r e v i e w  t h o s e  r e p o r t s .  

For t h a t  r e a s o n ,  t h e  i s s u e  is n o t  p r o p e r l y  b e f o r e  t h i s  

C o u r t .  The m a t t e r  c a n n o t  be used t o  p u t  t h e  t r i a l  c o u r t  i n  

e r r o r  i f  it was n o t  b r o u g h t  s p e c i f i c a l l y  t o  t h e  c o u r t ' s  

a t t e n t i o n .  

The f i n a l  i s s u e  b e f o r e  u s  is whether  t h e  c o u r t  e r r e d  

i n  deny ing  d e f e n d a n t ' s  mot ion  f o r  a  change  o f  venue and a 

mo t ion  f o r  i n d i v i d u a l l y  s e q u e s t e r e d  v o i r  d i r e .  De fendan t  

f i l e d  a  mot ion  f o r  a  change  of  venue w i t h  a  s u p p o r t i n g  

a f f i d a v i t  on May 30 ,  1980 ,  which was h e a r d  and d e n i e d  on 

J u n e  6 ,  1980 .  The mot ion  was renewed, h e a r d  and d e n i e d  on 

J u n e  1 6 ,  1980.  Both o f  t h e s e  mo t ions  r a i s e d  t h e  same i s s u e s  

of  p r e t r i a l  p u b l i c i t y  and t h e  p u b l i c a t i o n  of i n f o r m a t i o n  

which c l e a r l y  would n o t  have  been a d m i s s i b l e  a t  t r i a l .  

T h i s  Cour t  r e c e n t l y  se t  f o r t h  t h e  change of  venue  

i s s u e s  which a r e  a d d r e s s e d  h e r e  a s  g o i n g  t o  t h e  sound 

d i s c r e t i o n  of t h e  c o u r t .  S e e ,  S t a t e  v .  Bashor ( 1 9 8 0 ) ,  - 
Mont. - , 614 P.2d 470, 37 S t .Rep .  1098 .  I n  S t a t e  v .  



Board ( 1 9 5 9 ) ,  135  Mont. 139 ,  143-144, 337 P.2d 924,  927, we 

s e t  f o r t h  t h e  t e s t  a s  f o l l o w s :  

"Our c o u r t  l o o k s  f o r  a  c h a i n  r e a c t i o n .  I t  
s t a r t s  w i t h  t h e  b a s i c  p r e m i s e  t h a t  t h e  
accused  i s  e n t i t l e d  t o  a  f a i r  t r i a l .  Next it 
c h e c k s  t h e  p u b l i c i t y  compla ined  o f ,  a s  t o  i t s  
c o n t e n t s  and more i m p o r t a n t ,  a s  t o  i ts  t o t a l  
e f f e c t  upon t h e  ' f a i r  t r i a l  r i g h t .  ' . . .  
F i n a l l y ,  i t  o b j e c t i v e l y  c o n s i d e r s  t h e  end 
r e s u l k - w a s  a  f a i r  t r i a l  d e n i e d  a s  a  r e s u l t  o f  
t h e  p u b l i c i t y  and i t s  e f f e c t s ?  . . ." 
We have examined c a r e f u l l y  t h e  a l l e g a t i o n s  g i v e n  f o r  

t h e  r e q u e s t e d  change  of  venue and f i n d  t h e y  f a i l  t o  e s t a b -  

l i s h  any p o s s i b i l i t y  of  j u r y  p r e j u d i c e  due  t o  p r e t r i a l  

p u b l i c i t y .  A s  n o t e d  by t h e  S t a t e ,  o n l y  two p r o s p e c t i v e  

j u r o r s ,  Mr. Cook and Mrs. S e e k i n s ,  responded  t h a t  t h e y  had 

r e a d  o r  h e a r d  a n y t h i n g  a b o u t  t h e  c a s e  i n  t h e  newspaper o r  on 

t h e  r a d i o .  The re  were two M i s t e r s  Cook on t h e  p r o s p e c t i v e  

j u r y  p a n e l  and b o t h  M i s t e r s  Cook and Mrs. S e e k i n s  were 

e l i m i n a t e d  by pe rempto ry  c h a l l e n g e  and t h e r e f o r e  d i d  n o t  

s e r v e  on t h e  t r i a l  j u r y .  I n  a d d i t i o n ,  Mr. S t e b a n s ,  who was 

s e l e c t e d  a s  an a l t e r n a t e  j u r o r ,  s a i d  t h a t  he  had r e a d  some 

newspapers  a r t i c l e s  b u t  was n o t  p r e j u d i c e d .  However, t h e  

a l t e r n a t e  j u r o r  d i d  n o t  s i t  a s  a  j u r o r  i n  t h e  d e l i b e r a t i o n s .  

T h e r e f o r e ,  no p r e j u d i c e  t o  d e f e n d a n t  h a s  been shown. 

The judgment of  t h e  D i s t r i c t  C o u r t  is a f f i r m e d .  



We concur:  


