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M r .  Ch i e f  ~ u s t i c e  F rank  I .  Haswell d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

D e f e n d a n t  Thomas Dale  R o b e r t s  was c o n v i c t e d  of  b u r g l a r y  

f o l l o w i n g  a j u r y  t r i a l  i n  t h e  D i s t r i c t  C o u r t  o f  M i s s o u l a  County.  

Judgment  was e n t e r e d  t h e r e o n  s e n t e n c i n g  him to f i v e  y e a r s  impr i -  

sonment  w i t h  t w o  y e a r s  su spended .  De fendan t  a p p e a l s  from t h e  

j udgment and s e n t e n c e .  

On Sep t ember  29,  1 9 7 9 ,  d e f e n d a n t  and h i s  ex-wi fe  Carol 

were t r a v e l i n g  i n  d e f e n d a n t ' s  g r e e n  Bu ick  s t a t i o n  wagon from 

D i l l o n ,  Montana to Coeur  D I A l e n e ,  I d a h o ,  where  t h e y  i n t e n d e d  to 

b e  r e m a r r i e d .  They s t o p p e d  i n  B u t t e  where  t h e y  p i c k e d  up H a r o l d  

Nixon ,  Carol s s t e p f a t h e r ,  and two j u v e n i l e s - - D a l e  C h e l i n i ,  

d e f e n d a n t 1  s nephew, and Denn i s  O I D o n n e l l ,  C h e l i n i l s  f r i e n d .  They 

p r o c e e d e d  to  M i s s o u l a  where  t h e y  s t o p p e d  a t  t h e  r e s i d e n c e  of  

E d r i e  B o u l t e r  who was a g i r l  f r i e n d  o f  C h e l i n i  and t h e  d a u g h t e r  

o f  R o b e r t  B o u l t e r ,  p a r t  owner o f  t h e  Snake  Eyes S t o r e  i n  Lolo. 

C h e l i n i  and O I D o n n e l l  g o t  o u t  of  t h e  car and t a l k e d  to E d r i e  f o r  

a p p r o x i m a t e l y  h a l f  an  h o u r .  They t h e n  r e j o i n e d  t h e  t h r e e  a d u l t s  

i n  t h e  car and t h e  f i v e  of  them d r o v e  to t h e  L o l o  T a v e r n  which is 

l o c a t e d  n e a r  t h e  Snake  Eyes  S t o r e  i n  L o l o .  Accord ing  to 

d e f e n d a n t ' s  t e s t i m o n y ,  t h e  o c c u p a n t s  of  t h e  car had b e e n  d r i n k i n g  

s u b s t a n t i a l  amounts  o f  b e e r  and Snap-E-Tom tomato c o c k t a i l  

d u r i n g  t h e  t r i p .  

The f i v e  o f  them c o n t i n u e d  d r i n k i n g  i n  t h e  L o l o  T a v e r n  f a r  

i n t o  t h e  n i g h t .  Acco rd ing  t o  d e f e n d a n t ,  he and Carol g o t  i n t o  a n  

a rgumen t  i n  t h e  T a v e r n ,  he g o t  mad and he went  t o  t h e  car .  C a r o l  

f o l l o w e d  him t o  t h e  car where t h e  a rgumen t  c o n t i n u e d .  D e f e n d a n t  

t e s t i f i e d  he  "grabbed  up a l l  of t h e  s t u f f "  i n  t h e  ca r ,  l e f t  t h e  

car and walked toward  t h e  highway i n t e n d i n g  to h i t c h h i k e  to 

B u t t e .  H e  s t a t e d  he was u n s u c c e s s f u l  i n  h i t c h h i k i n g ,  g o t  c o l d  and 

b e g a n  to  walk  back  to t h e  t a v e r n  l o c a t e d  n e a r  t h e  Snake Eyes 

S t o r e .  

About 2:00 a . m .  Deputy S h e r i f f  Newlon who w a s  t h e n  i n  t h e  



a r e a  r e c e i v e d  a  d i s p a t c h e r ' s  c a l l  a b o u t  a  p o s s i b l e  b u r g l a r y  of  a  

small g r o c e r y  s tore .  The r e p o r t  a lso d e s c r i b e d  a s u s p e c t  g r e e n  

s t a t i o n  wagon. Deputy Newlon n o t i c e d  a  g r e e n  s t a t i o n  wagon o u t -  

s i d e  t h e  Lo lo  Tavern  and upon i n v e s t i g a t i o n  l e a r n e d  t h a t  t h e  

r e g i s t e r e d  owner was Thomas Dale R o b e r t s .  Deputy Newlon 

t e s t i f i e d  he obse rved  someone i n  t h e  g a r a g e  p o r t i o n  of t h e  

b u i l d i n g  i n  which t h e  Snake Eyes store is l o c a t e d .  The o f f i c e r  

went  to  i n v e s t i g a t e ,  heard  someone behind t h e  s t o r e ,  and appre -  

hended d e f e n d a n t  who f i t  t h e  g e n e r a l  d e s c r i p t i o n  of t h e  p e r s o n  

t h e  o f f i c e r  had s e e n  i n  t h e  g a r a g e .  R o b e r t s  was found to be 

c a r r y i n g  t w o  t h r e e - p a c k s  of  Snap-E-Tom tomato c o c k t a i l ,  16  p a c k s  

o f  c i g a r e t t e s  of  f i v e  d i f f e r e n t  b r a n d s ,  t w o  magaz ines ,  and a  c a n  of 

l i g h t e r  f l u i d ,  a l l  s t u f f e d  i n s i d e  h i s  s h i r t .  R o b e r t s  was 

a r r e s t e d  and cha rged  w i t h  b u r g l a r y .  

I n v e s t i g a t i o n  r e v e a l e d  t h a t  t h e  f r o n t  d o o r  of t h e  store 

was un locked  and t h e r e  were no s i g n s  of  f o r c e d  e n t r y  i n t o  t h e  

s tore  or g a r a g e .  Numerous items from t h e  s h e l v e s  and cooler were 

s c a t t e r e d  on t h e  f l o o r  i n c l u d i n g  cases of b e e r  and packs  of  

Snap-E-Tom tomato  c o c k t a i l .  Robe r t  B o u l t e r ,  par t -owner  of t h e  

s to re ,  t e s t i f i e d  t h a t  t h e  g r e a s e  p e n c i l  p r i c e  mark ings  on t h e  

Snap-E-Tom tomato  c o c k t a i l s  i n  t h e  s tore  appea red  to be t h e  same 

a s  t h o s e  found i n  d e f e n d a n t ' s  p o s s e s s i o n ,  b u t  t h a t  t h e  o t h e r  

items c o u l d  n o t  be i d e n t i f i e d  a s  coming from h i s  s t o r e  a s  t h e y  

were e i t h e r  p r e p r i c e d  when t h e y  came to t h e  store or had no p r i c e  

m a r k i n g s  on them. B o u l t e r  t e s t i f i e d  t h a t  a l l  items found i n  

d e f e n d a n t ' s  p o s s e s s i o n  were s o l d  i n  h i s  s tore.  H e  f u r t h e r  

t e s t i f i e d  t h a t  h i s  d a u g h t e r ,  E d r i e ,  had a  key to t h e  store.  

Defendan t  t e s t i f i e d  t h a t  he w a s  m a r r i e d  to C a r o l  a t  t h e  

t i m e  o f  t r i a l .  Over d e f e n d a n t ' s  o b j e c t i o n ,  C a r o l  was c a l l e d  a s  a 

p r o s e c u t i o n  w i t n e s s  a t  h i s  t r i a l  and was p e r m i t t e d  to t e s t i f y  

c o n c e r n i n g  h e r  o b s e r v a t i o n s  of  d e f e n d a n t ' s  a c t  i o n s  on t h e  n i g h t  

i n  q u e s t i o n .  The t r i a l  c o u r t  d i d  n o t  a l l o w  h e r  to t e s t i f y  con- 

c e r n i n g  any  communicat ions  made t o  h e r  by t h e  d e f e n d a n t .  



On a p p e a l ,  d e f e n d a n t  c o n t e n d s  (1) t h a t  t h e  D i s t r i c t  C o u r t  

e r r e d  i n  a l l o w i n g  h i s  w i f e  t o  t e s t i f y  o v e r  h i s  o b j e c t i o n ,  and ( 2 )  

t h e r e  was i n s u f f i c i e n t  e v i d e n c e  to s u p p o r t  h i s  c o n v i c t i o n  of  

b u r g l a r y .  

The a d m i s s i b i l i t y  o f  a s p o u s e ' s  t e s t i m o n y  i n  Montana is 

gove rned  by two s e p a r a t e  s t a t u t e s .  S e c t i o n  46-16-212, MCA 

p r o v i d e s  : 

" E x c e p t  w i t h  t h e  c o n s e n t  o f  b o t h  o r  i n  c a s e s  of  ..- -- c r i m i n a l  v i o l e n c e  by one  upon t h e  o t h e r ,  aban- 
donment  or n e g l e c t  o f  c h i l d r e n  by e i t h e r  p a r t y ,  
o r  abandonment  or n e g l e c t  of  one  by t h e  o t h e r ,  
n e i t h e r  s p o u s e  is a c o m p e t e n t  w i t n e s s  -- f o r  o r  
a g a i n s t  t h e  o t h e r  i n  - -  a c r i m i n a l  a c t i o n  -- or p ro -  
c e e d i n g  t o  which  o n e  o r  b o t h  are p a r t i e s . "  ---- 
( ~ m p h a s  i s a d d e d  . ) 

S e c t i o n  26-1-802, MCA, h e r e a f t e r  i d e n t i f i e d  as t h e  mari tal  p r i v i -  

l e g e  s t a t u t e ,  p r o v i d e s  : 

"A husband c a n n o t  be examined f o r  or a g a i n s t  h i s  
w i f e  w i t h o u t  h e r  c o n s e n t  or a w i f e  f o r  or 
a g a i n s t  h e r  husband w i t h o u t  h i s  c o n s e n t ;  n o r  c a n  
e i t h e r ,  d u r i n g  t h e  m a r r i a g e  o r  a f t e r w a r d ,  b e ,  
w i t h o u t  t h e  c o n s e n t  of  t h e  o t h e r ,  examined a s  t o  
a n y  communica t ion  made by o n e  to t h e  o t h e r  
d u r i n g  t h e  m a r r i a g e ;  b u t  t h i s  e x c e p t i o n  d o e s  n o t  
a p p l y  t o  a  c i v i l  a c t i o n  o r  p r o c e e d i n g  by  one  
a g a i n s t  t h e  o t h e r  o r  t o  a  c r i m i n a l  a c t i o n  or 
p r o c e e d i n g  f o r  a  crime commit ted by  one  a g a i n s t  
t h e  o t h e r . "  

I n  a c r i m i n a l  case t h a t  d o e s  n o t  i n v o l v e  v i o l e n c e  or aban- 

donment  o r  n e g l e c t  o f  s p o u s e  o r  c h i l d r e n  and where t h e  parties are 

m a r r i e d  a t  t h e  t i m e  of  t r i a l ,  t h e  a p p l i c a b l e  s t a t u t e  is  s e c t i o n  

46-16-212. S t a t e  v.  T a y l o r  ( 1 9 7 3 ) ,  1 6 3  Mont. 1 0 6 ,  515 P.2d 695.  

Both  p a r t i e s  a g r e e .  However, t h e  S t a t e  a r g u e s  t h a t  t h i s  s t a t u t e  

d o e s  n o t  impose a b l a n k e t  e x c l u s i o n  of  t h e  s p o u s e  as  a w i t n e s s ,  

b u t  r a t h e r  e x c l u d e s  o n l y  t h e  s p o u s e ' s  t e s t i m o n y  as t o  com- 

m u n i c a t i o n s  made by t h e  d e f e n d a n t  to h i s  s p o u s e  d u r i n g  t h e  

m a r r i a g e .  The t r i a l  c o u r t  a g r e e d  w i t h  t h e  S t a t e ' s  t h e o r y  and 

p e r m i t t e d  Carol to t e s t i f y  b u t  e x c l u d e d  any  t e s t i m o n y  c o n c e r n i n g  

communica t i ons  be tween  d e f e n d a n t  and Carol.  T h i s  w a s  e r ror .  

Both  t h e  l a n g u a g e  o f  t h e  s t a t u t e  and Montana case l a w  

e s t a b l i s h  t h e  c o n t r a r y .  The e x p r e s s  l a n g u a g e  of  s e c t i o n  

46-16-212, MCA, i n d i c a t e s  t h a t  a  w i f e  is n o t  - a c o m p e t e n t  w i t n e s s  



a g a i n s t  h e r  husband w i t h o u t  h i s  c o n s e n t  i n  a c r i m i n a l  p r o c e e d i n g  

a g a i n s t  him ( s u b j e c t  to e x c e p t i o n s  n o t  r e l e v a n t  to t h i s  case) .  

" E x c e p t  w i t h  t h e  c o n s e n t  of b o t h  . . . n e i t h e r  s p o u s e  is  a com- - - - 
p e t e n t  w i t n e s s  f o r  or a g a i n s t  t h e  o t h e r  i n  a c r i m i n a l  a c t i o n  o r  

p r o c e e d i n g  to  which one  or b o t h  are p a r t i e s . "  S e c t i o n  46-16-212, 

MCA. (Emphas i s  added . )  Where t h e  l a n g u a g e  o f  a s t a t u t e  is p l a i n ,  

unambiguous ,  d i r e c t  and c e r t a i n ,  t h e  s t a t u t e  s p e a k s  f o r  i t s e l f  

and t h e r e  is n o t h i n g  l e f t  f o r  t h e  c o u r t  to c o n s t r u e .  Dunphy v.  

Anaconda Company ( 1 9 6 8 ) ,  1 5 1  Mont. 76 ,  438 P.2d 660  and cases 

c i t e d  t h e r e i n .  The f u n c t i o n  of t h e  c o u r t  i n  such  cases is s i m p l y  

t o  a s c e r t a i n  and d e c l a r e  what  i n  terms or i n  s u b s t a n c e  is con- 

t a i n e d  i n  t h e  s t a t u t e  and n o t  t o  i n s e r t  what  h a s  been  o m i t t e d  o r  

t o  o m i t  what  h a s  been  i n s e r t e d .  S e c t i o n  1-2-101, MCA. A p e r s o n  

who is n o t  a c o m p e t e n t  w i t n e s s  c a n n o t  t e s t i f y  a t  a l l .  

Montana case l a w  compels  t h e  same r e s u l t .  S t a t e  v .  Storm 

( 1 9 5 0 )  , 1 2 4  Mont. 1 0 2 ,  220 P.2d 674.  T h e r e  we a p p l i e d  t h e  p r ede -  

cessor to s e c t i o n  46-16-212, MCA, to r e v e r s e  d e f e n d a n t ' s  c o n v i c -  

t i o n  of  a s s a u l t  where  d e f e n d a n t ' s  w i f e  w a s  p e r m i t t e d  to t e s t i f y  

o v e r  h e r  h u s b a n d ' s  o b j e c t i o n  t h a t  i n  p o i n t i n g  a l o a d e d  gun a t  t h e  

s h e r i f f ,  he  was r e s i s t i n g  a r r e s t .  T h e r e ,  as h e r e ,  t h e  p r ede -  

cessor s t a t u t e  e x p r e s s l y  d e a l t  w i t h  t h e  competency  o f  a husband 

and w i f e  as a w i t n e s s  a g a i n s t  t h e  o t h e r  i n  a c r i m i n a l  p r o c e e d i n g .  

The S t a t e  c o n t e n d s  t h a t  Storm is i n c o n s i s t e n t  w i t h  S t a t e  

v .  Dixson ( 1 9 2 7 ) ,  80  Mont. 1 8 1 ,  260 P. 1 3 8 ,  and S t a t e  v .  Houchin 

( 1 9 6 7 )  , 1 4 9  Mont. 503 ,  428 P.2d 971.  W e  f i n d  no  i n c o n s i s t e n c y  i n  

t h e s e  d e c i s i o n s .  Dixson i n v o l v e d  a c r i m i n a l  p r o s e c u t i o n  where  

t h e  m a r r i a g e  o f  d e f e n d a n t  and t h e  w i t n e s s  had been  a n n u l l e d  p r i o r  

t o  t r i a l  and a c c o r d i n g l y  t h e  p r e d e c e s s o r  o f  s e c t i o n  26-1-802, 

MCA, t h e  m a r i t a l  p r i v i l e g e  s t a t u t e ,  was a p p l i e d  r a t h e r  t h a n  t h e  

p r e d e c e s s o r  of  t h e  s t a t u t e  i n v o l v e d  i n  t h i s  case. The s t a t u t e  i n  

~ i x s o n  d i f f e r e d  s i g n i f i c a n t l y  from t h e  s t a t u t e  a p p l i c a b l e  i n  t h i s  

case. A c c o r d i n g l y ,  t h a t  d e c i s i o n  is n o t  germane to t h e  s i t u a t i o n  

p r e s e n t e d  i n  t h i s  case. 

Houchin is i n a p p o s i t e .  I t  a lso  i n v o l v e d  t h e  p r e d e c e s s o r  



o f  s e c t i o n  26-1-802, MCA, t h e  mari tal  p r i v i l e g e  s t a t u t e ,  which 

s e r v e s  t o  p r o t e c t  c o n f i d e n t i a l  communica t ions  be tween s p o u s e s  

d u r i n g  m a r r i a g e .  I n  Houchin s i n c e  t h e  d e f e n d a n t ' s  w i f e  was n o t  

c a l l e d  as a w i t n e s s ,  t h e  mari tal  p r i v i l e g e  s t a t u t e  d i d  n o t  p r o h i -  

b i t  a  d e p u t y  s h e r i f f ' s  t e s t i m o n y  t h a t  d e f e n d a n t ' s  w i f e  p o i n t e d  

o u t  t h e  l o c a t i o n  o f  s t o l e n  c o p p e r  wire. 

Thus t h e r e  are two d i s t i n c t  s p o u s a l  p r i v i l e g e s  which may 

a p p l y  i n  a  c r i m i n a l  p r o c e e d i n g .  I f  t h e  d e f e n d a n t  is m a r r i e d  a t  

t h e  t i m e  o f  t r i a l ,  t h e  s p o u s e  i s  i n c o m p e t e n t  to t e s t i f y  e i t h e r  

f o r  or a g a i n s t  t h e  d e f e n d a n t  w i t h o u t  h i s  c o n s e n t  s u b j e c t  to t h e  

s t a t u t o r y  e x c e p t i o n s .  S e c t i o n  46-16-212, MCA. If d e f e n d a n t  is 

n o t  m a r r i e d  a t  t h e  t i m e  of  t r i a l ,  h i s  f o rmer  s p o u s e  is c o m p e t e n t  

t o  t e s t i f y  b u t  c a n n o t  be examined w i t h o u t  h i s  c o n s e n t  as to any 

communica t ion  made be tween t h e  s p o u s e s  d u r i n g  t h e  m a r r i a g e .  

S e c t i o n  26-1-802, MCA. 

The S t a t e  c r i t i c i z e s  t h e  sweeping  mar i ta l  p r i v i l e g e  of 

s e c t i o n  46-16-212, MCA, which p e r m i t s  t h e  d e f e n d a n t  to p r e v e n t  

h i s  s p o u s e  f rom t a k i n g  t h e  w i t n e s s  s t a n d .  W e  n o t e  t h e  c u r r e n t  

t r e n d  i n  o t h e r  s t a t e s  and i n  t h e  f e d e r a l  c o u r t s  toward e r o s i o n  of  

t h e  mar i ta l  p r i v i l e g e .  Trammel v.  Uni ted  S t a t e s  ( 1 9 8 0 ) ,  445  

U.S. 40 ,  1 0 0  S e c t .  906 ,  L.Ed. 2d . The Un i t ed  S t a t e s  

Supreme C o u r t  i n  Trammel m o d i f i e d  t h e  common law mar i ta l  p r i v i -  

l e g e  so t h a t  t h e  s p o u s a l  w i t n e s s  a l o n e  may e x e r c i s e  t h e  p r i v i l e g e  

t o  r e f u s e  to t e s t i f y  a d v e r s e l y  and may n e i t h e r  be compel led  n o r  

f o r e c l o s e d  f rom t e s t i f y i n g  i n  f e d e r a l  c o u r t .  The C o u r t  r e a s o n e d  : 

"The c o n t e m p o r a r y  j u s t i f  i c a t i o n  f o r  a f f o r d i n g  a n  
a c c u s e d  [ t h e  p r i v i l e g e  to e x c l u d e  a l l  a d v e r s e  
s p o u s a l  t e s t i m o n y ]  i s  also u n p e r s u a s i v e  . When 
o n e  s p o u s e  is w i l l i n g  to t e s t i f y  a g a i n s t  t h e  
o t h e r  i n  a c r i m i n a l  p roceed  ing- -whatever  t h e  
m o t i v a t i o n - - t h e i r  r e l a t i o n s h i p  is a l m o s t  cer- 
t a i n l y  i n  d i s r e p a i r ;  t h e r e  is p r o b a b l y  l i t t l e  i n  
t h e  way o f  mar i ta l  harmony f o r  t h e  p r i v i l e g e  t o  
p r e s e r v e .  I n  t h e s e  c i r c u m s t a n c e s ,  a r u l e  of  
e v i d e n c e  t h a t  permits an  a c c u s e d  t o  p r e v e n t  
a d v e r s e  s p o u s a l  t e s t i m o n y  seems f a r  more l i k e l y  
t o  f r u s t r a t e  j u s t i c e  t h a n  to f o s t e r  f a m i l y  
p e a c e  ." ( B r a c k e t e d  material  p a r a p h r a s e d .  ) 
Trammel, s u p r a ,  445 U.S. a t  52 ,  100  S.Ct .  a t  913.  



Whatever  merit t h i s  v iew may p o s s e s s ,  it a p p l i e s  o n l y  i n  

t h e  f e d e r a l  c o u r t s  and is c o n t r a r y  to t h e  s t a t u t o r y  l a w  o f  

Montana.  Our d u t y  is t o  c o n s t r u e  t h e  l a w  as we f i n d  it. Dunphy 

v .  Anaconda Company, s u p r a ,  and cases c i t e d  t h e r e i n .  A b s e n t  

c o n s t i t u t i o n a l  or s t a t u t o r y  i n £  i rmi t i e s ,  t h i s  Cour t  is n o t  

empowered to  change  t h e  s t a t u t o r y  law of  t h i s  s t a t e .  

However, w e  h o l d  t h a t  t h e  error i n  p e r m i t t i n g  Carol to 

t e s t i f y  is h a r m l e s s  error unde r  t h e  c i r c u m s t a n c e s  of  t h e  case. 

Montana l a w  p r o v i d e s  t h a t  no c a u s e  s h a l l  be r e v e r s e d  by r e a s o n  of 

a n y  error commit ted by  t h e  t r i a l  c o u r t  u n l e s s  t h e  r e c o r d  shows 

t h a t  t h e  error was p r e j u d i c i a l  ( s e c t i o n  46-20-701, MCA) and t h a t  

a n y  e r r o r  which d o e s  n o t  a f f e c t  s u b s t a n t i a l  r i g h t s  s h a l l  be 

d i s r e g a r d e d .  ( s e c t i o n  46-20-702, MCA. ) 

The f e d e r a l  c o n s t i t u t i o n a l  t e s t  of  h a r m l e s s  error is 

w h e t h e r  t h e r e  is a r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  e v i d e n c e  

compla ined  o f  m i g h t  have c o n t r i b u t e d  to t h e  c o n v i c t i o n .  Fahy v .  

C o n n e c t i c u t  ( 1 9 6 3 ) r  375  U.S. 8 5 ,  84 S.Ct.  229,  11 L.Ed.2d 1 7 1 .  

O r  s t a t e d  a n o t h e r  way, c a n  w e  as a r e v i e w i n g  c o u r t  d e c l a r e  a 

b e l i e f  t h a t  t h e  e r r o r  was h a r m l e s s  beyond a r e a s o n a b l e  d o u b t ?  

Chapman v. C a l i f o r n i a  ( 1 9 6 7 ) t  386 U.S. 1 8 ,  8 7  S.Ct .  8 2 4 ,  1 7  

L.Ed.2d 705.  Under e i t h e r  t h e  Montana t e s t  or t h e  f e d e r a l  

c o n s t i t u t i o n a l  t e s t ,  t h e  error  i n  p e r m i t t i n g  Carol to t e s t i f y  is 

h a r m l e s s .  

Here Carol s t e s t i m o n y  was e s s e n t i a l l y  i d e n t i c a l  to t h e  

d e f e n d a n t ' s .  Her t e s t i m o n y  d i d  n o t  c o n t r a d i c t  or v a r y  

d e f e n d a n t ' s  own t e s t i m o n y  i n  any  material  respect. The d e f e n d a n t  

h i m s e l f  a g r e e d  w i t h  h e r  t e s t i m o n y :  

"Q. Is t h e r e  a n y t h i n g  s u b s t a n t i v e l y  o r  
m a t e r i a l l y  d i f f e r e n t  as you remember it from 
w h a t  Carol remembers and t e s t i f i e d  t o ?  A. N o . "  

Under s u c h  c i r c u m s t a n c e s  t h e  error was c l e a r l y  n o t  p r e j u d i c i a l  t o  

d e f e n d a n t ,  d i d  n o t  a f f e c t  any  s u b s t a n t i a l  r i g h t  of  d e f e n d a n t ,  and 

t h e r e  is no r e a s o n a b l e  p o s s i b i l i t y  t h a t  Carol I s  t e s t i m o n y  c o u l d  

h a v e  c o n t r i b u t e d  to  d e f e n d a n t t  s c o n v i c t i o n .  



Defendan t  a lso  c o n t e n d s  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  to 

s u p p o r t  h i s  c o n v i c t i o n  of  b u r g l a r y .  A p e r s o n  commits b u r g l a r y  i f  

h e  knowing ly  e n t e r s  or r e m a i n s  i n  an  o c c u p i e d  s t r u c t u r e  w i t h  t h e  

p u r p o s e  of  commi t t i ng  a n  o f f e n s e  t h e r e i n .  S e c t  i o n  45-6-204, MCA. 

Here t h e  e v i d e n c e  c o n c e r n i n g  e n t r y  i n t o  t h e  s t o r e  by d e f e n d a n t  i s  

c i r c u m s t a n t i a l ,  b u t  it is s u f f i c i e n t  to e n a b l e  t h e  j u r y  to r e a s o n -  

a b l y  i n f e r  t h e  e l e m e n t s  of  t h e  crime. The f r o n t  d o o r  of t h e  

s tore  was u n l o c k e d ;  d e f e n d a n t  was app rehended  beh ind  t h e  s tore  

s h o r t l y  a f t e r  2:00 a . m .  ; he  had i n  h i s  p o s s e s s i o n  v a r i o u s  

a r t i c l e s  o f  m e r c h a n d i s e  s o l d  i n  t h e  store;  and a p e r s o n  was 

o b s e r v e d  i n  t h e  g a r a g e  p o r t i o n  of t h e  s t o r e  b u i l d i n g  s h o r t l y  

b e f o r e  d e f e n d a n t '  s a p p r e h e n s i o n  and a r r e s t  whose g e n e r a l  d e s c r i p -  

t i o n  matched d e f e n d a n t '  s .  Ev idence  t h a t  t h e  m e r c h a n d i s e  found 

i n  d e f e n d a n t f  s p o s s e s s i o n  came from t h e  s tore  r a t h e r  t h a n  from 

d e f e n d a n t ' s  car is found i n  t h e  t e s t i m o n y  of  R o b e r t  B o u l t e r  t h a t  

t h e  g r e a s e  p e n c i l  p r i c e  mark ing  on t h e  Snap-E-Tom tomato cock-  

t a i l s  a p p e a r e d  to be t h e  same as t h o s e  i n  t h e  s t o r e ;  t h e  f a c t  

t h a t  f i v e  p a c k s  o f  C a m e l  f i l t e r  c i g a r e t t e s  were found among t h e  

m e r c h a n d i s e  s t u f f e d  i n  d e f e n d a n t ' s  s h i r t  and none of  t h e  f i v e  

p e r s o n s  t r a v e l i n g  i n  h i s  car smoked t h a t  b r a n d ;  and t h e  

i m p l a u s i b i l i t y  of  d e f e n d a n t ' s  e x p l a n a t i o n  of  h i s  p o s s e s s i o n  of  

t h e  a r t i c l e s .  T h i s  is s u b s t a n t i a l  e v i d e n c e  s u p p o r t i n g  t h e  crime 

o f  b u r g l a r y .  

The i s s u e  o f  s u f f i c i e n c y  o f  t h e  e v i d e n c e  b o i l e d  down t o  

t h e  c r e d i b i l i t y  o f  t h e  S t a t e ' s  w i t n e s s e s  v i s - a - v i s  t h e  

d e f e n d a n t ' s  t e s t i m o n y .  The j u r y  by  i t s  v e r d i c t  r e s o l v e d  t h i s  

c o n f l i c t  i n  f a v o r  o f  t h e  S t a t e .  

D e f e n d a n t  a r g u e s  t h a t  t h e  q u a l i t y  of  t h e  S t a t e ' s  e v i d e n c e  

i s  i n s u f f i c i e n t  to meet t h e  s t a n d a r d  of  s u f f i c i e n c y  i n  J a c k s o n  v. 

V i r g i n i a  ( 1 9 7 9 ) ,  443  U.S. 307r  99 S.Ct .  2781r 6 1  L.Ed.2d 560.  W e  

d i s a g r e e .  

J a c k s o n  s ta tes  t h e  r e q u i r e d  s t a n d a r d  i n  t h i s  l a n g u a g e :  

" . . . t h e  r e l e v a n t  q u e s t i o n  is w h e t h e r ,  a f t e r  
v i e w i n g  t h e  e v i d e n c e  i n  t h e  l i g h t  most f a v o r a b l e  



t o  t h e  p r o s e c u t i o n ,  a n y  r a t i o n a l  t r ie r  of f a c t  - 
c o u l d  have found t h e  e s s e n t i a l  e l e m e n t s  of t h e  
crime beyond a r e a s o n a b l e  d o u b t  ." J a c k s o n ,  s u p r a ,  
4 4 3  U.S. a t  319 ,  99 S.Ct .  a t  2789,  6 1  L.Ed.2d a t  573. 

W e  f i n d  t h a t  t h e  e v i d e n c e  meets t h i s  s t a n d a r d .  A l though  

t h e  d e f e n d a n t  a r g u e s  t h a t  t h e  t e s t i m o n y  o f  t h e  o f f i c e r s  con- 

c e r n i n g  h i s  o b s e r v a t i o n  of  a p e r s o n  i n  t h e  g a r a g e  p o r t i o n  of t h e  

s t o r e  b u i l d i n g  s h o r t l y  b e f o r e  d e f e n d a n t ' s  a p p r e h e n s i o n  is 

unwor thy  o f  b e l i e f  and t h a t  m i s s i n g  t o o l s  from t h e  g a r a g e  were 

n e v e r  r e c o v e r e d ,  t h e s e  c o n t e n t i o n s  i n  no way p r e v e n t  any  r a t i o n a l  

j u r o r  from c o n c l u d i n g  t h a t  d e f e n d a n t  u n l a w f u l l y  e n t e r e d  t h e  Snake 

Eyes  S t o r e  w i t h  t h e  i n t e n t  of  commi t t i ng  t h e £  t t h e r e i n .  

Af f  i rmed . 
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W e  c o n c u r :  


