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J u s t i c e  Frank B. Morrison, Jr . ,  d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

On March 31, 1977, t h e  C i t y  of Helena f i l e d  an  a p p l i c a t i o n  

f o r  a  r a t e  i n c r e a s e  f o r  t h e  water  u t i l i t y  s e r v i c e  owned by 

t h e  C i t y .  P a r t  of  t h e  reques ted  r a t e  i n c r e a s e  was f o r  

amor t i za t ion  of an e x i s t i n g  ope ra t ing  d e f i c i t  i n  t h e  water  

s e r v i c e s  fund.  The amount of t h e  d e f i c i t  was $311,360.51. 

A hear ing  on t h i s  a p p l i c a t i o n  was he ld  be fo re  t h e  P u b l i c  

Se rv i ce  Commission (PSC) June 2 1 ,  1977. On A p r i l  3, 1978, 

t h e  PSC i s s u e d  o r d e r  no. 4335(a ) ,  which denied t h e  C i t y ' s  

r e q u e s t  f o r  amor t i za t ion  of t h e  p a s t  o p e r a t i n g  l o s s .  

The C i t y  of Helena f i l e d  a  p e t i t i o n  f o r  j u d i c i a l  review 

w i t h  t h e  Lewis and Clark  County D i s t r i c t  Cour t  on May 2 4 ,  

1978. On J u l y  11, 1979, t h e  D i s t r i c t  Court  upheld t h e  

d e c i s i o n  of  t h e  PSC denying amor ti za t ion .  

I n  1977, t h e  C i t y  of B i l l i n g s  au tho r i zed  t h e  engineer ing  

f i r m  of Black and Veatch t o  conduct  a  r a t e  s tudy  r ega rd ing  

t h e  municipally-owned water  u t i l i t y .  Black and Veatch 

determined t h a t  i f  t h e  C i t y  of B i l l i n g s  cont inued t o  o p e r a t e  

under t h e  c u r r e n t  r a t e s ,  i t  would have a  monthly d e f i c i t  of 

$84,000. The engineer ing  f i r m  c a l c u l a t e d  t h a t  a  65 p e r c e n t  

i n c r e a s e  i n  t h e  water  r a t e s ,  amounting t o  an  annual  i n c r e a s e  

i n  revenues of $1,636,000, was necessary  t o  main ta in  t h e  

water  u t i l i t y  on a  sound f i n a n c i a l  b a s i s .  

On September 1 2 ,  1977, t h e  recommended i n c r e a s e  was 

adopted by a  unanimous v o t e  of t h e  B i l l i n g s  C i t y  Counsel.  

On October 17 ,  1977, t h e  C i t y  of B i l l i n g s  f i l e d  a  p e t i t i o n  

wi th  t h e  Montana PSC seek ing  approval  of t h e  new rates f o r  

t h e  pe r iod  January 1978 through June 1980. The C i t y  of 

B i l l i n g s  a l s o  p e t i t i o n e d  f o r  a  temporary r a t e  i n c r e a s e ,  t o  

be  e f f e c t i v e  dur ing  t h e  pendency of t h e  r a t e  proceedings.  



The B i l l i n g s  Heights  water  d i s t r i c t  and t h e  Montana 

Consumer Counsel i n t e rvened  i n  t h e  proceedings .  

On March 6 ,  1978, t h e  PSC gran ted  t h e  C i t y  of B i l l i n g s  

a temporary r a t e  i n c r e a s e .  On March 2 1 ,  1978, a hea r ing  on 

t h e  proposed permanent r a t e  i n c r e a s e  was he ld  be fo re  t h e  

PSC. 

On J u l y  1 7 ,  1978, t h e  PSC i s sued  i t s  f i n d i n g s  of f a c t ,  

conc lus ions  of law and o r d e r .  The PSC g ran ted  t h e  C i t y  of 

B i l l i n g s  a 42 p e r c e n t  i n c r e a s e  i n  i t s  water  r a t e s  amounting 

t o  an annual  revenue of $1,069,728. The PSC determined t h a t  

p a s t  l o s s e s  s u f f e r e d  by t h e  water  u t i l i t y  could n o t  be 

cons idered  i n  s e t t i n g  t h e  new r a t e  i n c r e a s e .  The PSC a l s o  

s e t  f o r t h  c o s t  of s e r v i c e  a l l o c a t i o n s  f o r  t h e  C i t y  of B i l l i n g s  

t o  ab ide  by. 

The Montana Consumer Counsel p e t i t i o n e d  t h e  D i s t r i c t  

Court  of t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  Lewis and Clark County, 

f o r  j u d i c i a l  review of t h e  PSC1s o r d e r .  The C i t y  of B i l l i n g s  

sought  j u d i c i a l  review of t h e  same PSC o r d e r  be fo re  t h e  

D i s t r i c t  Cour t  of t h e  Th i r t een th  J u d i c i a l  D i s t r i c t ,  Yellowstone 

County. The venue c o n f l i c t  was r e so lved  by a Supreme Court  

o r d e r  on A p r i l  6 ,  1979, f i n d i n g  t h e  Yellowstone County 

D i s t r i c t  Court  t h e  proper  venue f o r  p roces s ing  t h e  p e t i t i o n s .  

Both appea l s  were conso l ida t ed  f o r  hear ing  by agreement of 

t h e  p a r t i e s .  

The m a t t e r s  w e r e  heard be fo re  t h e  T h i r t e e n t h  J u d i c i a l  

D i s t r i c t  Cour t  on May 8, 1980. On September 19 ,  1980, t h e  

D i s t r i c t  Cour t  i s s u e d  an  op in ion  and o r d e r ,  a f f i r m i n g  t h e  

PSC1s d e c i s i o n  excep t  i n  one r e s p e c t .  The D i s t r i c t  Court  

found t h a t  t h e  PSC e r r e d  i n  holding t h a t  p a s t  l o s s e s  of t h e  

u t i l i t y  could n o t  be taken i n t o  c o n s i d e r a t i o n  i n  determining 

a r a t e  i n c r e a s e .  



The ~ i s t r i c t  C o u r t ' s  o r d e r  was c e r t i f i e d  a s  f i n a l  and 

s u b j e c t  t o  appea l  by an o r d e r  da ted  October 1 4 ,  1980. 

The fo l lowing  i s s u e s  a r e  r a i s e d  on appea l :  

1. Whether t h e  PSC has j u r i s d i c t i o n  over  t he  C i t y  of 

B i l l i n g s  wate r  u t i l i t y  s e r v i c e ?  

2. Whether t h e  PSC has  j u r i s d i c t i o n  over  t h e  B i l l i n g s  

Heights  wate r  d i s t r i c t  water  u t i l i t y  s e r v i c e ?  

3 .  Whether t h e  PSC f a i l e d  t o  g r a n t  t h e  C i t y  of B i l l i n g s  

and t h e  C i t y  of Helena a  s u f f i c i e n t  r a t e  i n c r e a s e  t o  m e e t  

t h e  revenue needs of t h e  r e s p e c t i v e  water  u t i l i t i e s  because 

t h e  PSC re fused  t o  cons ide r  p a s t  l o s s e s  s u f f e r e d  by t h e  

municipal  w a t e r u t i l i t i e s ?  

4 .  Whether t h e  PSC f a i l e d  t o  g r a n t  t h e  C i t y  of B i l l i n g s  

a  s u f f i c i e n t  r a t e  i n c r e a s e  by r e f u s i n g  t o  a c c e p t  t h e  C i t y ' s  

p r o j e c t e d  o p e r a t i o n  and maintenance c o s t s ?  

5. Whether t h e  PSC was r equ i r ed  t o  comply wi th  a l l  c i t y  

bond ord inance  requirements  when e s t a b l i s h i n g  a  s u f f i c i e n t  

r a t e  i n c r e a s e ?  

6.  Whether t h e  PSC determined s u f f i c i e n c y  of t h e  r a t e  

i n c r e a s e  w i thou t  normal iz ing t e s t - y e a r  d a t a  t o  r e f l e c t  

weather cond i t i ons?  

7 .  Whether t h e  PSC e r r e d  i n  a l l o c a t i n g  t h e  c o s t  of 

s e r v i c e s  among C i t y  of B i l l i n g s  customers by r e f u s i n g  t o  

a c c e p t  t h e  C i t y ' s  e x t r a  c a p a c i t y  f a c t o r  ass igned  t h e  ~ i l l i n g s  

Heights  water  d i s t r i c t  pursuant  t o  a  c o n t r a c t  p rov i s ion  

conta ined  i n  t h e  C i  t y - D i s t r i c t  water  supply c o n t r a c t ?  

8.  Whether t h e  PSC e r r e d  i n  a l l o c a t i n g  t h e  c o s t  of 

s e r v i c e s  among c i t y  customers by g r a n t i n g  a  r a t e  of r e t u r n  

c r e d i t  of 27 .5  p e r c e n t  t o  B i l l i n g s  Height  wate r  d i s t r i c t  

customers who l i v e  w i t h i n  c i t y  l i m i t s ?  

9. Whether t h e  PSC o r d e r  r e q u i r i n g  t h e  C i t y  of ~ i l l i n g s  

t o  e s t a b l i s h  a  r e c u r r i n g  annual  c a p i t a l  improvements account  



and r e p o r t  a c t i v i t y  i n  such account  i n t e r f e r e s  wi th  t h e  

C i t y  ' s management a u t h o r i t y ?  

10.  Whether t h e  PSC o v e r s t a t e d  t h e  C i t y  of B i l l i n g s '  

revenue needs by n o t  cons ide r ing  t h e  excess  "coverage f a c t o r "  

monies t o  be a n  o f f s e t  t o  t h e  C i t y ' s  r e q u i r e d  expendi ture  

needs. 

11. Whether t h e  D i s t r i c t  Court  e r r e d  by a l lowing  a d d i t i o n a l  

evidence subsequent t o  t h e  agency hear ing .  

The C i t y  of B i l l i n g s  contends  t h a t  p r o v i s i o n s  conta ined  

i n  t h e  Municipal Revenue Bonds Act of 1939, s e c t i o n s  7-7- 

4 4 0 1 ,  e t  s e q . ,  MCA, which confer  r a t e s e t t i n g  a u t h o r i t y  upon 

m u n i c i p a l i t i e s ,  exempts muncipally-owned water  u t i l i t i e s  

from t h e  j u r i s d i c t i o n  of t h e  PSC. The s p e c i f i c  p r o v i s i o n s  

r ead  as fol lows:  

" I n  a d d i t i o n  t o  t h e  powers which it  may now have, any 
m u n i c i p a l i t y  s h a l l  have t h e  power under t h i s  p a r t  t o :  

" ( 3 )  p r e s c r i b e  and c o l l e c t  r a t e s ,  f e e s ,  and charges  
f o r  t h e  s e r v i c e s ,  f a c i l i t i e s ,  and commodities f u r -  
n ished by such under taking."  (Sec t ion  7-7-4404, MCA.) 

"The governing body of a  mun ic ipa l i t y  i s s u i n g  bonds 
pu r suan t  t o  t h i s  p a r t  s h a l l  p r e s c r i b e  and c o l l e c t  
reasonable  r a t e s ,  f e e s ,  o r  charges  f o r  t h e  s e r v i c e s ,  
f a c i l i t i e s ,  and commodities of such under tak ing  and 
s h a l l  r e v i s e  such r a t e s ,  f e e s  o r  charges  from t i m e  
t o  t ime whenever necessary  s o  t h a t  such under tak ing  
s h a l l  be and always remain se l f - suppor t ing . "  (Sec t ion  
7-7-4424 (1) , MCA. ) 

The P u b l i c  U t i l i t i e s  and C a r r i e r s  Act,  s e c t i o n s  69-1- 

1 0 1 ,  e t  s e q . ,  MCA, enac ted  i n  1913, g r a n t s  t h e  PSC ". . . 
f u l l  power of supe rv i s ion ,  r e g u l a t i o n ,  and c o n t r o l  of . . . 
p u b l i c  u t i l i t i e s  . . . t o  t h e  exc lus ion  of t h e  j u r i s d i c t i o n ,  

r e g u l a t i o n ,  and c o n t r o l  of such u t i l i t i e s  by any m u n i c i p a l i t y ,  

town o r  v i l l a g e . "  Sec t ion  69-3-102, MCA. I t  i s  c l e a r  t h a t  

a  municipally-owned w a t e r  u t i l i t y  f i t s  w i t h i n  t h e  d e f i n i t i o n  

of  a  " p u b l i c  u t i l i t y " ,  s e t  f o r t h  i n  s e c t i o n  69-3-101, MCA: 



". . . every  co rpo ra t ion ,  both  p u b l i c  and p r i v a t e ,  
company, i n d i v i d u a l ,  a s s o c i a t i o n  of i n d i v i d u a l s ,  
t h e i r  l e s s e e s ,  t r u s t e e s ,  o r  r e c e i v e r s  appointed by 
any c o u r t  whatsoever,  t h a t  now o r  h e r e a f t e r  may own, 
o p e r a t e ,  o r  c o n t r o l  any p l a n t  o r  equipment, any p a r t  
of a  p l a n t  o r  equipment, o r  any wate r  r i g h t  w i t h i n  
t h e  s t a t e  f o r  t h e  produc t ion ,  d e l i v e r y  o r  f u r n i s h i n g  
f o r  o r  t o  o t h e r  persons ,  f i rms ,  a s s o c i a t i o n s ,  o r  
c o r p o r a t i o n s ,  p r i v a t e  o r  municipal:  

". . . ( 5 )  wate r  f o r  bus ines s ,  manufactur ing,  
household use ,  o r  sewerage s e r v i c e ,  whether w i t h i n  
t h e  l i m i t s  of m u n i c i p a l i t i e s ,  towns, o r  v i l l a g e s  o r  
e lsewhere  . . ." 
A s p e c i f i c  f u n c t i o n  of t h e  PSC i s  t h e  supe rv i s ion  and 

r e g u l a t i o n  of r a t e s  charged by p u b l i c  u t i l i t i e s .  Sec t ions  

69-3-301 and 69-3-302, MCA. Under t h e s e  p r o v i s i o n s  a  p u b l i c  

u t i l i t y  must f i l e  schedules  of i t s  rates, t o l l s ,  o r  charges  

w i t h  t h e  PSC. Any changes i n  t h e s e  schedules  must be  approved 

by t h e  PSC. The PSC, pu r suan t  t o  s e c t i o n  69-3-303, MCA, 

must n o t i f y  t h e  p u b l i c  of such proposed changes and schedule  

a  hear ing  on t h e  m a t t e r .  

Following a  hear ing ,  i f  t h e  proposed r a t e  schedules  a r e  

found t o  be ". . . u n j u s t ,  unreasonable  o r  u n j u s t l y  d i sc r imina -  

t o r y  o r  t o  be p r e f e r e n t i a l  o r  o therwise  i n  v i o l a t i o n  of t h e  

p r o v i s i o n s  of t h i s  c h a p t e r , "  then " t h e  commission s h a l l  

have t h e  power t o  f i x  and o r d e r  s u b s t i t u t e d  t h e r e f o r  such 

r a t e s ,  t o l l s ,  charges ,  o r  schedules  a s  s h a l l  be j u s t  and 

reasonable  . . ." Sec t ion  69-3-330, MCA. 

The C i t y  of B i l l i n g s  contends t h a t  t h i s  power of t h e  

PSC i s  i r r e c o n c i l a b l e  w i th  t h e  municipal  powers se t  f o r t h  i n  

t h e  Municipal Revenue Bonds Act of 1939. The Bonds Act 

s p e c i f i c a l l y  p rov ides  t h a t Z " ( 3 )  I n s o f a r  a s  t h e  p r o v i s i o n s  of 

t h i s  p a r t  a r e  i n c o n s i s t e n t  w i th  t h e  p r o v i s i o n s  of any o t h e r  

g e n e r a l ,  s p e c i a l ,  o r  l o c a l  law, t h e  p r o v i s i o n s  of t h i s  p a r t  

s h a l l  be c o n t r o l l i n g . "  Sec t ion  7-7-4403(3), MCA. C i t y  of 

B i l l i n g s  a rgues  t h a t  t h e  r a t e  s e t t i n g  a u t h o r i t y  of a  m u n i c i p a l i t y  

under t h i s  Bonds Act n e c e s s a r i l y  p rec ludes  PSC j u r i s d i c t i o n .  



I t  must be noted a t  t h e  o u t s e t  t h a t  t h e  Municipal 

Revenue Bonds Act of 1939 does  n o t  e x p r e s s l y  r e p e a l  t h e  

P u b l i c  U t i l i t i e s  and C a r r i e r s  Act,  T i t l e  69. To g i v e  credence 

t o  t h e  con ten t ions  of t h e  C i t y  of B i l l i n g s  would n e c e s s i t a t e  

a  f i n d i n g  of r e p e a l  by imp l i ca t ion .  Such r e p e a l  by i m p l i c a t i o n  

i s  n o t  favored i n  Montana. London Guaranty & Accident  Co. 

v. I n d u s t r i a l  Acc. Board (1928) ,  82 Mont. 304, 266 P.  1103. 

This  Court  has  s t a t e d  t h a t  ". . . an  impl ied  r e p e a l  r e s u l t s  

on ly  from an enactment,  t h e  terms and necessary  o p e r a t i o n  of 

which cannot  be harmonized wi th  t h e  terms and necessary  

e f f e c t  of an earlier Act. " ( C i t a t i o n s  omitted.1) London Guaranty 

& Accident  Co., supra ,  266 P. a t  1105. I n  determining 

whether t h e  Municipal Revenue Bonds Act of 1939 and t h e  

P u b l i c  U t i l i t i e s  and C a r r i e r s  A c t  can be harmonized t h e  

i n t e n t i o n  of t h e  l e g i s l a t u r e  i s  c o n t r o l l i n g .  Sec t ion  1-2-  

102, MCA. 

A f t e r  a c a r e f u l  review of t h e  Municipal Revenue Bonds 

Act of  1939 and t h e  Pub l i c  U t i l i t i e s  and C a r r i e r s  Act ,  w e  

f i n d  t h a t  t h e  p r o v i s i o n s  of t h e  two a c t s  can be harmonized. 

The l e g i s l a t u r e  recognized t h a t  m u n i c i p a l i t i e s  had t h e  b e s t  

r e sou rces  a v a i l a b l e  t o  a r r i v e  a t  an  i n i t i a l  de te rmina t ion  of 

what t h e  r a t e  o r  t o l l  should be f o r  t h e  u t i l i t y  s e r v i c e  

provided.  The l e g i s l a t u r e  f u r t h e r  recognized t h e  m u n i c i p a l i t i e s '  

i n h e r e n t  i n t e r e s t  i n  c o l l e c t i n g  t h e  r a t e s  o r  t o l l s  charged.  

Thus t h e  l e g i s l a t u r e  g ran ted  m u n i c i p a l i t i e s  t h e s e  powers 

under t h e  Municipal Revenue Bonds Act a s  w e l l  a s  o t h e r  a c t s .  

However, nothing i n  t h e  Municipal Revenue Bonds Act 

prec ludes  a  review of such r a t e  de t e rmina t ions .  This  i s  

p r e c i s e l y  t h e  f u n c t i o n  of  t h e  PSC. The l e g i s l a t u r e  in tended  

such a  review p roces s  by t h e  very c r e a t i o n  of such a  r e g u l a t o r y  

and superv isory  body. 



W e  hold t h a t  m u n i c i p a l i t i e s  - do e s t a b l i s h  r a t e s  f o r  

t h e i r  s e r v i c e s  a s  r e q u i r e d  by s e c t i o n s  7-7-4404 and 7-7- 

4 4 2 4 ,  MCA, when m u n i c i p a l i t i e s  comply wi th  t h e  PSC r e p o r t i n g  

requirements  s e t  f o r t h  i n  s e c t i o n s  69-3-301 and 69-3-302, 

MCA. The r e g u l a t o r y  a u t h o r i t y  of t h e  PSC does  n o t  d imin ish  

a  m u n i c i p a l i t y ' s  a b i l i t y  t o  e s t a b l i s h  an i n i t i a l  r a t e  schedule .  

The two a c t s  a r e  n o t  i r r e c o n c i l a b l e ,  and t h e  PSC has  j u r i s d i c -  

t i o n  over municipally-owned u t i l i t i e s .  

The second j u r i s d i c t i o n a l  i s s u e  a r i s e s  as a  r e s u l t  of 

t h e  PSC o r d e r  r e q u i r i n g  t h e  C i t y  of B i l l i n g s  and t h e  B i l l i n g s  

Heights  water  d i s t r i c t  t o  e n t e r  i n t o  a  s t i p u l a t i o n  through 

which a  c o s t  of s e r v i c e  c r e d i t  f o r  d i s t r i c t  customers l i v i n g  

w i t h i n  B i l l i n g s  c i t y  l i m i t s  could be implemented. I n  a  

p r i o r  o r d e r ,  no. 4366, rendered J u l y  20, 1977, of which t h i s  

Court  t a k e s  j u d i c i a l  n o t i c e  pursuant  t o  Rule 202 ( b )  ( 4 )  , 

Mont. R. Evid. , t h e  PSC determined t h a t  " [ r ]  a  t h e r  than be ing  

s u b j e c t  t o  Commission c o n t r o l ,  t h e s e  [County Water D i s t r i c t s ]  

a r e  s u b j e c t  t o  t h e  c o n t r o l  and ratemaking power of  t h e i r  own 

board of d i r e c t o r s  . . ." I f  t h i s  de t e rmina t ion  ho lds  t r u e ,  

t h e  PSC had no a u t h o r i t y  t o  o rde r  t h e  B i l l i n g s  Heights wate r  

d i s t r i c t  t o  e n t e r  i n t o  t h e  s t i p u l a t i o n  w i t h  t h e  C i t y  of 

B i l l i n g s .  Thus, t h i s  Court  must review t h e  j u r i s d i c t i o n a l  

parameters  of t h e  PSC over county water  d i s t r i c t s  c r e a t e d  

under s e c t i o n s  7-13-2201 through 7-13-2348, MCA. 

Although t h e  PSC acknowledged i n  o r d e r  no. 4366 t h a t  

county w a t e r  d i s t r i c t s  c l e a r l y  f i t  t h e  d e f i n i t i o n  of a  

" p u b l i c  u t i l i t y "  a s  s e t  f o r t h  i n  s e c t i o n  69-3-101(5), MCA, 

it d e c l i n e d  j u r i s d i c t i o n  over  county wate r  d i s t r i c t s  based 

p r i m a r i l y  on s e c t i o n  7-13-2301 ( I ) ,  MCA. Th is  s t a t u t e  p rov ides  

t h a t :  "The board of d i r e c t o r s  s h a l l  f i x  a l l  water  and sewer 

r a t e s  and s h a l l ,  through t h e  g e n e r a l  manager, c o l l e c t  t h e  



sewer charges  and t h e  charges  f o r  t h e  s a l e  and d i s t r i b u t i o n  

of  water  t o  a l l  u se r s . "  

The board of d i r e c t o r s  i s  a  s p e c i a l l y  e l e c t e d  body 

whose s o l e  f u n c t i o n  i s  t o  govern t h e  wate r  d i s t r i c t .  Sec t ion  

7-13-2231 ( 2 ) ,  MCA. I t  i s  t h e  p o s i t i o n  of t h e  PSC t h a t  t h i s  

s t a t u t o r i l y - c r e a t e d  governing body d i s p l a c e s  t h e  r e g u l a t o r y  

f u n c t i o n  of t h e  PSC. 

A f t e r  review of s e c t i o n s  7-13-2201 through 7-13-2348, 

MCA, w e  cannot  ag ree  w i th  t h i s  p o s i t i o n .  Nothing w i t h i n  

t h e s e  s t a t u t e s  e x p r e s s l y  prec ludes  t h e  review and r e g u l a t o r y  

p roces s  of t h e  PSC pursuant  t o  T i t l e  69, MCA. This  board of 

d i r e c t o r s  was on ly  in tended  t o  d i s p l a c e  t h e  county com- 

m i s s i o n e r s '  a u t h o r i t y  w i th  r ega rd  t o  water  and sewer f u n c t i o n s .  

Sec t ion  7-13-2231(2), MCA. Thus, t h e  f u n c t i o n  of county 

water  d i s t r i c t  commissioners resembles t h e  f u n c t i o n  of 

m u n i c i p a l i t i e s  i n  t h e  ratemaking process .  The board of 

d i r e c t o r s  i s  empowered t o  e s t a b l i s h  r a t e s ;  however, such 

r a t e s  a r e  s u b j e c t  t o  review and a l t e r a t i o n  by t h e  PSC i f  

u n j u s t ,  unreasonable  o r  d i s c r imina to ry .  Sec t ion  69-3-330, 

MCA. This  i n t e r p r e t a t i o n  i s  b u t t r e s s e d  by s e c t i o n  7-13- 

2202, MCA: 

"Nothing i n  t h i s  p a r t  and p a r t  23 s h a l l  be s o  con- 
s t r u e d  a s  r e p e a l i n g  o r  i n  any wise  modifying t h e  
p rov i s ions  of any o t h e r  a c t  r e l a t i n g  t o  water  o r  
sewers . . . I 1  

Sure ly ,  t h e  l e g i s l a t u r e  had i n  mind t h e  p r o v i s i o n s  of T i t l e  

69, MCA, r ega rd ing  t h e  r e g u l a t i o n ,  supe rv i s ion ,  and c o n t r o l  

of p u b l i c  u t i l i t i e s  when it enacted l e g i s l a t i o n  g iv ing  rise 

t o  county water d i s t r i c t s .  Therefore ,  w e  hold  t h a t  t h e  PSC 

i s  i n v e s t e d  wi th  j u r i s d i c t i o n  over county wate r  d i s t r i c t s  

r e l a t i n g  t o  t h e  r a t e s e t t i n g  process .  The PSC had t h e  a u t h o r i t y  

t o  o r d e r  t h e  C i t y  of B i l l i n g s  and t h e  B i l l i n g s  Heights wate r  

d i s t r i c t  t o  e n t e r  i n t o  necessary  s t i p u l a t i o n s .  



I n  d i spos ing  of i s s u e s  no. 3  through 8,  t h i s  Court  i s  

guided by t h e  s tandard  of review s e t  f o r t h  i n  Cascade 

County Consumers Ass 'n .  v. Pub l i c  Serv.  Comfn. (1964) ,  1 4 4  

Mont. 169, 192-193, 394 P.2d 856, 868, c e r t . d e n . ,  380 U . S .  

" W e  have r e p e a t e d l y  he ld  t h a t  t h e r e  w i l l  be no 
i n t e r f e r e n c e  w i t h  t h e  o r d e r s  of t h e  Commission 
un less :  

" (1) they  go beyond t h e  power c o n s t i t u t i o n a l l y  
g iven ;  o r ,  

" ( 2 )  beyond t h e i r  s t a t u t o r y  power ; o r  

" ( 3 )  they  a r e  based upon a  mis take  of l a w .  

"However, q u e s t i o n s  of f a c t  may be involved i n  
de te rmina t ion  of q u e s t i o n s  of law, s o  t h a t  an  o r d e r ,  
r e g u l a r  on i t s  f a c e ,  may be set  a s i d e  i f  i t  appears :  

" (1) t h a t  t h e  r a t e  i s  s o  low a s  t o  be c o n f i s c a t o r y  
and i n  v i o l a t i o n  of t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  
a g a i n s t  t ak ing  p rope r ty  wi thout  due p roces s  of law; 
o r  

" ( 2 )  t h a t  t h e  Commission a c t e d  s o  a r b i t r a r i l y  and 
u n j u s t l y  a s  t o  f i x  r a t e s  c o n t r a r y  t o  evidence,  o r  
w i thou t  evidence t o  suppor t  it, o r  

" (3)  t h a t  t h e  a u t h o r i t y  t h e r e i n  involved has  been 
e x e r c i s e d  i n  such an unreasonable manner a s  t o  cause  
i t  t o  be w i th in  t h e  e lementary r u l e  t h a t  subs tance ,  
and n o t  shadow, determine t h e  v a l i d i t y  of t h e  ex- 
e r c i s e  of t h e  power. " ( C i t a t i o n s  omi t ted .  ) 

The C i t y  of B i l l i n g s  f i r s t  contends  t h a t  t h e  PSC e r r e d  

by r e f u s i n g  t o  a c c e p t  p r o j e c t i o n s  of f u t u r e  o p e r a t i n g  and 

maintenance expenses.  The C i t y  a s s e r t s  t h a t  t h i s  r e f u s a l  

amounts t o  a  mis take  of l a w  because t h e  r e f u s a l  was made i n  

". . . accordance wi th  numerous p a s t  c a s e s  . . ." 
No s t a t u t e  e x i s t s  denominating t h e  method o r  methods 

t h e  PSC must use  i n  reviewing and determining r a t e s .  I n  t h e  

c a s e  a t  b a r  t h e  PSC used known f i n a n c i a l  d a t a  supp l i ed  by 

t h e  C i t y  of B i l l i n g s  and then e i t h e r  added o r  s u b t r a c t e d  

known normalized changes and ad jus tments  i n  a r r i v i n g  a t  a 

t e s t - y e a r  c a l c u l a t i o n .  This  Court  has  a l r e a d y  determined 

t h a t  use  of t e s t - y e a r  c a l c u l a t i o n  and average-year r a t e  base  



i s  a  c o r r e c t  and proper  method of v a l u a t i o n .  P e t i t i o n  of 

Montana Power Co. E t c .  (1979) ,  - Mont. , 590 P.2d 1 1 4 0 ,  - 

36 St.Rep. 312. Therefore ,  we a f f i r m  t h e  PSC's u se  of t h i s  

p a r t i c u l a r  method of v a l u a t i o n  i n  t h e  c a s e  be fo re  us .  

Secondly, t h e  C i t y  of  B i l l i n g s  and t h e  C i t y  of Helena 

contend t h a t  t h e  PSC e r r e d  by r e f u s i n g  t o  cons ide r  p a s t  

l o s s e s  s u f f e r e d  by t h e  municipally-owned water  u t i l i t i e s ,  

when determining t h e  new rates. 

I t  i s  c l e a r l y  t h e  law t h a t  u t i l i t i e s  may n o t  s e t  t h e i r  

r a t e s  s o  a s  t o  amor t ize  p a s t  d e f i c i t s .  The foundat ion case 

f o r  t h i s  r u l e  i s  Galveston Elec.  Co. v.  Galveston (1922) ,  

258 U.S. 388, 395, 4 2  S.Ct. 351, 354, 66 L.Ed. 678, 683, where 

t h e  United S t a t e s  Supreme Court  s t a t e d :  

"A company which has  f a i l e d  t o  s ecu re  from year  t o  
yea r  s u f f i c i e n t  ea rn ings  t o  keep t h e  investment  un- 
impaired and t o  pay a  f a i r  r e t u r n ,  whether i t s  f a i l -  
u r e  was t h e  r e s u l t  of imprudence i n  engaging i n  t h e  
e n t e r p r i s e ,  o r  of e r r o r s  i n  management, o r  of omission 
t o  e x a c t  proper  p r i c e s  f o r  i t s  o u t p u t ,  cannot  e r e c t  
o u t  of p a s t  d e f i c i t s  a  l e g a l  b a s i s  f o r  holding con- 
f i s c a t o r y  f o r  t h e  f u t u r e ,  r a t e s  which would, on t h e  
b a s i s  of p r e s e n t  reproduc t ion  va lue ,  o the rwi se  be 
compensatory. " 

Based on t h i s ,  f e d e r a l  c o u r t s  have c o n s i s t e n t l y  adhered t o  

t h e  "no l o s s e s  rule . ' !  This  r u l e  was r e c e n t l y  espoused i n  
(D.C.  C i r .  

Nader v.  F.C.C. / 1 9 7 5 ) ,  520 F.2d 182, 202, where t h e  c o u r t  

s t a t e d :  

" I t  i s ,  of cou r se ,  a  c a r d i n a l  p r i n c i p l e  of r a t e -  
making t h a t  a  u t i l i t y  may n o t  s e t  r a t e s  t o  recoup 
p a s t  l o s s e s ,  nor may t h e  Commission p r e s c r i b e  r a t e s  on 
t h a t  p r i n c i p l e .  " 

However, a s  t h e  C i t y  c o r r e c t l y  p o i n t s  o u t ,  t h i s  l i n e  of 

c a s e s  i nvo lves  on ly  p r i v a t e  investment  u t i l i t i e s .  The C i ty  

would have t h i s  Court  d i s t i n g u i s h  between municipal  u t i l i t i e s ,  

where no p r o f i t  o r  r a t e  of r e t u r n  i s  al lowed and p r i v a t e  i n -  

ves tment  u t i l i t i e s ,  where a p r o f i t  margin i s  all-owed i n  t h e  

rate.  The C i t y  c la ims  t h a t  s i n c e  municipal  u t i l i t i e s  have 

no p r o f i t  margin t o  f a l l  back on, t h e i r  l o s s e s  should be 

amort ized by f u t u r e  r a t e  i nc rease .  



Admittedly,  m u n i c i p a l i t i e s  a r e  caught  i n  an i n f l a t i o n a r y  

squeeze. However, t h e  c a s e  l a w  r ega rd ing  t h e  "no l o s s  r u l e "  

does  n o t  r e s t r i c t  t h a t  r u l e  t o  p r i v a t e  investment  u t i l i t i e s .  

The PSC has  n o t  been unmindful of t h e  problems faced  by t h e  

C i ty .  The PSC has  i n  t h e  p a s t ,  and i n  t h i s  ca se ,  g iven 

m u n i c i p a l i t i e s  s p e c i a l  t r ea tmen t ,  by a l lowing  m u n i c i p a l i t i e s  

s u f f i c i e n t  money t o  complete a l l  improvement p r o j e c t s  which 

have been d e f e r r e d .  D e f e r r a l  of improvements i s  one means a  

c i t y  has  t o  p rov ide  money f o r  o t h e r  expend i tu re s .  When t h e  

PSC g r a n t s  s u f f i c i e n t  funds  t o  make up t h e s e  p r o j e c t s ,  it i s  

i n  e f f e c t ,  making up p a s t  l o s s e s  of t h e  c i t y  under a  c o n t r o l l e d  

p l an .  This  appears  t o  be a  b e t t e r  p o l i c y  r ega rd ing  l o s s e s  

and t o  an  e x t e n t  avo ids  i n e f f i c i e n t  management. Therefore ,  

we hold t h a t  t h e  PSC i s  n o t  r equ i r ed  t o  cons ide r  t h e  p a s t  

l o s s e s  s u f f e r e d  by t h e  municipally-owned u t i l i t y  a s  p a r t  of  

t h e  rate base  f o r  e s t a b l i s h i n g  a  new rate. 

The C i t y  of B i l l i n g s  nex t  contends t h a t  t h e  PSC e r r e d  

by n o t  c o r r e c t l y  apply ing  a l l  of t h e  C i t y ' s  revenue bond 

coverage tests conta ined  i n  t h e  C i t y ' s  bond ord inances .  The 

C i t y  p o i n t s  o u t  t h a t  t h e s e  bond ord inances  c o n t a i n  t h r e e  

s e p a r a t e  coverage t e s t s ;  one h i s t o r i c a l  i n  a p p l i c a t i o n  and 

two p rospec t ive  i n  a p p l i c a t i o n .  

The b a s i c  purpose of t h e s e  coverage tests i s  t o  prov ide  

some s e c u r i t y  f o r  p r e s e n t  bond ho lde r s .  These tests s t a t e  t h a t  

t h e  mun ic ipa l i t y  may n o t  i n c u r  new bond indebtedness  u n l e s s  

n e t  revenue t o  be genera ted  by t h e  u t i l i t y  e q u a l s  an  es- 

t a b l i s h e d  amount bo th  a t  t h e  t i m e  of i s suance  a s  w e l l  a s  f o r  

f i v e  consecut ive  y e a r s  fo l lowing  i s suance .  Thus, a s  conceded 

by counse l  f o r  t h e  C i t y  a t  o r a l  argument, t h e s e  coverage 

tests r e l a t e  s o l e l y  t o  t h e  C i t y ' s  a b i l i t y  t o  i s s u e  new 

bonds. I f  t h e s e  t e s t s  cannot  be met by t h e  r a t e s  al lowed by 

t h e  PSC, t h e  C i t y  cannot  i n c u r  new indebtedness ;  however, 

t h i s  does n o t  p l a c e  e x i s t i n g  bonds i n  d e f a u l t .  



I n  e s t a b l i s h i n g  a  new r a t e  f o r  t h e  C i t y  of  B i l l i n g s ,  

t h e  PSC a p p l i e d  on ly  t h e  h i s t o r i c a l  coverage tes t  i n  determining 

t h e  C i t y ' s  revenue requirements  necessary  t o  s a t i s f y  i t s  

bond d e b t  s e r v i c e  f o r  t h e  p e t i t i o n e d  a p p l i c a t i o n  pe r iod .  

The C i t y  of ~ i l l i n g s  had a  proposed bond i s suance  scheduled 

f o r  1979 which could have been precluded f o r  f a i l u r e  t o  m e e t  

t h e  bond ord inance  requirements .  However, t h e  PSC e l imina t ed  

such an occur rence ,  a t  l e a s t  wi th  r ega rd  t o  r a t e  s u f f i c i e n c y ,  

by o rde r ing  t h a t  t h e  C i t y  ". . . upon s a l e  of 1979 bond 

i s s u e  . . . f i l e  t a r i f f s  r e f l e c t i n g  an  a c r o s s  t h e  board 

percen tage  i n c r e a s e  equa l  t o  t h e  i n c r e a s e  i n  revenues necessary  

t o  m e e t  t h e  expenses i n c u r r e d  i n  t h e  new bond i s suance ."  

Thus, t h e  PSC, a l though  n o t  i n  s t r i c t  compliance wi th  t h e  

C i t y  ord inances ,  g ran ted  a s u f f i c i e n t  r a t e  t o  meet t h e  

C i t y ' s  r equ i r ed  bond d e b t  s e r v i c e  amount. 

There i s  no d i r e c t i v e ,  e i t h e r  s t a t u t o r y  o r  j u d i c i a l ,  

which r e q u i r e s  t h e  PSC t o  s t r i c t l y  comply w i t h  C i t y  bond 

ord inance  mandates. Such ord inances  a r e  n o t  b inding upon 

t h e  PSC and t h e  PSC i n  no way a c t s  a s  an i n s u r e r  f o r  municipal  

bond i s suances .  Therefore ,  t h e  PSC p rope r ly  a c t e d  w i t h i n  i t s  

realm of d i s c r e t i o n  i n  determining t h e  C i t y ' s  necessary  bond 

d e b t  s e r v i c e  requirements  and i n  s e t t i n g  r a t e s  accord ing ly .  

The l a s t  i s s u e  r a i s e d  by t h e  C i t y  of B i l l i n g s  w i th  

r ega rd  t o  i n s u f f i c i e n c y  of t h e  r a t e  g ran t ed ,  concerns  normaliza- 

t i o n  of t e s t - y e a r  d a t a  t o  r e f l e c t  weather cond i t i ons .  The 

C i t y  a s s e r t s  t h a t  t h e  PSC e r r e d  i n  n o t  t ak ing  i n t o  account  

d rought  c o n d i t i o n s  i n  1977, t h e  year  which t h e  PSC used a s  

i t s  t e s t  year  f o r  c a l c u l a t i o n s .  The C i t y  a s s e r t s  t h a t  t h i s  

f a i l u r e  on t h e  p a r t  of t h e  PSC ove re s t ima te s  t he  C i t y ' s  

revenues and thus  underes t imates  t h e  needed r a t e  i n c r e a s e .  

The PSC has no s t a t u t o r y  du ty  t o  normal ize  t e s t - y e a r  

d a t a .  Therefore  i t  i s  w i t h i n  i t s  d i s c r e t i o n  t o  determine 



when normal iza t ion  i s  necessary.  Testimony r ega rd ing  normaliza- 

t i o n  w a s  p resen ted  t o  t h e  PSC a t  t h e  hear ing .  The c a l c u l a t i o n s  

of t h e  PSC based on t h e  1977 t e s t -yea r  d a t a  do n o t  r e f l e c t  

any ad jus tments  w i t h  r e s p e c t  t o  weather cond i t i ons .  Impl ied ly ,  

t h e  PSC deemed normal iza t ion  unnecessary i n  t h i s  ca se .  

W e  w i l l  n o t  s u b s t i t u t e  ou r  judgment f o r  t h a t  of  t h e  

PSC on appea l .  The PSC had evidence be fo re  i t  upon which t o  

r each  a  de t e rmina t ion  on t h i s  i s s u e .  The PSC d i d  n o t  a c t  

unreasonably nor d i d  i t  e s t a b l i s h  a  r a t e  which w a s  s o  low a s  

t o  be c o n f i s c a t o r y .  Cascade County Consumers Ass 'n . ,  supra .  

Therefore ,  t h e  PSC's de te rmina t ion  i s  n o t  c l e a r l y  erroneous 

and must be upheld.  Rule 52 ( a )  , M. R.Civ. P . 
The C i t y  of B i l l i n g s  contends t h a t  t h e  PSC e r r e d  i n  

a l l o c a t i n g  c o s t  of s e r v i c e s  t o  t h e  B i l l i n g s  Heights  water  

d i s t r i c t  based upon a d i f f e r e n t  e x t r a  c a p a c i t y  f a c t o r  than  

t h a t  proposed by t h e  C i t y  and upon a  d i f f e r e n t  r a t e  of  

r e t u r n  f o r  c i t y  r e s i d e n t s  who r e c e i v e  w a t e r  from t h e  D i s t r i c t .  

The PSC heard  tes t imony from a l l  p a r t i e s  r ega rd ing  t h e  

c a l c u l a t i o n  of t h e  e x t r a  c a p a c i t y  f a c t o r  t o  be ass igned  t h e  

B i l l i n g s  Heights  water  d i s t r i c t  f o r  use  i n  a l l o c a t i n g  t h e  

d i s t r i c t ' s  c o s t s  of s e r v i c e .  The PSC chose t o  r e j e c t  t h e  

C i t y ' s  proposed e x t r a  c a p a c i t y  f a c t o r  which was based upon a  

c o n t r a c t  p rov i s ion  between t h e  two p a r t i e s .  I n s t e a d  t h e  PSC 

chose t o  a s s i g n  an e x t r a  c a p a c i t y  f a c t o r  based upon a c t u a l  

wate r  use  a s  de r ived  from wi tnes ses  t e s t i f y i n g  f o r  t h e  

d i s t r i c t  a s  w e l l  a s  comparisons de r ived  from l a r g e  water  

consumers wi th  demands s i m i l a r  t o  t h e  B i l l i n g s  Heights  wate r  

d i s t r i c t .  The PSC had s u b s t a n t i a l  evidence be fo re  i t  i n  

determining the  e x t r a  c a p a c i t y  f a c t o r  t o  be  ass igned  t o  t h e  

d i s t r i c t .  This  d e c i s i o n  i s  n o t  c l e a r l y  erroneous and t h u s  

must be upheld. Rule 5 2 ( a ) ,  M.R.civ.P. 



Secondly, t h e  PSC determined t h a t  C i t y  r e s i d e n t s  

who were wate r  customers of t h e  d i s t r i c t  were e n t i t l e d  t o  

t h e  same c o s t  of s e r v i c e  b e n e f i t  which i n s i d e  C i t y  customers 

rece ived .  I n s i d e  C i t y  customers w e r e  a s s igned  a  6 . 2  p e r c e n t  

r a t e  of r e t u r n  whereas o u t s i d e  C i t y  customers were ass igned  

a  7 .5  p e r c e n t  rate of r e t u r n .  The reason  f o r  t h i s  d i f f e r e n t  

r a t e  of r e t u r n  was given by Robert  Benson, r a t e  a n a l y s t  f o r  

t h e  Black & Veatch c o n s u l t i n g  f i rm.  H i s  tes t imony r evea l ed  

t h a t  ". . . t h e r e  a r e  c e r t a i n  a n c i l l a r y  c o s t s  and o b l i g a t i o n s  

a s s o c i a t e d  wi th  t h e  Water System which t h e  C i t y  r e s i d e n t s  

a lone  bear  i n  t axes . "  Examples of t h e s e  c o s t s  and o b l i g a t i o n s  

a r e t V F i r e  and p o l i c e  p r o t e c t i o n ,  t h e  long term p rov i s ion  and 

maintenance of  streets (which may be adve r se ly  a f f e c t e d  by 

o p e r a t i o n  of t h e  Water System),  and t h e  o b l i g a t i o n  of t h e  

C i t y  t o  p rov ide  t h e  Water System i r r e s p e c t i v e  of t h e  f l e x i b i l i t y  

which may be exe rc i sed  by o u t s i d e  C i t y  r e s i d e n t s  t o  o b t a i n  

an a l t e r n a t i v e  water  supply . . . " 

A s  a  r e s u l t  of t h i s  tes t imony,  t h e  PSC determined t h a t  

a l l  C i t y  r e s i d e n t s ,  r e g a r d l e s s  of whether they  were C i t y  - 
water  customers o r  d i s t r i c t  water  customers were e n t i t l e d  t o  

t h e  c o s t  of s e r v i c e  b e n e f i t .  Therefore ,  t h e  PSC ordered  

t h a t  t h e  C i t y  and t h e  d i s t r i c t  e n t e r  i n t o  a s t i p u l a t i o n  by 

which t h i s  b e n e f i t  could be passed on t o  t h e  d i s t r i c t  customers 

who r e s i d e d  w i t h i n  C i t y  l i m i t s .  

The C i t y  contends t h a t  t h e  de t e rmina t ive  f a c t o r  i n  

dec id ing  who r e c e i v e s  t h e  c o s t  of s e r v i c e  b e n e f i t  i s  n o t  

whether t h e  p a r t y  i s  a  C i t y  taxpayer ,  b u t  i n s t e a d  whether 

t h e  p a r t y  i s  a  C i t y  water  customer. We d i s a g r e e .    he 

a n c i l l a r y  c o s t s  and o b l i g a t i o n s  t e s t i f i e d  t o  by M r .  Benson 

a r e  e lements  which C i t y  t a x  d o l l a r s  suppor t .  I t  m a t t e r s  n o t  

t h a t  t h e  municipal  u t i l i t y  i s  pa id  f o r  complete ly  by gene ra t ed  

revenue and n o t  through t a x  d o l l a r s .    here fore, a l l  c i t y  



r e s i d e n t s  who a r e  t axpayers  a r e  e n t i t l e d  t o  t h e  c o s t  of 

s e r v i c e  b e n e f i t .  

S ince  w e  have a l r e a d y  determined t h a t  t h e  PSC has  

j u r i s d i c t i o n  over t h e  B i l l i n g s  Heights wate r  d i s t r i c t ,  t h e  

o r d e r  of t h e  PSC r e q u i r i n g  t h e  C i t y  and d i s t r i c t  t o  e f f e c t  

t h e  pas s ing  on of t h e  c o s t  of s e r v i c e  b e n e f i t  t o  C i t y  r e s i d e n t s  

r e c e i v i n g  water  from t h e  d i s t r i c t ,  i s  v a l i d .  

The C i t y  nex t  contends t h a t  t h e  PSC's o r d e r  r e q u i r i n g  

t h e  C i t y  t o  e s t a b l i s h  an account  t o  show a c t i v i t y  r ega rd ing  

funds  g ran ted  f o r  r e c u r r i n g  annual  c a p i t a l  improvements 

i n t e r f e r e s  w i th  t h e  C i t y ' s  manager ia l  a u t h o r i t y ,  t h u s  cont ravening  

t h e  requirements  of t h e  Municipal Revenue Bond Act of 1939 

and c i t y  o rd inance  no. 3647. We f i n d  t h i s  i s s u e  complete ly  

w i thou t  a u t h o r i t y .  

The PSC determined t h a t :  

"An i n c r e a s e  of $442,518 i n  FtACI i s  j u s t i f i e d  and 
reasonable ;  however, t h e  Commission i n  e x e r c i s i n g  
i t s  r e g u l a t o r y  d i s c r e t i o n  d i r e c t s  t h a t  t h e  Appl ican t  
i s  t o  keep t h e  Commission c u r r e n t l y  informed of t h e  
revenues  expended f o r  FtACI. I n  o r d e r  t o  a s s u r e  j u s t  
and reasonable  r a t e s  and s e r v i c e  t h e  Commission 
h e r e i n  r e q u i r e s  t h a t  t h e  Appl ican t  e s t a b l i s h  and 
main ta in  an account  e n t i t l e d  Recurr ing Annual C a p i t a l  
Improvements. Furthermore,  t h e  Commission r e q u i r e s  
t h a t  t h e  Appl ican t  p rov ide  t h e  Commission wi th  monthly 
r e p o r t s  d e t a i l i n g  a c t i v i t y  i n  t h i s  account ."  

This  o r d e r  i n  no manner d i c t a t e s  which p r o j e c t s  may r e c e i v e  

C i t y  C a p i t a l  Improvements funds.  I t  a l s o  does  n o t  r e q u i r e  

any s p e c i f i c  t i m e  t a b l e  f o r  such expendi tures .  Thus, i t  

does  n o t  i n t e r f e r e  w i th  t h e  C i t y ' s  decision-making p roces s  

w i t h  r ega rd  t o  t h i s  fund; i t  merely e s t a b l i s h e s  a  means of 

a c c o u n t a b i l i t y .  

Pursuant  t o  s e c t i o n  69-3-106, MCA, t h e  PSC i s  g ran ted  super-  

v i s o r y  a u t h o r i t y  over  municipally-owned u t i l i t i e s .  This  p r o v i s i o n  

s t a t e s  t h a t :  

" (1) The commission s h a l l  have a u t h o r i t y  t o  
i n q u i r e  i n t o  t h e  management of t h e  bus ines s  of 



a l l  p u b l i c  u t i l i t i e s ,  s h a l l  keep i t s e l f  informed 
a s  t o  t h e  manner and method i n  which t h e  same i s  
conducted, and s h a l l  have t h e  r i g h t  t o  o b t a i n  from 
any p u b l i c  u t i l i t y  a l l  necessary  in format ion  t o  - 
enab le  t he  commission t o  perform i t s  d u t i e s .  " - 

(Emphasis added.)  

Furthermore, s e c t i o n  69-3-202, MCA, p rov ides  i n  p e r t i n e n t  

p a r t :  

" (1) Every p u b l i c  u t i l i t y  s h a l l  keep and render  
t o  t h e  Commission, i n  t h e  manner and form pre-  
s c r i b e d  by t h e  commission, uniform accounts  of 
a l l  bus ines s  t r a n s a c t e d . "  

C l e a r l y ,  t h e  l e g i s l a t u r e  envis ioned t h e  p r e c i s e  r e p o r t i n g  

requirement  o rdered  by t h e  PSC. The maintenance of t h e  

r e c u r r i n g  annual  c a p i t a l  improvements account  does n o t  run  

c o n t r a r y  t o  t h e  p r o v i s i o n s  of t h e  C i t y ' s  bond ord inance  nor 

t h e  p r o v i s i o n s  of t h e  Municipal Revenue Bonds Act of 1939. 

The maintenance of such an account  i s  a  l e g i t i m a t e  means by 

which t h e  PSC can s t a y  a b r e a s t  of a c t i v i t i e s  over which i t  

has  supe rv i so ry  and r e g u l a t o r y  a u t h o r i t y .  Therefore ,  t h i s  

a s p e c t  of t h e  PSC's d e c i s i o n  i s  a f f i rmed.  

The Montana Consumer Counsel r a i s e s  two i s s u e s  on 

appea l .  The Consumer Counsel f i r s t  contends  t h a t  t h e  PSC 

e r r e d  wi th  r e s p e c t  t o  t h e  C i t y ' s  needed bond d e b t  s e r v i c e  

requirements .  A s  s t a t e d  p rev ious ly ,  t h e  PSC determined t h e  

C i t y  of B i l l i n g s  bond d e b t  s e r v i c e  revenue needs v i a  a  t e s t -  

yea r  method. The PSC then  chose t o  apply  t h e  h i s t o r i c a l  

coverage f a c t o r  c a l c u l a t i o n  conta ined  i n  bond ord inance  no. 

3647, i n  o rde r  t o  a i d  t h e  C i t y  i n  f u t u r e  bond i s s u e s .  This  

t es t  r e q u i r e s  t h a t  revenue genera ted  by t h e  C i t y  must a t  

l e a s t  be 125 p e r c e n t  of t h e  revenue genera ted  by t h e  C i t y  i n  

any 12 consecut ive  months i n  t h e  1 8 t h  month pe r iod  p r i o r  t o  

t h e  a p p l i c a t i o n  f o r  a  r a t e  i n c r e a s e .  The Consumer Counsel 

a s s e r t s  t h a t  t h i s  e x t r a  25 p e r c e n t  coverage f a c t o r  money 

does  n o t  a c t u a l l y  have t o  be p a i d ,  f o r  bond d e b t  s e r v i c e ,  b u t  

can be used by t h e  C i t y  f o r  o t h e r  expendi tures .  



This  i s s u e  s t r i k e s  a t  t h e  h e a r t  of t h e  PSC's d i s c r e t i o n  

i n  c a l c u l a t i n g  revenue requirements .  The PSC determined t h e  

bond d e b t  s e r v i c e  revenue needs of t h e  C i t y  of B i l l i n g s  and 

they  chose t o  i nc lude  t h i s  coverage f a c t o r  money i n  t h e i r  

c a l c u l a t i o n s .  W e  f i n d  t h e  method employed by t h e  PSC t o  be 

w i t h i n  t h e i r  d i s c r e t i o n  and lawful .  Ratemaking cho ices  of 

t h e  PSC w i l l  be honored by t h i s  Court  i f  w i t h i n  lawful  

parameters .  

The Montana Consumer Counsel a l s o  appea l s  t h e  d e c i s i o n  

of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t  Court ,  a l lowing  t h e  C i t y  

of B i l l i n g s  t o  i n t roduce  a d d i t i o n a l  documentary e x h i b i t s  f o r  

purposes  of j u d i c i a l  review. I n  l i g h t  of t h i s  C o u r t ' s  

d e c i s i o n  t o  a f f i r m  t h e  o r d e r  of t h e  PSC i n  i t s  e n t i r e t y ,  

t h i s  i s s u e  i s  moot. 

I n  conc lus ion ,  w e  a f f i r m  t h e  d e c i s i o n  of t h e  D i s t r i c t  

Court  of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t  i n  a l l  r e s p e c t s ,  

excep t  a s  t o  amor t i za t ion  of p a s t  l o s s e s ,  which i s  r eve r sed .  

W e  a f f i r m  t h e  d e c i s i o n  rendered by t h e  F i r s t  J u d i c i a l  D i s t r i c t  

Court .  r 

W e  concur: 

Chief J u s t i c e  



Justice 

James B. Wheelis sitting 
of Honorable Daniel J. Shea. 


