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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t he  Court .  

~ a n i e l  McAlpine was k i l l e d  i n  an automobile a c c i d e n t  on 

~ p r i l  27, 1975.   is widow, Nancy McAlpine, f i l e d  a wrongful 

d e a t h  a c t i o n  a g a i n s t  Roger Dahl, Midland E l e c t r i c  Company, 

and t h e  S t a t e  of Montana. Summary judgment was e n t e r e d  i n  

f a v o r  of a l l  t h r e e  defendants  i n  May 1977. Nancy McAlpine 

appea led ,  and t h i s  Court  r eve r sed  t h e  o r d e r s  g r a n t i n g  summary 

judgment. Dahl s e t t l e d  wi th  McAlpine, and t r i a l  was had a s  

t o  t h e  remaining defendants  i n  November 1979. On December 

1, 1979, t h e  ju ry  r e tu rned  v e r d i c t s  f o r  Midland E l e c t r i c  

Company and t h e  S t a t e  of Montana. P l a i n t i f f  McAlpine f i l e d  

combined motions t o  se t  a s i d e  t h e  ju ry  v e r d i c t  and f o r  a new 

t r i a l  on t h e  i s s u e  of damages only .  The d i s t r i c t  judge 

r e fused  t o  g r a n t  t h e  r e l i e f  sought  by McAlpine, and she  

appea l s .  W e  r e v e r s e .  

On Sunday, A p r i l  27, 1975, Arthur  Krueger w a s  d r i v i n g  a 

one-ton pickup wi th  a gooseneck f i f t h  wheel t r a i l e r  westward 

on a two-lane s t r e t c h  of Highway 89 near  Grea t  F a l l s ,  Montana. 

Krueger was a job foreman f o r  Midland E l e c t r i c  Company of 

B i l l i n g s ,  Montana, and t h e  v e h i c l e s  belonged t o  Midland. A t  

about  9:30 p.m., a wheel came o f f  of t h e  l e f t  s i d e  of t h e  

t r a i l e r .  The t ra i le r  was immobilized and blocked t h e  westbound 

l a n e  of t r a f f i c .  Krueger had no warning dev ices ,  b u t  was 

g iven  t h r e e  r e f l e c t o r s  by passersby.  These were p laced  

behind t h e  t r a i l e r  t o  t h e  e a s t .  A s h o r t  t i m e  l a t e r  ~ i g h w a y  

Patrolman James Coey a r r i v e d .  Coey rad ioed  f o r  a wrecker 

and Dahl ' s  Wrecker S e r v i c e  d i spa t ched  a v e h i c l e .  Coey 

s t ayed  on t h e  scene f o r  abou t  one-half hour ,  b u t  l e f t  b e f o r e  

t h e  wrecker a r r i v e d .  Coey d i d  n o t  p l a c e  any warning dev ices  

upon t h e  highway, b u t  gave Krueger two f u s e e s  be fo re  d e p a r t i n g .  

H e  l e f t  i n  o rde r  t o  a s s i s t  a f e l l ow o f f i c e r  i n  t h e  apprehension 



of  a  s u s p e c t  on a  bad check charge.  The o t h e r  o f f i c e r  had 

n o t  r eques t ed  a s s i s t a n c e .  

Coey passed t h e  Dahl wrecker on t h e  highway and i n s t r u c t e d  

Dahl over t h e  r a d i o  t h a t  t h e  t r a i l e r  should be  towed t o  a n  

approach 300-400 f e e t  e a s t  of where it had come t o  rest. 

Dahl hooked h i s  wrecker t o  t h e  l e f t  r e a r  of t h e  t r a i l e r  ( t h e  

s i d e  wi thout  wheels) .  This p u t  t h e  Dahl wrecker i n  t h e  

westbound l a n e  of t r a f f i c  b u t  f a c i n g  i n  an e a s t e r l y  d i r e c t i o n .  

D a h l l s  c l e a r a n c e  l i g h t s ,  four-way f l a s h e r s ,  r o t a t i n g  beacon 

and work l i g h t  were a l l  i n  ope ra t ion .  The Midland v e h i c l e ' s  

c l ea rance  l i g h t s  and f l a s h e r s  were on. There were f u s e e s  

and r e f l e c t o r s  on t h e  roadway t o  t h e  e a s t .  Ronald Mammen, 

D a h l l s  s t epson ,  was s t and ing  i n  t h e  highway a longs ide  t h e  

t r a i l e r  holding a  f l a s h l i g h t  wi th  a  yellow hazard l i g h t  on 

top .  Dahl began towing t h e  d i s a b l e d  f i f t h  wheel t r a i l e r  i n  

a n  e a s t e r l y  d i r e c t i o n  b u t  i n  t h e  westbound l ane .  Krueger 

was i n  t h e  pickup,  d r i v i n g  i t  i n  r e v e r s e .  They w e r e  t r a v e l i n g  

a t  a  very  slow speed.  

A t  t h i s  time t h e  v e h i c l e  owned by Daniel  McAlpine 

approached t h e  scene.  McAlpine was a  farmer/ rancher  from 

Sunburs t ,  Montana. He had s p e n t  t h e  day a t  S t an fo rd ,  Montana, 

a t t e n d i n g  a  b u l l  s a l e .  Michael Hofer had accompanied him t o  

t h e  s a l e .  Hofer had moved t o  t h e  McAlpine ranch two days  

be fo re  t h e  acc iden t .  H e  had been h i r e d  t o  he lp  w i th  s p r i n g  

p l a n t i n g .  Whether he had begun work was a  t r i a l  i s s u e .  A t  

t r i a l  two wi tnes ses  t e s t i f i e d  t o  s ee ing  bo th  Hofer and 

McAlpine consume a l c o h o l  a t  d i f f e r e n t  l o c a t i o n s  i n  S t an fo rd  

a f t e r  t h e  b u l l  s a l e .  Two o t h e r  w i tnes ses  t e s t i f i e d  t h a t  t h e  

McAlpine v e h i c l e  passed them a t  a  h igh  r a t e  of speed and was 

being d r i v e n  i n  an  e r r a t i c  manner. Roger Dahl and Ronald 

Mammen t e s t i f i e d  t h a t  t h e  McAlpine v e h i c l e  approached t h e  

d i s a b l e d  v e h i c l e  a t  a  h igh  r a t e  of speed and d i d  n o t  appear  



t o  slow down. When t h e  McAlpine v e h i c l e  reached t h e  wrecker ,  

i t  passed t o  t h e  r i g h t  of  i t  b u t  s t r u c k  t h e  r i g h t  r e a r  

co rne r  of t h e  Midland t r a i l e r .  Michael Hofer,  who was 

d r i v i n g ,  and Daniel  McAlpine were k i l l e d  i n s t a n t l y .  Hofer 

d i e d  wi th  a  beer  can between h i s  l e g s .  There were empty 

beer  cans  i n  t h e  v e h i c l e .  Hofe r ' s  blood a l c o h o l  l e v e l  was 

Nancy McAlpine brought  s u i t  and judgment was e v e n t u a l l y  

en t e red  f o r  defendants  Midland E l e c t r i c  Company and t h e  

S t a t e  of Montana. Because we a r e  r e v e r s i n g  t h e  judgment, we 

w i l l  only  add res s  t hose  i s s u e s  t h a t  a r e  l i k e l y  t o  reemerge 

i f  t h e  c a s e  i s  r e t r i e d :  

1. Was i t  e r r o r  t o  admit  t h e  blood a l c o h o l  t e s t s  of 

Hofer and McAlpine? 

2 .  Were t h e  r e s u l t s  of  t h e  blood a l c o h o l  t e s t s  inadmis- 

s i b l e  because t h e i r  proponents  f a i l e d  t o  e s t a b l i s h  a founda t ion  

which would a s s u r e  t h e i r  t r u s t w o r t h i n e s s ?  

3. Did t h e  D i s t r i c t  Court  commit r e v e r s i b l e  e r r o r  by 

improperly i n s t r u c t i n g  t h e  ju ry  on t h e  i s s u e  of c o n t r i b u t o r y  

negl igence? 1 )  

Appel lan t  McAlpine bases  her  argument on t h i s  i s s u e  

upon t h e  r e s t r i c t i o n  of t h e  Uniform Accident  Report ing Act. 

That  Act c o n t a i n s  t h e  fol lowing language a t  s e c t i o n  61-7- 

1 1 4 ,  MCA: 

"Accident r e p o r t s  c o n f i d e n t i a l ,  (1) A l l  r equ i r ed  
a c c i d e n t  r e p o r t s  and supplemental  r e p o r t s  s h a l l  
be wi thout  p r e j u d i c e  t o  t h e  i n d i v i d u a l  s o  r e p o r t -  
i n g  and s h a l l  be  f o r  t h e  c o n f i d e n t i a l  u s e  of 
t h e  d i v i s i o n  o r  o t h e r  s t a t e  agenc ie s  having use  
f o r  t h e  r eco rds  f o r  a c c i d e n t  p reven t ion  purposes ,  
o r  f o r  t h e  a d m i n i s t r a t i o n  of t h e  laws of t h i s  
s t a t e  r e l a t i n g  t o  t h e  d e p o s i t  of s e c u r i t y  and proof 
of f i n a n c i a l  r e s p o n s i b i l i t y  by persons  d r i v i n g  o r  
t h e  owners of motor v e h i c l e s ,  excep t  t h a t  t h e  d i v i -  
s i o n  may d i s c l o s e  t h e  i d e n t i t y  of a  person involved 
i n  an a c c i d e n t  when such i d e n t i t y  i s  n o t  o therwise  
known o r  when such person den ie s  h i s  p resence  a t  
such acc iden t .  



" (2 )  A l l  a c c i d e n t  r e p o r t s  and supplemental  inform- 
a t i o n  f i l e d  a s  r e q u i r e d  by t h i s  p a r t  s h a l l  be 
c o n f i d e n t i a l  and n o t  open t o  g e n e r a l  p u b l i c  inspec-  
t i o n ,  nor  s h a l l  copying of l i s ts  of such r e p o r t s  
be pe rmi t t ed ,  except ,  however, t h a t  t h e  r e p o r t  and 
supplemental  in format ion  f i l e d  by law enforcement 
personne l ,  a s  r equ i r ed  by t h i s  p a r t ,  may be examined 
by any person named i n  such r e p o r t  o r  r e p o r t s  o r  by 
any d r i v e r ,  passenger ,  o r  p e d e s t r i a n  involved i n  t h e  
a c c i d e n t  o r  by h i s  r e p r e s e n t a t i v e  des igna t ed  i n  
w r i t i n g ,  o r  i f  such person s h a l l  be deceased,  by 
h i s  executor  o r  a d m i n i s t r a t o r  o r  by t h e  a t t o r n e y  
r e p r e s e n t i n g  such executor  o r  a d m i n i s t r a t o r  . 
" ( 3 )  No such r e p o r t  s h a l l  be used as  evidence i n  
any t r i a l ,  c i v i l  o r  c r i m i n a l ,  a r i s i n g  o u t  of an 
a c c i d e n t ,  excep t  t h a t  t h e  d i v i s i o n  s h a l l  f u r n i s h  
upon demand of any person who has  o r  c la ims  t o  have 
made such a  r e p o r t  o r  upon t h e  demand of any c o u r t  
a c e r t i f i c a t e  showing t h a t  a  s p e c i f i e d  a c c i d e n t  r e -  
p o r t  has o r  has  n o t  been made t o  t h e  d i v i s i o n  s o l e l y  
t o  prove a  compliance o r  a f a i l u r e  t o  comply wi th  
t h e  requirement  t h a t  such a  r e p o r t  be  made t o  t h e  
d i v i s i o n .  " 

The blood a l c o h o l  percen tages  of t h e  a c c i d e n t  v i c t i m s  

were brought  be fo re  t h e  j u ry  i n  t h e  form of t h e  l a b o r a t o r y  

a n a l y s i s  r e p o r t s  of  bo th  t h e  Michael Hofer and Daniel  McAlpine 

blood samples. Appel lan t  d i d  n o t  r a i s e  t h e  p r o h i b i t o r y  

language of s e c t i o n  61-7-114, MCA, i n  he r  o b j e c t i o n  t o  t h e  

admission of t h e s e  r e p o r t s .  Normally, t h e  p a r t y  complaining 

of e r r o r  must s t and  o r  f a l l  upon t h e  ground r e l i e d  upon i n  

t h e  t r i a l  c o u r t  and o b j e c t i o n s  which a r e  urged f o r  t h e  f i r s t  

t ime on appea l  w i l l  n o t  be  considered by t h i s  Court .  Bower 

v. Tebbs (1957) ,  132 Mont. 146, 160, 314 P.2d 731, 739. 

Never the less ,  t h i s  Court  has  a  du ty  t o  determine whether t h e  

p a r t i e s  be fo re  it have been denied s u b s t a n t i a l  j u s t i c e  by 

t h e  t r i a l  c o u r t .  This  Court  can,  w i t h i n  i t s  sound d i s c r e t i o n ,  

cons ide r  whether t h e  t r i a l  c o u r t  has  depr ived  a  l i t i g a n t  of 

a  f a i r  and i m p a r t i a l  t r i a l ,  even i f  t h e  p a r t i e s  ignored t h e  

mandate of a  s t a t u t e  o r  an  e s t a b l i s h e d  precedent .  Hal ldorson 

v.  Hal ldorson (1977) ,  175 Mont. 170, 573 P.2d 169; Kudrna 

v.  Comet Corp. (1977) ,  175 Mont. 29, 572 P.2d 183. I f  t h e  

p r o h i b i t i o n  o f  s e c t i o n  61-7-114, MCA, should have been 



a p p l i e d  t o  t h e  blood tes t  r e s u l t s  of Hofer and McAlpine, i t  

would have been p l a i n  e r r o r  t o  a l l ow t h e  tests i n t o  evidence 

d e s p i t e  t h e  l ack  of a  s p e c i f i c  r e f e r e n c e  t o  t h e  s t a t u t e  i n  

t h e  o b j e c t i o n .  I n  o r d e r  t o  determine i f  t h e  a p p e l l a n t  has  

been denied s u b s t a n t i a l  j u s t i c e ,  w e  w i l l  cons ide r  whether 

s e c t i o n  61-7-114, MCA, mandates exc lus ion  of t h i s  evidence.  

C l e a r l y ,  any r e p o r t s  r equ i r ed  by t h e  Uniform Accident  

Report ing Act ,  s e c t i o n  61-7-101 e t  s eq . ,  and any r e p o r t s  

which supplement t h e  r e q u i r e d  r e p o r t s  a r e  n o t  admis s ib l e  i n  

c o u r t .  However, t h e  blood tes t  r e s u l t  forms themselves w e r e  

admit ted below. We conclude t h a t  t h e  blood tes t  r e s u l t s  a r e  

n o t  r equ i r ed  o r  supplemental  a c c i d e n t  r e p o r t s  a s  contemplated 

by t h e  s t a t u t e .  The in format ion  they  d i s c l o s e  r e l a t e s  

s o l e l y  t o  t h e  t e s t i n g  of blood from an i n d i v i d u a l .  The 

forms do n o t  p rov ide  f o r  r e f e r e n c e  t o  t h e  occurrence of an  

a c c i d e n t  o r  t h e  c o n d i t i o n s  e x i s t i n g  a t  t h e  t ime of t h e  

occur rence  of an  acc iden t .  F u r t h e r ,  t h e  forms c o n t a i n  a 

" N o t i f i c a t i o n  of Rights"  which s t a t e s  i n  p a r t  t h a t :  " P r i o r  

t o  my vo lun ta ry  consen t  t o  g i v e  a  sample of body subs tance  

f o r  chemical  a n a l y s i s ,  I was informed . . . 3. That t h e  

r e s u l t s  of t h e  chemical a n a l y s i s  of t h e  body subs tance ,  

g iven  by m e ,  might be  used a g a i n s t  m e  i n  a  c o u r t  of law. 4 .  

That  any admissions I make, o r  any in format ion  c o n t r i b u t e d  

by me, may be used a g a i n s t  my i n t e r e s t  i n  a  c o u r t  of law." 

The " N o t i f i c a t i o n  of Rights"  c l e a r l y  i n d i c a t e s  t h a t  t h e  l a b  

tes t  form i s  n o t  a  r equ i r ed  r e p o r t  t o  which a  guaran tee  of 

c o n f i d e n t i a l i t y  was meant t o  a t t a c h .  I n  a d d i t i o n ,  t h e  

language of s e c t i o n  61-7-109 ( 2 )  , MCA, shows t h a t  t h e  l a b  

tes t  r e s u l t  forms a r e  n o t  supplemental  r e p o r t s  r equ i r ed  

under t h e  s t a t u t e :  "The d i v i s i o n  [of motor v e h i c l e s ]  may 

r e q u i r e  any d r i v e r  of a v e h i c l e  involved i n  an a c c i d e n t  of 

which r e p o r t  must be made a s  provided i n  t h i s  s e c t i o n  t o  



f i l e  supplemental  r e p o r t s  whenever t h e  o r i g i n a l  r e p o r t  i s  

i n s u f f i c i e n t  . . ." The l a b  t e s t  r e s u l t  forms a r e  n o t  

addenda used t o  complete a p r i o r  i n s u f f i c i e n t  r e p o r t ,  nor 

were they r equ i r ed  of a  " d r i v e r  of a v e h i c l e  involved i n  an 

a c c i d e n t . "  They a r e  n o t  "supplemental  r e p o r t s "  and were n o t  

exc ludable  by reason  of s e c t i o n  61-7-114, MCA. 

Desp i te  our  conc lus ion  t h a t  t h e  l a b  r e p o r t  forms which 

were admit ted w e r e  n o t  r equ i r ed  r e p o r t s ,  we must s t i l l  

concern o u r s e l v e s  w i th  ca ses  c i t e d  by a p p e l l a n t  which hold 

t h a t  t h a t  which goes i n t o  a  r e p o r t  r equ i r ed  by t h e  Uniform 

Accident  Report ing Act i s  a s  i nadmis s ib l e  a s  t h e  r e p o r t  

i t s e l f .  Courts  which s o  conclude g e n e r a l l y  fo l low t h e  

reasoning  of c a s e s  such a s  Cooper v. S t a t e  ( F l a .  D i s t .  C t .  App. 

"There can be no q u e s t i o n  b u t  t h a t  t h e  t ak ing  of  t h e  
blood sample w a s  in tended  a s  a  p a r t  of t h e  i n v e s t i -  
g a t i o n  f o r  t h e  purpose of completing t h e  r e p o r t ,  re- 
q u i r e d  of  t h e  o f f i c e r .  F u r t h e r ,  i t  was a t  t h e  i n -  
s i s t e n c e  and r e q u e s t  of t h e  o f f i c e r  t h a t  t h e  doc to r  
took t h e  blood sample. This blood sample formed a  
b a s i s ,  o r  a t  l e a s t  a  p o r t i o n  of t h e  b a s i s  f o r  t h e  
o f f i c e r ' s  w r i t t e n  r e p o r t .  I f  t h e  r e p o r t  was inad- 
m i s s i b l e  . . . then t h e  in format ion  ob ta ined  by what- 
eve r  method, i f  ob ta ined  f o r  t h e  purpose of making 
t h e  r e p o r t  speak t h e  f a c t s ,  was i nadmis s ib l e . "  (Em- 
p h a s i s  i n  o r i g i n a l . )  

We w i l l  n o t  cons t rue  s e c t i o n  61-7-114, MCA, i n  t h e  same 

manner a s  t h e  F l o r i d a  c o u r t .  The reasoning  of Cooper could ,  

i f  taken t o  t h e  l i m i t s  of  i t s  l o g i c ,  r e q u i r e  t h e  exc lus ion  

of any in format ion ,  r e g a r d l e s s  of i t s  source ,  which con t r ibu ted  

t o  t h e  completion of a  r equ i r ed  r e p o r t .  W e  cannot  a c c e p t  

such a  broad apnl - ica t ion  of t h e  s t a t u t o r y  exc lus ion .  I t  has  

been he ld  i n  C a l i f o r n i a t h a t :  

"[The Vehicle  Code] r e q u i r e s  t h e  d r i v e r  of a  v e h i c l e  
involved i n  an a c c i d e n t  . . . t o  cause  a  w r i t t e n  
r e p o r t  t o  be made . . . [and] p rov ides  t h a t  no such 
r e p o r t  s h a l l  be used as evidence i n  any t r i a l  a r i s i n g  
o u t  of such a c c i d e n t .  But it was n o t  a  r e p o r t  s o  
provided t o  be made t h a t  was o f f e r e d  . . . No 
evidence of t h e  f a c t s  t h a t  occur red  a t  t h e  t i m e  of 
a  v e h i c u l a r  a c c i d e n t  i s  p r i v i l e g e d .  Only those  



r e p o r t s  a r e  c o n f i d e n t i a l  which a r e  so made by [ t h e  
Code]. To make a  s t a t emen t  p r i v i l e g e d  and inad- 
m i s s i b l e  it must come wi th in  t h e  exp res s  terms of 
t h e  s e c t i o n . "  Stroud v.  Hansen (1941) ,  48 Cal.App. 
2d 556, 559-560, 1 2 0  P.2d 1 0 2 ,  104. (Stroud a l s o  con- 
t a i n e d  language r e l a t i v e  t o  c o n t r i b u t o r y  neg l igence  
i n s t r u c t i o n s .  That  language was "disapproved" i n  
Cummings v. County of Los Angeles (1961) ,  56 Cal.2d 
258, 268, 363 P.2d 900, 906, 1 4  Cal .Rptr .  668, 674. 
The d e c i s i o n  i n  Cumminqs d i d  n o t  i nvo lve  t h e  q u e s t i o n  
of t h e  a d m i s s i b i l i t y  of a c c i d e n t  r e p o r t s . )  

The f a c t  t h a t  t h e  a c c i d e n t  v i c t i m s  had consumed a l c o h o l  

was e n t e r e d  upon o f f i c e r  Coey's  a c c i d e n t  r e p o r t .  Although 

t h e  e x a c t  f i g u r e s  from t h e  l a b  tests were n o t  w r i t t e n  i n t o  

Coey's  r e p o r t ,  t h e  f i g u r e s  formed a  b a s i s  f o r  t h e  completion 

of h i s  r e p o r t .  ( W e  no t e  t h a t  p l a i n t i f f  sought  t o  have t h i s  

r equ i r ed  r e p o r t  admit ted i n  s p i t e  of t h e  r e f e r e n c e  t o  t h e  

consumption of a l coho l .  Defendants s u c c e s s f u l l y  prevented 

i t s  admission by r a i s i n g  t h e  s t a t u t o r y  p r o h i b i t i o n  now i n  

ques t ion .  ) Even though t h e  l a b  tes t  r e s u l t s  formed a  p o r t i o n  

of t h e  b a s i s  f o r  t h e  completion of t h e  o f f i c e r ' s  r e p o r t ,  t h e  

l a b  tes t  r e s u l t  forms were n o t  r equ i r ed  r e p o r t s .  We adopt  

t h e  reasoning  of  t h e  C a l i f o r n i a  c o u r t ,  and hold t h a t  l a b  

r e p o r t s  of blood a l c o h o l  ana lyses  a r e  n o t  i nadmis s ib l e  by 

reason  of  t h e  p r o h i b i t i o n  of t h e  Uniform Accident  Report ing 

Act. 

Appel lan t  a rgues  t h a t  even i f  t h e  Uniform Accident  

Report ing Act does n o t  ba r  i n t r o d u c t i o n  of t h e  r e s u l t s  of 

t h e  blood a l coho l  t e s t s ,  t h e  r e s u l t s  w e r e  s t i l l  i nadmis s ib l e  

because they lacked a  proper  foundat ion.  Appel lan t  c la ims  

t h a t  t h e  respondents :  

1. f a i l e d  t o  show t h a t  post-mortem blood c l o t t i n g  d i d  

n o t  r e s u l t  i n  a  h igher  blood a l coho l  r ead ing ;  

2 .  f a i l e d  t o  show t h a t  t h e  procur ing  and t e s t i n g  of t h e  

samples followed t h e  procedures  s e t  o u t  i n  t h e  Admin i s t r a t i ve  

Rules of Montana; 



3 .  f a i l e d  t o  show t h e  blood t e s t e d  came from t h e  v i c t i m s  ' 

bodies ;  and 

4 .  f a i l e d  t o  produce t h e  gas  chromatograph r eco rds  used 

t o  ach ieve  t h e  t es t  r e s u l t s .  

A review of t h e  test imony w i l l  a i d  i n  our  r e s o l u t i o n  of 

t h i s  i s s u e .  

Mor t ic ian  Ray F i sche r  t e s t i f i e d  t h a t  he drew t h e  Hofer 

sample. H e  knew t h a t  i t  w a s  Hofer because of what he was 

t o l d  a t  t h e  h o s p i t a l  and because he c a l l e d  t h e  H u t t e r i t e  

colony a t  which Hofer had been r a i s e d  f o r  permiss ion t o  

embalm. H e  used t h e  c a r o t i d  a r t e r y  and i n t e r n a l  j ugu la r  

v e i n  and drew a sample from t h e  r i g h t  v e n t r i c l e  of t h e  

h e a r t .  H e  f i l l e d  a 30 m i l l i l i t e r  sample b o t t l e  w i t h  blood.  

N o  embalming had y e t  been done. The sample was drawn wi th  a 

s t a i n l e s s  s t e e l  tube  t h a t  comes a p a r t  f o r  s t e r i l i z a t i o n .  

F i sche r  t e s t i f i e d  t h a t  t h e  sample was a r e p r e s e n t a t i v e  and 

uncontaminated sample, and t h a t  t h e  blood serum had n o t  

s epa ra t ed  from t h e  c e l l s .  F i sche r  gave t h e  sample t o  Highway 

Patrolman Richard Zaharko, who had wai ted i n  t he  f u n e r a l  home 

lobby whi le  t h e  sample was drawn. Zaharko completed t h e  

forms t h a t  accompany t h e  sample b o t t l e ,  p laced  t h e  b o t t l e  i n  

t h e  mai l ing  c o n t a i n e r ,  and sea l ed  and mailed t h e  c o n t a i n e r .  

Mor t ic ian  L e s l i e  P a t z e r  d i d  n o t  have an independent r e -  

c o l l e c t i o n  of having drawn t h e  McAlpine blood sample. 

However, he was t h e  on ly  person a t  h i s  f u n e r a l  home who took 

blood samples. H e  employed s tandard  blood drawing procedures  

each t i m e  he drew blood. He was f a i r l y  c e r t a i n  t h a t  none of 

t h e  d i s i n f e c t a n t  used t o  c l e a n  h i s  i n s t rumen t s  would have 

contaminated t h e  McAlpine sample. P a t z e r  a l s o  gave h i s  

sample t o  patrolman Zaharko . 
Patrolman Zaharko t e s t i f i e d  t h a t  he had picked up t h e  

samples from t h e  m o r t i c i a n s ,  r ece ived  in format ion  from them 



necessary  t o  fill o u t  t h e  forms, s e a l e d  t h e  samples i n  t h e  

presence  of t h e  m o r t i c i a n s ,  and mailed them t o  t h e  l a b .  

Richard Paulsen i s  a  f i e l d  h e a l t h  o f f i c e r  f o r  t h e  

Montana Department of Heal th  and i s  a l s o  a  c e r t i f i e d  ope ra to r -  

supe rv i so r  of gas  chromatography. Paulsen t e s t i f i e d  g e n e r a l l y  

a s  t o  procedures  used i n  a l coho l  t e s t i n g .  H e  s t a t e d  t h a t  

t h e  g a s  chromatography tes t  can d i s t i n g u i s h  between d i f f e r e n t  

types  of  a l c o h o l  and can a l s o  d i s t i n g u i s h  subs tances  such a s  

embalming f l u i d s .  Paulsen s t a t e d  t h a t  t h e  sample b o t t l e s  

c o n t a i n  an  a n t i c o a g u l a n t  which p reven t s  c l o t t i n g ,  b u t  t h a t  

i f  c l o t t i n g  occurred it would be broken up be fo re  t e s t i n g .  

Paulsen t e s t e d  t h e  Hofer and McAlpine samples and found t h e  

blood a l c o h o l  c o n t e n t s  t o  be . 0 9  p e r c e n t  and . 1 4  p e r c e n t  

r e s p e c t i v e l y .  

I t  was n o t  u n t i l  t h e  test imony of t h e s e  fou r  w i tnes ses  

was p re sen ted  t h a t  t h e  blood a l coho l  tes t  r e s u l t s  were 

admit ted i n t o  evidence.  W e  now t u r n  t o  our  a n a l y s i s  of what 

a p p e l l a n t  u rges  t o  be t h e  inadequacy of t h e  founda t ion  f o r  

t h e  tes t  r e s u l t s .  

F i r s t ,  a p p e l l a n t  contends t h a t  respondents  d i d  n o t  show 

t h a t  post-mortem blood c l o t t i n g  d i d  n o t  s e r i o u s l y  a f f e c t  t h e  

t e s t  r e s u l t s .  Appel lan t  brought  no evidence t o  suppor t  t h i s  

con ten t ion .  Appel lan t  d i d  n o t  cha l l enge  respondents '  w i tnes ses  

by r e f e r e n c e  t o  t r e a t i s e s  which supported a p p e l l a n t '  s theory  

a s  t o  changes i n  t h e  blood a l coho l  con ten t .  A t  most, a p p e l l a n t  

l a i d  t h e  b a s i s  f o r  a  sugges t ion  t h a t  a  change i n  t h e  blood 

of t h e  v i c t i m s  occurred between t h e  t i m e  of dea th  and t h e  

t ime t h e  blood was drawn. Such a  sugges t ion  goes t o  weight ,  

n o t  a d m i s s i b i l i t y .  The l a p s e  of 9 t o  1 2  hours  between d e a t h  

and sampling,  wi thout  proof of i t s  e f f e c t s ,  d i d  n o t  render  

t h e  tes t  r e s u l t s  i nadmis s ib l e .  



Appel lan t  nex t  ma in t a in s  t h a t  respondents  d i d  n o t  show 

t h a t  t h e r e  was adherence t o  t he  procedures  f o r  blood t e s t i n g  

o u t l i n e d  i n  s e c t i o n  16-2.26 (1) - S2600, Adminis t ra t ive  Rules 

of  Montana (ARM) ,  (now s e c t i o n  23.3.931, ARM) . The procedures  

e s t a b l i s h e d  i n  t h e  a d m i n i s t r a t i v e  r u l e s  implement s e c t i o n  

61-8-405(6), MCA. That  code s e c t i o n  prov ides  f o r  t h e  admin i s t r a -  

t i o n  of blood tests  of persons  a r r e s t e d  f o r  d r i v i n g  whi le  

under t h e  i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r .  Under s e c t i o n  

61-8-401, MCA, a  presumption of being under t h e  i n f l u e n c e  of 

a l c o h o l  may a r i s e  i f  a  d e f e n d a n t ' s  blood a l coho l  r eaches  a  

c e r t a i n  l e v e l .  This  presumption may be used i n  an e f f o r t  t o  

c o n v i c t  a  person of t h e  charge of d r i v i n g  whi le  i n t o x i c a t e d .  

A c r i m i n a l  defendant  i s  e n t i t l e d  t o  t h e  procedura l  sa feguards  

provided by t h e  ARM b e f o r e  such a  presumption i s  app l i ed .  

I t  does n o t  fo l low t h a t  t h e  same safeguards  must be employed 

when blood tes t  r e s u l t s  a r e  used i n  a  c i v i l  case .  

This  i s  e s p e c i a l l y  t r u e  where, a s  i n  t h e  c a s e  b e f o r e  

u s ,  t he  s t a t u t o r y  presumption was n o t  r e l i e d  upon. I n  Bach 

v.  Penn C e n t r a l  T ranspor t a t i on  Co. ( 6 t h  C i r .  1974) ,  502 

F.  2d 1117, t he  c o u r t  he ld  t h a t  t h e  s t a t u t o r y  presumption of 

t h e  " d r i v i n g  whi le  under t h e  i n f luence"  law d i d  n o t  app ly  i n  

c i v i l  c a se s .  That  c o u r t  went on t o  say  t h a t  where t h e  

s t a t u t o r y  presumption i s  n o t  app l i ed ,  ". . . evidence of 

blood a l c o h o l  concen t r a t i on  i n  a p p r o p r i a t e  c a s e s  should be  

r ece ived  l i k e  any o t h e r  e x p e r t  test imony. The tes t  procedures  

need n o t  n e c e s s a r i l y  conform t o  those  desc r ibed  i n  t h e  

s t a t u t e ,  b u t  they  must accord wi th  good p r a c t i c e  i n  t h e  

f i e l d  t o  a s s u r e  r e l i a b l e  r e s u l t s . "  - Bach, 502 F.2d a t  11-21 .  

The test imony of respondents  ' wi tnes ses  e s t a b l i s h e d  t h a t  t h e  

procedures  employed followed good p r a c t i c e  i n  t h e  f i e l d .  We 

hold t h a t  i t  was n o t  e r r o r  t o  f a i l  t o  prove compliance w i t h  

s e c t i o n  23.3.931, ARM. 



The a p p e l l a n t ' s  t h i r d  c o n t e n t i o n  on founda t i on ,  t h a t  

t h e r e  was a  f a i l u r e  t o  prove t h a t  t h e  samples came from t h e  

v i c t i m s ,  c o n s i s t s  of  l i t t l e  more t han  a  s e l e c t i v e  p r e s e n t a t i o n  

of  t h e  t e s t imony  below. Both m o r t i c i a n s  had no doub t  t h a t  

t h e  samples w e r e  from t h e  v i c t i m s  of  t h i s  a c c i d e n t .  W e  f i n d  

no m e r i t  i n  t h i s  argument.  

F i n a l l y ,  a p p e l l a n t  m a i n t a i n s  t h a t  s h e  w a s  harmed because  

t h e  l a b o r a t o r y  t e c h n i c i a n  who t e s t e d  t h e  samples d i d  n o t  

produce t h e  g r aphs  made by t h e  g a s  chromatograph when he 

t e s t i f i e d  a t  t r i a l .  Appe l l an t  c l a ims  t h a t  t h i s  v i o l a t e s  

Rule 1002, M.R.Evid.: "To prove t h e  c o n t e n t  of  a  w r i t i n g  . . 
. t h e  o r i g i n a l  w r i t i n g  . . . i s  r e q u i r e d  . . . e x c e p t  a s  

o t h e r w i s e  p rov ided  by . . . t h e s e  r u l e s . "  The l a b  tes t  

r e s u l t  form was admi t t ed  i n t o  ev idence .  I t  was completed by 

t h e  l a b  t e c h n i c i a n  who f i r s t  r a n  t h e  t es t ,  a s c e r t a i n e d  t h e  

g raph  r e a d i n g s ,  and t hen  completed t h e  form. Thus, t h e  

r e s u l t s  a s  w r i t t e n  on t h e  forms w e r e  c o p i e s  of e n t r i e s  i n  

t h e  r e g u l a r  cou r se  of  bus ine s s .  "A copy of  an  e n t r y  i n  t h e  

r e g u l a r  cou r se  o f  b u s i n e s s  c o n s i s t s  of  an  e n t r y  i n  a  w r i t i n g  

k e p t  i n  t h e  r e g u l a r  c o u r s e  o f  b u s i n e s s  cop ied  from a n o t h e r  

such w r i t i n g  by manual o r  mechanical  means a t  o r  n e a r  t h e  

t i m e  of t h e  t r a n s a c t i o n .  " Rule 1001 ( 5 )  , M.R.Evid. The l a b  

t e s t  r e s u l t  forms were a d m i s s i b l e  a s  c o p i e s  i n  l i e u  of  t h e  

g raph  under Rule 1003, M.R.Evid.: "A d u p l i c a t e ,  o r  copy of 

a n  e n t r y  i n  t h e  r e g u l a r  c o u r s e  of  b u s i n e s s  a s  d e f i n e d  i n  

Rule 1 0 0 1 ( 5 ) ,  i s  a d m i s s i b l e  t o  t h e  same e x t e n t  a s  an  o r i g i n a l . "  

Rule 1003 c o n t a i n s  t h r e e  e x c e p t i o n s  t o  admiss ion  of a  copy,  

none of  which a p p l y  h e r e .  I t  was n o t  e r r o r  t o  a l l o w  t h e  l a b  

t e s t  r e s u l t  forms i n t o  ev idence  w i t h o u t  t h e  graph.  

I n  summary, w e  ho ld  t h a t  none o f  t h e  a p p e l l a n t ' s  i s s u e s  

concern ing  improper f ounda t i on  c o n s t i t u t e  e r r o r .  



We f i n d  t h a t  t h e  D i s t r i c t  Court  committed r e v e r s i b l e  

e r r o r  by submi t t ing  i t s  c o n t r i b u t o r y  neg l igence  i n s t r u c t i o n  

t o  t h e  jury .  The c o u r t ' s  i n s t r u c t i o n  no. 33 read  a s  fo l lows:  

"Under t h e  law of t h e  S t a t e  of Montana, a  passenger ,  
o r  one who i s  r i d i n g  i n  a  motor v e h i c l e  d r i v e n  by 
ano the r  may be g u i l t y  of c o n t r i b u t o r y  neg l igence  
i n  r i d i n g  i n  an automobile which i s  d r i v e n  by an  
i n d i v i d u a l  under t h e  i n f l u e n c e  of i n t o x i c a t i n g  
l i q u o r ,  i f  you f i n d  t h a t  t h e  d r i v e r ' s  i n t o x i c a t i o n  
c o n t r i b u t e d  t o  some degree  a s  a  cause  of t h e  a c c i d e n t . "  

The s t a t emen t  t h a t  t h e  d r i v e r ' s  (Hofer ' s )  i n t o x i c a t i o n  

must have " c o n t r i b u t e d  t o  some degree  as a  cause  of t h e  

acc iden t "  t o t a l l y  f a i l s  t o  s t a t e  t h e  e s s e n t i a l  proximate 

cause  e lement  of c o n t r i b u t o r y  negl igence.  Before Montana 

adopted t h e  d o c t r i n e  of comparative neg l igence ,  t h i s  Court  

se t  down t h e  r u l e  t h a t  f o r  c o n t r i b u t o r y  negl igence t o  be 

a v a i l a b l e  a s  a  de fense ,  t h e  negl igence of  t h e  p l a i n t i f f  must 

have been - a proximate cause  of t h e  i n j u r y .  Wolf v.  Barry 

O'Leary, I n c . ,  (1957) ,  132 Mont. 468, 318 P.2d 582; Dimich 
Company 

v.  Northern P a c i f i c  ~ a i l w a ~ / ( 1 9 5 9 ) ,  136 Mont. 485, 503, 348 P.2d 

786, 795; (Har r i son ,  C . J .  d i s s e n t i n g ) ;  Leichner v. B a s i l e  

(1964) ,  1 4 4  Mont. 1 4 1 ,  394 P. 2d 742; Sztaba v.  Grea t  Northern 

Railway Company (1966) ,  1 4 7  Mont. 185, 4 1 1  P.2d 379. "Con- 

t r i b u t o r y  negl igence by d e f i n i t i o n  i n  Montana i n c l u d e s  

'proximate  c a u s e ' ,  and t h i s  s t r i c t  formula does  n o t  t o l e r a t e  

any less o r  remote ' c o n t r i b u t i o n '  by t h e  p l a i n t i f f .  P l a i n t i f f ' s  

conduct  must n o t  on ly  ' c o n t r i b u t e '  t o  t h e  i n j u r y  b u t  must 

c o n t r i b u t e  - -  a s  a  'proximate  cause."' DeVerniero v.  Eby (1972) ,  

159 Mont. 146, 152, 496 P.2d 290, 293. (Emphasis i n  o r i g i n a l . )  

"We have always adhered t o  t h e  s t r i c t  formula of 'proximate  

c a u s e ' .  No l e s s  formula w i l l  s u f f i c e  t o  g i v e  t h e  ju ry  a  

c o r r e c t  i n s t r u c t i o n  on c o n t r i b u t o r y  negl igence.  " Wolf, 318 P. 2d 

a t  585. The miss ta tement  of  proximate cause  mis led  t h e  ju ry  

and thereby  p re jud iced  t h e  p l a i n t i f f .  The f a c t  t h a t  t h e  

j u ry  was mis led i s  brought  o u t  by an examination of  t h e  



c o u r t ' s  i n s t r u c t i o n  no. 28. 

No. 28 s t a t e d  t h a t :  

"You a r e  i n s t r u c t e d  t h a t :  

" I f  you f i n d  t h a t  Michael Hofer was n e g l i g e n t ,  b u t  t h a t  
h i s  negl igence,  i f  any,  occurred wi thou t  awareness of 
t h e  danger ,  adding t o  e x i s t i n g  p e r i l ,  h i s  conduct  i s  
s a i d  t o  concur w i th  t h e  defendants '  neg l igence ,  i f  
any,  i n  proximately  causing t h e  l o s s .  I f  you f i n d  
t h a t  Hofer saw o r  should have seen t h e  danger and 
n e g l i g e n t l y  f a i l e d  t o  avoid it, h i s  conduct  i s  he ld  
an unforeseeab le ,  i n t e r v e n i n g  cause  ( supersed ing  
cause)  c u t t i n g  o f f  l i a b i l i t y  of t h e  defendants . "  

The ju ry  foreman submit ted the  fo l lowing  q u e s t i o n  t o  t h e  

judge: "We have a  q u e s t i o n  on i n s t r u c t i o n  no. 28. I f  we 

ag ree  Hofer should have seen the  danger does t h a t  c u t  o f f  

l i a b i l i t y  of t h e  defendants  e n t i r e l y ? "  The judge r e p l i e d  

t h a t  " [y lou  a r e  n o t  t o  s i n g l e  o u t  any c e r t a i n  sen tence  o r  

any i n d i v i d u a l  p o i n t  o r  i n s t r u c t i o n ,  and ignore  t h e  o t h e r s ,  

b u t  you a r e  t o  cons ider  a l l  t h e  i n s t r u c t i o n s  a s  a  whole, and 

t o  r ega rd  each i n  t h e  l i g h t  of a l l  t h e  o t h e r s . "  The foreman's  

q u e s t i o n  i n d i c a t e s  t h a t  t h e  ju ry  was concerned w i t h  t h e  

c a u s a l  l i n k  of Hofe r ' s  conduct. While w e  do n o t  c r i t i c i z e  

t h e  d i s t r i c t  judge ' s  response  t o  t h e  foreman's  q u e s t i o n ,  

r e f e r r i n g  t h e  j u ry  t o  t h e  o t h e r  i n s t r u c t i o n s  would of cou r se  

l e a d  them t o  no. 3 3 .  That i n s t r u c t i o n  al lowed t h e  ju ry  t o  

f i n d  t h e  defendants  n o t  l i a b l e  i f  Hofe r ' s  conduct  " con t r ibu ted  

t o  some degree  a s  a  cause  of t h e  a c c i d e n t . "  The ju ry  w a s  

al lowed t o  base  t h e i r  v e r d i c t  upon a  s t anda rd  o t h e r  than  t h e  

t r u e  s tandard  of proximate cause.  F a i l u r e  t o  p rope r ly  s t a t e  

t h i s  e s s e n t i a l  and w e l l - s e t t l e d  element of t h e  defense  of 

c o n t r i b u t o r y  neg l igence  w a s  p r e j u d i c i a l  t o  t h e  p l a i n t i f f  and 

r e v e r s i b l e  e r r o r .  

We no te  f o r  t h e  b e n e f i t  of t h e  t r i a l  c o u r t  t h a t  i n s t r u c t i o n  

no. 28 should n o t  be  g iven  i n  a  r e t r i a l  of t h i s  ca se .  I t  i s  

bo th  confusing and a  miss ta tement  of t h e  law. W e  a r e  unable  

t o  determine what t h e  f i r s t  sen tence  of t h e  i n s t r u c t i o n  i s  



supposed t o  mean. The second s en t ence  p u r p o r t s  t o  be a 

s t a t e m e n t  of  i n t e r v e n i n g  cause ,  b u t  it, l i k e  no. 33, f a i l s  

t o  s t a t e  t h a t  H o f e r ' s  conduc t  must have been a proximate  

c ause  of  McAlpine's i n j u r i e s .  

P l a i n t i f f  a rgued t h a t  s h e  was e n t i t l e d  t o  s a n c t i o n s  be- 

c ause  o f  a n  improper c l o s i n g  argument concern ing  t h e  amount of 

t h e  s e t t l e m e n t  w i t h  Dahl. The argument was n o t  p rope r .  The 

j u r y  was i n s t r u c t e d  t h a t  it should  n o t  concern  i t s e l f  w i t h  

t h e  s e t t l e m e n t  a s  t h e  c o u r t  would t a k e  c a r e  o f  t h a t  i f  t h e  j u r y  

found damages f o r  t h e  p l a i n t i f f .  I n  t h e  c o u r s e  of  f i n a l  a rgu-  

ment, counse l  f o r  d e f e n d a n t  s t a t e d  t h a t  Roger Dahl had p a i d  

f o r  h i s  s h a r e  of t h e  a c c i d e n t  and t h a t  shou ld  end it. Such 

argument went o u t s i d e  t h e  i n s t r u c t i o n s  and shou ld  n o t  b e  pe r -  

m i t t e d  i n  a  r e t r i a l .  

The judgment i s  r e v e r s e d  and t h e  c a u s e  remanded f o r  a  

new t r i a l .  

W e  concur:  

Chief  J u s t i c e  1 

J u s t i c e s  



M r .  J u s t i c e  Frank B.  Morrison, Jr. ,  s p e c i a l l y  concurs  t o  t he  
m a j o r i t y  op in ion .  

I concur i n  t h e  r e s u l t .  However, i n s t r u c t i o n  no. 3 3  i s  

d e f e c t i v e  f o r  reasons  n o t  r e f e r r e d  t o  i n  t h e  m a j o r i t y  op in ion .  

The s u b j e c t  i n s t r u c t i o n  a l lows  t h e  ju ry  t o  f i n d  t h e  passenger  

g u i l t y  of c o n t r i b u t o r y  negl igence i f  t h e  d r i v e r ' s  i n t o x i c a t i o n  

c o n t r i b u t e d  t o  t h e  cause  of t h e  a c c i d e n t .  This  i s  n o t  t h e  law. 

A passenger  can on ly  be de fea t ed  i f  t h e  passenger ,  knew o r  should 

have known, t h a t  t h e  d r i v e r  was i n t o x i c a t e d .  The d r i v e r ' s  i n t o x -  

i c a t i o n ,  s t and ing  a lone ,  cannot  d e f e a t  recovery on t h e  p a r t  of 

t h e  passenger .  

The e r r o r  i n  t h i s  i n s t r u c t i o n  goes t o  t h e  h e a r t  of  t h i s  

c a s e  and i s  h igh ly  p r e j u d i c i a l .  The blood a l coho l  r ead ing  of 

t h e  d r i v e r  was found t o  be .09.  Such a r ead ing  i s  i n  t h e  "gray 

a r e a " .  The d r i v e r  may w e l l  have been under t h e  i n f l u e n c e  of 

an i n t o x i c a n t ,  b u t  y e t  n o t  g i v e  any i n d i c a t i o n  of t h a t  i n f l u e n c e  

t o  t h e  passenger .  The d r i v e r ' s  impairment must be obse rvab le  t o  

a reasonably  prudent  person.  I f  a  reasonably  prudent  person  would 

n o t  be  a b l e  t o  d e t e c t  t h e  d r i v e r ' s  i n t o x i c a t e d  s t a t e ,  then  t h a t  

person  cannot  be denied recovery on t h e  b a s i s  of c o n t r i b u t o r y  

neg l igence .  I t  i s  obvious from t h e  f a c t s  of t h i s  c a s e  t h a t  t h e  

ju ry  could have found t h e  d r i v e r  t o  be  under t h e  i n f l u e n c e  and 

denied recovery t o  t h e  passenger w i thou t  t h e  r e q u i s i t e  f i n d i n g  

t h a t  t h e  passenger  was himself  g u i l t y  of f a i l u r e  t o  e x e r c i s e  

reasonable  ca re .  

I n  my opin ion  t h i s  i n s t r u c t i o n  cannot  be  cured by changing 

i t s  d e f i n i t i o n  of "proximate cause" .  

I concur i n  t h e  s p e c i a l  concurrence./ 



I join in the majority opinion, but also agree with 

Justice Morrison as to why it was error to give Instruc- 

tion No. 33. 


