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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  Court .  

Appel lants /defendants  Char les  R.  Taylor  and P h y l l i s  A .  

Tay lor ,  husband and wi fe ,  and Michael,  C h r i s t i n e ,  Mark and 

Tara Taylor ,  minor c h i l d r e n ,  b r ing  t h i s  appea l  from two 

o r d e r s  en t e red  i n  t h e  D i s t r i c t  Court  of t h e  Tenth J u d i c i a l  

D i s t r i c t ,  Fergus County. The f i r s t  o r d e r ,  da t ed  A p r i l  11, 

1980, denied t h e  de fendan t s '  motions t o  d i smis s  each of t h e  

two counts  of t h e  complaint ,  t h e  motions having been made 

s e p a r a t e l y  by defendants  Char les  and P h y l l i s  Taylor and by 

t h e  minor defendants .  The second o r d e r ,  da t ed  December 1 0 ,  

1980, g ran t ed  p a r t i a l  summary judgment t o  t h e  respondent /  

p l a i n t i f f  Guy M. Wil lson a g a i n s t  t h e  a d u l t  defendants .  

Wil lson was gran ted  summary judgment on on ly  t h e  f i r s t  count  

of h i s  complaint .  The c a s e  was p rope r ly  c e r t i f i e d  under Rule 

54  and t h e r e f o r e ,  may be brought  be fo re  t h i s  Court  f o r  review. 

The defendants  p r e s e n t  t h e  fo l lowing  i s s u e s :  

1. Did t h e  D i s t r i c t  Court  e r r  i n  denying t h e  de fendan t s '  

va r ious  motions t o  d i smis s  t h e  complaint?  

2.  Did t h e  D i s t r i c t  Court  err i n  g r a n t i n g  summary 

judgment on Count I of t h e  complaint  t o  t h e  p l a i n t i f f ?  

We hold t h a t  summary judgment was p rope r ly  g ran ted  and 

a f f i r m  t h e  lower c o u r t .  

The p a r t i e s  e n t e r e d  i n t o  a  l e a s e  agreement w i t h  an 

opt ion- to-purchase  cover ing r e a l  p rope r ty  l o c a t e d  i.n Fergus 

County. P l a i n t i f f  Wil lson wants t o  e x e r c i s e  t h e  o p t i o n  and 

purchase  t h e  land .  

The p a r t i e s  executed t h e  l e a s e  on J u l y  2 ,  1 9 7 6 ,  with a 

term ending January 30, 1982. The l e a s e  provides:  

"OPTION: 

"Lessee i s  hereby g iven  an o p t i o n  t o  purchase  t h e  
s u b j e c t  p rope r ty  upon t h e  terms conta ined  i n  t h i s  
paragraph.  The o p t i o n  s h a l l  be e x e r c i s a b l e  dur ing  
t h e  month of December of any yea r  du r ing  t h e  l i f e  



of t h i s  l e a s e .  The op t ion  p r i c e  s h a l l  be  Three 
Hundred Seventy F ive  D o l l a r s  ($375.00) p e r  a c r e  i f  
exe rc i sed  du r ing  t h e  y e a r s  1976, 1977, 1978 o r  1979. 
The rea f t e r  t h e  o p t i o n  p r i c e  s h a l l  be Four Hundred 
D o l l a r s  ($400.00) pe r  a c r e .  Lessee s h a l l  n o t i f y  
Lessor  of t h e  e x e r c i s e  of t h e  o p t i o n  i n  w r i t i n g ,  on 
o r  be fo re  t h e  1 0 t h  day of December, addressed t o  
t h e  Lessor a t  Moore, Montana. The t e r m s  of t h e  sale 
s h a l l  be twenty-nine p e r c e n t  (29%) of t h e  o p t i o n  
p r i c e  t o  be pa id  i n  t h e  month of t h e  e x e r c i s e  of 
t h e  o p t i o n ,  w i th  t h e  balance of t h e  purchase  p r i c e  
t o  be pa id  i n  t h e  nex t  succeeding month. Lessor 
a g r e e s  t o  pay t h e  Fede ra l  Land Bank Assoc ia t i on  of 
Lewistown s u f f i c i e n t  funds from t h e  purchase  p r i c e  
t o  o b t a i n  a  r e l e a s e  of any mortgage on t h e  s u b j e c t  
p rope r ty .  I n  a d d i t i o n ,  Lessor a g r e e s  t o  p rov ide  
t i t l e  in su rance  o r  a b s t r a c t s  showing marketable  
t i t l e ,  on o r  b e f o r e  t h e  d a t e  t h a t  t h e  balance of 
t h e  purchase  p r i c e  i s  pa id .  . . . 
"OIL AND MINERAL RIGHTS: 

"Lessor s h a l l  r e t a i n  a l l  e x i s t i n g  o i l  and minera l  
r i g h t s  du r ing  t h e  term of t h i s  l e a s e ,  t oge the r  w i th  
a r i g h t  of i n g r e s s  and e g r e s s  t o  develop such r i g h t s .  
I n  t h e  even t  t h a t  Lessee s h a l l  e x e r c i s e  h i s  o p t i o n ,  
then Lessee s h a l l  r e c e i v e  one-half of any o i l  and 
minera l  r i g h t s  then e x i s t i n g ,  t oge the r  wi th  t h e  r i g h t  
and power t o  l e a s e  such o i l  and minera l  r i g h t s . "  

The l e a s e  c o n t a i n s  p r o v i s i o n s  r ega rd ing  land  d e s c r i p t i o n ,  

t e r m ,  payment of c rop  s h a r e ,  o p e r a t i o n s ,  mine ra l s ,  f ences ,  

sub- lease ,  breach and r e - en t ry  and r i g h t  of f i r s t  r e f u s a l  on 

t h e  p a r t  of t h e  l e s s o r .  

The p l a i n t i f f  f i l e d  h i s  complaint  on December 20, 1979, 

r e q u e s t i n g  s p e c i f i c  performance of t h e  s a l e .  

The defendants '  f i r s t  i s s u e  concerns  t h e  motions t o  

d i smis s  made by them and t h e i r  c h i l d r e n .  Four s e p a r a t e  

motions were made: one f o r  each count  of t h e  complaint  by 

t h e  p a r e n t s  and one f o r  each count  by t h e  minor c h i l d r e n .  

A l l  of t h e  motions were denied by o r d e r  da t ed  A p r i l  11, 

I. 

A complaint  should n o t  be dismissed f o r  f a i l u r e  t o  

s t a t e  a c la im u n l e s s  it appears  beyond doubt  t h a t  t h e  p l a i n t i f f  

can prove no s e t  of f a c t s  i n  suppor t  of h i s  c la im which 

would e n t i t l e  him t o  r e l i e f .  Conley v .  Gibson (1957) ,  355 



U.S. 4 1 ,  45-46, 78 S.Ct. 99, 1 0 2 ,  2 L.Ed.2d 80, 84; Fraunhofer 

v.  P r i c e  (1979) ,  - Mont. - , 594 P.2d 324, 327, 36 St.Rep. 

883, 886. A motion t o  d i smis s  under Rule 1 2 ( b )  ( 6 ) ,  M.R.Civ.P., 

has  t h e  e f f e c t  of admi t t i ng  a l l  well-pleaded a l l e g a t i o n s  i n  

t h e  complaint .  I n  cons ide r ing  t h e  motion, t h e  complaint  i s  

cons t rued  i n  t h e  l i g h t  most f avo rab le  t o  t h e  p l a i n t i f f ,  and 

a l l  a l l e g a t i o n s  of f a c t  con ta ined  t h e r e i n  a r e  taken a s  t r u e .  

Commonwealth Edison Co. v.  S t a t e  (1980) ,  Mont. , 615 

P.2d 847, 849, 37 St.Rep. 1192, 1193, a f f ' d  ( J u l y  2 ,  1981) ,  

U.S. , 1 0 1  S e c t .  2946, 69 L.Ed.2d 884, 49 U.S.L.W. - 

4957; Fraunhofer v. P r i c e ,  supra ;  Duffy v. But te  Teachers '  

Union, Number 332, AFL-CIO (1975) ,  168 Mont. 246, 252-253, 

541 P.2d 1199, 1202-1203. W e  now proceed t o  examine t h e  

a l l e g a t i o n s  conta ined  i n  each count  of t h e  complaint .  

The f i r s t  count  a l l e g e s  t h a t  t h e  defendants  owned 

c e r t a i n  desc r ibed  r e a l  p rope r ty  i n  Fergus County; t h a t  t h e  

p l a i n t i f f  and defendants  en t e red  i n t o  a w r i t t e n  l e a s e  of t h e  

p rope r ty ,  extending t o  January 30, 1982, under which t h e  

p l a i n t i f f  i s  gran ted  an o p t i o n  t o  purchase  t h e  l ands  i n  

q u e s t i o n  ( a  copy of t h e  l e a s e  i s  a t t a c h e d  t o  t h e  complaint  

and t h e  t e r m s  thereof  i nco rpo ra t ed  by r e f e r e n c e ) ;  and t h a t  

t h e  p l a i n t i f f  has  been and i s  p r e s e n t l y  i n  possess ion  of t h e  

l e a s e d  lands  and t h e  l e a s e  document was p laced  of r eco rd .  

The f i r s t  count  then goes on t o  s t a t e  t h e  a l l e g a t i o n s  a t t a c k e d  

by t h e  Taylors :  

" IV. 

" I n  t h e  month of December, 1979, and be fo re  t h e  1 0 t h  
day t h e r e o f ,  p l a i n t i f f  n o t i f i e d  t h e s e  defendants  i n  
w r i t i n g  addressed t o  them i n  Moore, Montana of p l a i n -  
t i f f ' s  e x e r c i s e  of t h e  o p t i o n  se t  f o r t h  i n  t h e  l e a s e .  
P l a i n t i f f  i s  ready ,  w i l l i n g ,  and a b l e  t o  perform h i s  
o b l i g a t i o n s  under t h e  o p t i o n  and p l a i n t i f f  has  t endered  
t h e  r equ i r ed  down payment. P l a i n t i f f  i s  informed and 
b e l i e v e s ,  however, t h a t  t h e s e  defendants  have pur- 
po r t ed  t o  a l i e n a t e  t o  t h e i r  c h i l d r e n  a  p o r t i o n  of t h e  
l ands  s u b j e c t  t o  t h e  op t ion ,  t h a t  they  have p laced  
a d d i t i o n a l  encumbrances upon t h e  l and ,  and t h a t  they 



have o therwise  endeavored t o  f r u s t r a t e  p l a i n t i f f  ' s 
purchase  of t h e  land  under t h e  op t ion .  P l a i n t i f f  i s  
f u r t h e r  informed and b e l i e v e s  t h a t  t h e s e  defendants  
i n t e n d  t o  r e f u s e  t o  perform t h e i r  o b l i g a t i o n s  under 
t h e  op t ion .  P l a i n t i f f  herewith  o f f e r s  t o  perform h i s  
o b l i g a t i o n s  f u l l y .  " 

The subs tance  of paragraph I V  i s  t h a t  t h e  p l a i n t i f f  has 

n o t i f i e d  t h e  defendants  of t h e  e x e r c i s e  of t h e  o p t i o n ,  t h e  

p l a i n t i f f  i s  ready t o  perform, t h e  p l a i n t i f f  has tendered 

t h e  downpayment, t h e  defendants  have a l i e n a t e d  a  p o r t i o n  of 

t h e  land  t o  t h e i r  c h i l d r e n ,  t h e  defendants  have p laced  

a d d i t i o n a l  encumbrances upon t h e  l and ,  t h e  defendants  have 

o the rwi se  endeavored t o  f r u s t r a t e  p l a i n t i f f ' s  purchase ,  

defendants  i n t e n d  t o  r e f u s e  t o  perform, and p l a i n t i f f  o f f e r s  

t o  perform. A l l  p l ead ings  must be s o  cons t rued  a s  t o  do 

s u b s t a n t i a l  j u s t i c e .  Rule 8  ( f )  , M.R.Civ.P. The defendants  

o b j e c t  p r i m a r i l y  t o  t h e  "informed and be l i eved"  p r e f a c e  t o  

c e r t a i n  a l l e g a t i o n s .  W e  a r e  r equ i r ed  t o  c o n s t r u e  t h e  complaint  

i n  t h e  l i g h t  most f avo rab le  t o  t h e  p l a i n t i f f ,  Fraunhofer v.  

P r i c e ,  supra .  W e  hold t h e  a l l e g a t i o n s  a r e  s u f f i c i e n t  t o  

s t a t e  a  c la im.  This  Court  does  n o t  favor  d i s m i s s a l s  on 

p l ead ing ,  and recognizes  t h a t  t h e  defendant  can o b t a i n  

a d d i t i o n a l  in format ion  r equ i r ed .  A s  s t a t e d  i n  Tobacco River 

Lbr. Co. v.  Yoppe (1978) ,  176 Mont. 267, 271, 577 P.2d 855, 

"We no te  a l s o  t h a t  should defendants  d e s i r e  any 
f u r t h e r  degree  of s p e c i f i c i t y ,  they  may o b t a i n  t h e  
same by use  of t h e  a p p r o p r i a t e  d i scovery  dev ices  
such as d e p o s i t i o n s ,  i n t e r r o g a t o r i e s  and r e q u e s t s  
t o  admit .  This  Court  does n o t  f avo r  t h e  s h o r t  
c i r c u i t i n g  of l i t i g a t i o n  a t  t h e  i n i t i a l  p lead ing  
s t a g e  u n l e s s  a complaint  does n o t  s t a t e  a  cause  of 
a c t i o n  under any set  of f a c t s  . . ." 
The same a n a l y s i s  r e q u i r e s  us  t o  a f f i r m  t h e  lower 

c o u r t ' s  o rde r  a s  t o  t h e  second count ,  a l s o .  I n  t h a t  count ,  

t h e  p l a i n t i f f  i n c o r p o r a t e s  a l l  of t h e  a l l e g a t i o n s  conta ined  

i n  h i s  f i r s t  count ,  and then f u r t h e r  a l l e g e s :  t h a t  i n  November 



of 1979 t h e  p l a i n t i f f  n o t i f i e d  defendant  Char les  R.  Taylor 

t h a t  t h e  p l a i n t i f f  in tended  t o  and would e x e r c i s e  t h e  op t ion  

i n  December; t h a t  no twi ths tanding  such n o t i c e  and t h e  t e r m s  

of t h e  op t ion ,  t h e  a d u l t  defendants  purpor ted  t o  convey t o  

t h e i r  c h i l d r e n  a l l  of t h e  mine ra l s  under t h e  s u b j e c t  l a n d s  

( a  copy of t h e  minera l  i n t e r e s t  conveyance i s  a t t a c h e d  t o  

t h e  complaint  and inco rpo ra t ed  by r e f e r e n c e ) ;  t h a t  t h e  

conveyance was wi thou t  c o n s i d e r a t i o n  and i n  c l e a r  v i o l a t i o n  

of t h e  t e r m s  of t h e  op t ion ;  and, t h a t  i f  t h e  conveyance i s  

n o t  avoided,  t h e  va lue  of t h e  s u b j e c t  l ands  w i l l  be diminished 

i n  t h e  amount of $51,000 o r  more. These a l l e g a t i o n s  are 

s u f f i c i e n t  t o  s t a t e  a  c la im f o r  r e l i e f .  

The defendants  a rgue  t h a t  t h e  c h i l d r e n  should have been 

dismissed from count  one i n  any event .  We do n o t  ag ree .  

They a r e  n o t  p a r t i e s  t o  t h e  l e a s e ,  s o  could n o t  be  a f f e c t e d  

by any dec ree  g r a n t i n g  s p e c i f i c  performance. I n  a d d i t i o n ,  

t h e  f i r s t  count  i s  s p e c i f i c a l l y  d i r e c t e d  a g a i n s t  t h e  p a r e n t s ,  

a s  was recognized by t h e  D i s t r i c t  Court  when it  gran ted  

summary judgment on count  one a g a i n s t  t h e  a d u l t  defendants  

on ly .  The D i s t r i c t  Court  d i d  n o t  err i n  r e f u s i n g  t o  d i smis s  

a s  t o  t h e  c h i l d r e n ;  they a r e  n o t  p a r t i e s  t o  t h e  f i r s t  count ,  

and they a r e  proper  p a r t i e s  t o  t h e  second count  a s  t h e  

g r a n t e e s  named i n  t h e  minera l  conveyance. 

The defendants  assert t h a t  t h e  lower c o u r t  e r r e d  i n  

g r a n t i n g  summary judgment t o  t h e  p l a i n t i f f  and a g a i n s t  t h e  

a d u l t  defendants  on count  one. 

"When m u l t i p l e  c la ims  f o r  r e l i e f  and m u l t i p l e  
p a r t i e s  a r e  involved i n  an a c t i o n ,  t h e  c o u r t  may 
d i r e c t  t h e  e n t r y  of a  f i n a l  judgment as t o  one o r  
more, b u t  fewer than  a l l  of t h e  c l a ims  o r  p a r t i e s  
on ly  upon an  exp res s  d e c l a r a t i o n  t h a t  t h e r e  i s  no 
j u s t  reason  f o r  d e l a y  and upon an  exp res s  d i r e c t i o n  
f o r  t h e  e n t r y  of judgment." Rule 5 4 ( b ) ,  M.R.Civ.P. 



The c o u r t  by judgment da ted  December 1 0 ,  1980, po in ted  o u t  

t h a t  t h e  c o u r t  had c e r t i f i e d  t h a t  t h e r e  was no j u s t  reason  f o r  

de l ay  i n  t h e  e n t r y  of f i n a l  judgment on t h a t  o r d e r .  I t  was, 

t h e r e f o r e ,  ordered,adjudged and decreed t h a t  t he  p l a i n t i f f s  have 

judgment a g a i n s t  t h e  defendants  t h a t  t h e  o p t i o n  be s p e c i f i c a l l y  

performed. I t  was a l s o  ordered  t h a t  s a i d  defendants  be r e q u i r e d  

t o  s e l l  and convey t h e  land  s u b j e c t  t h e r e t o  t o  p l a i n t i f f  and t o  

execute  a  good and s u f f i c i e n t  conveyance t o  him on payment by 

p l a i n t i f f  of t h e  amount of  t h e  purchase  p r i c e  a l l  i n  accordance 

w i t h  t h e  t e r m s  and c o n d i t i o n s  s e t  f o r t h  i n  s a i d  op t ion .  

This  m e e t s  t h e  requirements  of Rule 54 (b )  and t h e  appeal  

i s  p rope r ly  be fo re  t h i s  Court .  

The fo l lowing  r u l e s  governed t h e  D i s t r i c t  C o u r t ' s  

c o n s i d e r a t i o n  of t h i s  motion: 

"A p a r t y  seek ing  t o  recover  upon a  c la im . . . may . . . move w i t h  o r  w i thou t  suppor t ing  a f f i d a v i t s  f o r  
a  summary judgment i n  h i s  favor  upon a l l  o r  any p a r t  
t h e r e o f . "  Rule 5 6 ( a ) ,  M.R.Civ.P. 

"The [summary] judgment sought s h a l l  be g ran ted  
f o r t h w i t h  i f  t h e  p l ead ings ,  d e p o s i t i o n s ,  answers 
t o  i n t e r r o g a t o r i e s ,  and admissions on f i l e ,  t oge the r  
w i t h  t h e  [ suppor t ing]  a f f i d a v i t s ,  i f  any,  show t h a t  
t h e r e  i s  no genuine i s s u e  a s  t o  any m a t e r i a l  f a c t  
and t h a t  t h e  moving p a r t y  i s  e n t i t l e d  t o  a  judgment 
a s  a  ma t t e r  of law . . ." Rule 56 ( c )  , M.R.Civ.P. 

"When a  motion f o r  summary judgment i s  made and 
supported a s  provided i n  t h i s  r u l e ,  an  adverse  p a r t y  
may n o t  rest upon t h e  mere a l l e g a t i o n s  o r  d e n i a l s  
of h i s  p l ead ing ,  b u t  h i s  response,  by a f f i d a v i t s  o r  
a s  o the rwi se  provided i n  t h i s  r u l e ,  must s e t  f o r t h  
s p e c i f i c  f a c t s  showing t h a t  t h e r e  i s  a  genuine i s s u e  
f o r  t r i a l .  I f  he does n o t  so  respond,  summary judg- 
ment, i f  a p p r o p r i a t e ,  s h a l l  be e n t e r e d  a g a i n s t  him." 
Rule 5 6 ( e ) ,  M.R.Civ.P. 

The D i s t r i c t  Court  had be fo re  it a s  a  r eco rd  on count  

one t h e  complaint  and answer, twenty r e q u e s t s  f o r  admission 

submit ted t o  t h e  defendants  by t h e  p l a i n t i f f  and t h e  de fendan t s1  

answers t h e r e t o ,  and a n  a f f i d a v i t  i n  suppor t  of t h e  motion 

executed by t h e  p l a i n t i f f .  The defendants  f a i l e d  t o  conduct  

any d i scovery  of t h e i r  own, and f a i l e d  t o  f i l e  any a f f i d a v i t s  



i n  o p p o s i t i o n  t o  t h e  motion f o r  summary judgment. 

Summary judgment i s  a p p r o p r i a t e  when t h e  moving p a r t y  

shows a complete absence of any genuine i s s u e  as t o  a l l  f a c t s  

which a r e  m a t e r i a l  i n  l i g h t  of t hose  s u b s t a n t i v e  p r i n c i p l e s  

which e n t i t l e  him t o  a  judgment as a m a t t e r  of  law; and when 

t h e  defendants  f a i l e d  t o  come forward wi th  evidence of a  genuine 

i s s u e  of m a t e r i a l  f a c t .  

The p lead ings ,  r e q u e s t s  f o r  admiss ions ,  and a f f i d a v i t s  

e s t a b l i s h e d  t h e  fo l lowing  f a c t s :  The l e a s e  was executed (de- 

f endan t s '  answer t o  r e q u e s t  no. 1, da t ed  January 18 ,  1980) ;  

defendant  Charl-es R.  Taylor  was served w i t h  a  n o t i c e  of t h e  

p l a i n t i f f ' s  e x e r c i s e  of h i s  o p t i o n ,  such s e r v i c e  accomplished 

a t  h i s  r e s idence  w i t h i n  t h e  f i r s t  t e n  days  of December 1979 

(answers t o  r e q u e s t  no. 2 da ted  January 18 ,  1980) ;  t h e  p l a i n t i f f  

a l s o  n o t i f i e d  t h e  defendants  of h i s  e x e r c i s e  of t h e  o p t i o n  

w i t h i n  t h e  f i r s t  t e n  days of  December 1979, by w r i t i n g  addressed 

t o  them a t  t h e i r  add res s  i n  Moore, Montana ( a f f i d a v i t  of Guy M .  

Wil lson da t ed  June 30, 1980) ;  t h e  a d u l t  defendants  were r e s i d i n g  

toge the r  i n  Moore dur ing  t h a t  time (answer t o  r e q u e s t  no. 6 )  ; 

t h e  p l a i n t i f f  tendered t h e  r equ i r ed  downpayment w i t h i n  t h e  t ime 

s p e c i f i e d  i n  t h e  o p t i o n  ( a f f i d a v i t  of  June 30, 1980) ; t h e  de- 

f endan t s  executed a  new mortgage on t h e  s u b j e c t  l ands  on 

December 1 0 ,  1979, i n  favor  of t h e  United S t a t e s  of America, 

through t h e  FHA, t o  s ecu re  t h e  repayment of a l oan  i n  t h e  amount 

of $190,000, which mortgage was unre leased  a s  of January 30, 

1980 (answers t o  r e q u e s t s  no. 1 4  and no. 15 ,  da t ed  January 30, 

1980) ;  t h e  defendants  executed a n  a d d i t i o n a l  mortgage on t h e  

l ands  i n  favor  of Northwestern Bank of Lewistown t o  s e c u r e  

repayment of a  l oan  i n  t h e  amount of $126,800 which was unre- 

l ea sed  a s  of January 30, 1980 (answers t o  r e q u e s t s  no. 16 and no. 

17,  da ted  January 30, 1980) ;  t h e  defendants  conveyed minera l  



i n t e r e s t s  i n  t h e  land  t o  t h e i r  c h i l d r e n  a s  a  g i f t  and wi thou t  

c o n s i d e r a t i o n  by q u i t c l a i m  deed da t ed  November 30, 1979 (answers 

t o  r e q u e s t  no. 5 of January 18 ,  1980) ;  t h e  p l a i n t i f f  pa id  t h e  

ba lance  of t h e  purchase  p r i c e  i n  t he  amount of $90,652.80 i n t o  

c o u r t  by o r d e r  da t ed  A p r i l  11, 1980; and, none of t h e  defendants  

ever  advised  t h e  p l a i n t i f f  t h a t  h i s  t ende r  of t h e  downpayment 

w a s  d e f e c t i v e  (answer t o  r e q u e s t  no. 19,  d a t e d  January 30, 1980) .  

The defendants  a s s e r t  t h a t  t h e  i s s u e s  whether t h e  

p l a i n t i f f  p rope r ly  n o t i f i e d  them of h i s  e x e r c i s e  of t h e  

o p t i o n  and whether t h e  t ende r  was s u f f i c i e n t  t o  r a i s e  m a t e r i a l  

i s s u e s  of f a c t .  The i r  answers t o  t h e  r e q u e s t s  f o r  admiss ions  

s ta te  t h a t  t h e  postmarks on t h e  l e t t e r s  a r e  a l l  i l l e g i b l e ,  

s o  t h a t  they a r e  n o t  s u r e  of t h e  d a t e s  on which they r ece ived  

n o t i c e ;  a l s o ,  t h a t  n o t i c e  was served on ly  on Char les  R.  

Taylor  and was n o t  served on P h y l l i s  A. Taylor .  However, 

t h e  p l a i n t i f f ' s  a f f i d a v i t  of June 30, 1980, s t a t e s  t h a t  he 

d i d  make t imely  n o t i f i c a t i o n  and d i d  t ende r  t h e  downpayment 

p rope r ly .  " '  [Tlhe opposing p a r t y ' s  f a c t s  must be m a t e r i a l  

and of a  s u b s t a n t i a l  n a t u r e ,  n o t  f a n c i f u l ,  f r i v o l o u s ,  gauzy, 

nor merely s u s p i c i o u s . ' "  Harland v .  Anderson, supra .  The 

defendants  f a i l e d  t o  come forward w i t h  t h e i r  own a f f i d a v i t s  

i n  d i s p u t e  of p l a i n t i f f ' s  averments. For t h a t  r ea son ,  

summary judgment on count  one w a s  p rope r ly  g ran ted .  

W e  a f  f i rm  t h e  judgment of t h e  D i s t r i c t  Court .  

We Concur: 

% -4 d, psu- 
Chief J u s t i c e  




