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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of  t h e  Court  

J ay  Green was employed a s  manager of Anthony's depar tment  

s t o r e  i n  Plentywood. Defendant appea l s  from t h e  de t e rmina t ion  

by t h e  Workers' Compensation Court  t h a t  Green 's  f a t a l  i n j u r i e s  

a r o s e  o u t  of and i n  t h e  cou r se  of h i s  employment when he was 

k i l l e d  whi le  r i d i n g  h i s  pe r sona l  motorcycle approximately  

t h r e e  m i l e s  n o r t h  of Plentywood. We a f f i r m  t h e  ho ld ing  of 

t h e  Workers' Compensation Court .  

Green had been employed a s  manager of t h e  Plentywood 

s t o r e  f o r  s e v e r a l  y e a r s  p r i o r  t o  t h e  a c c i d e n t .  The Workers' 

Compensation Court  found t h a t  on t h e  d a t e  of t h e  a c c i d e n t  

Green a r r i v e d  a t  work a t  approximately 8:00 a.m. Green 

s t a t e d  t o  one of  t h e  employees t h a t  h i s  motorcycle  was n o t  

running p rope r ly  and t h a t  he suspected t h e  engine might be  

"carboned up". A t  approximately 10:30 a.m. Green advised  

another  s t o r e  employee t h a t  he was going t o  t h e  Klothes  

Horse, a  r e p a i r  shop i n  Plentywood. That  employee t e s t i f i e d  

i t  was normal procedure  t o  have c e r t a i n  goods r e p a i r e d  when 

t h e  need would a r i s e .  When he l e f t ,  Green i n d i c a t e d  he 

expected t o  be  back by 1 1 : O O  a.m. when t h e  u sua l  lunch 

breaks  f o r  s t o r e  employees were t o  commence. The tes t imony 

of  t h e  owner of t h e  Klothes  Horse i n d i c a t e d  t h a t  Green 

a r r i v e d  on h i s  motorcycle a t  approximately 10:30 a.m. and 

l e f t  a  s i n g l e  l a d i e s '  shoe f o r  r e p a i r s .  Green inqu i r ed  how 

long t h e  r e p a i r s  would t ake .  The owner advised  him t h a t  i t  

would be  approximately 1 5  t o  2 0  minutes.  Green r e p l i e d ,  

"Tha t ' s  g r e a t "  and l e f t  t h e  s t o r e ,  g i v i n g  t h e  impress ion t o  

t h e  owner of t h e  Klothes  Horse t h a t  Green was expec t ing  t o  

p ick  t h e  shoe up w i t h i n  1 5  o r  20 minutes.  

Based on i n q u e s t  tes t imony,  t h e  Workers' compensation 

Court  f u r t h e r  determined t h a t  it was appa ren t  t h a t  Green 



l e f t  t h e  Klothes  Horse and proceeded o u t  of Plentywood i n  a 

n o r t h e r l y  d i r e c t i o n  on t h e  highway. A t  a  p o i n t  approximately 

t h r e e  m i l e s  n o r t h  of Plentywood, Green l o s t  c o n t r o l  of h i s  

motorcycle,  f e l l  t o  t h e  pavement and s u s t a i n e d  f a t a l  i n j u r i e s .  

Testimony a t  t h e  i n q u e s t  r evea l ed  t h a t  t h e  decedent  w a s  

t r a v e l i n g  i n  excess  of 70  mph and n o t  wearing a c r a s h  helmet,  

and t h a t  Green probably l o s t  c o n t r o l  of h i s  motorcycle 

because t h e  damper b a r  was o u t  of adjustment .  

Green 's  d i s t r i c t  manager t e s t i f i e d  t h a t  a  s t o r e  manager's 

d u t i e s  cus tomar i ly  involved supe rv i s ing  employees, a s s i s t i n g  

wi th  s a l e s ,  handl ing inventory ,  customer r e l a t i o n s  and 

c r e a t i o n  of good w i l l .  H e  a l s o  t e s t i f i e d  t h a t  Green 's  

motorcycle  w a s  n o t  a company v e h i c l e  and t h a t  t h e  decedent  

was n o t  p a i d  mileage o r  reimbursement o r  p e r  diem of any 

type.  H e  a l s o  t e s t i f i e d  t h a t  t h e  r i s k  which he perce ived  i n  

r i d i n g  on t h e  motorcycle  was n o t  a r i s k  o r d i n a r i l y  a s s o c i a t e d  

w i t h  a s t o r e  manager's work. On t h e  o t h e r  hand, he was a l s o  

aware t h a t  Green had a motorcycle and d i d  u se  i t  i n  t h e  

cou r se  of h i s  work a s  manager. 

I n  i t s  conc lus ions  of l a w ,  t h e  Workers' Compensation Court  

inc luded  t h e  fol lowing:  

" 4 .  . . . However, i n  d e v i a t i n g  from h i s  employment 
t o  r i d e  h i s  motorcycle ,  i t  appears  t o  t h i s  Court  
t h a t  t h e  decedent  may w e l l  have been removing carbon 
from t h e  motorcycle and thereby  improving i t s  per-  
formance, an  e r r a n d  which can be cons t rued  from t h e s e  
f a c t s  as a b e n e f i t  t o  both  himself  and t h e  employer. 
The decedent  has  used h i s  motorcycle  f o r  t h e  Company 
i n  t h e  p a s t ,  n o t  on ly  t h e  s a m e  day of t h e  a c c i d e n t ,  
b u t  on o t h e r  occas ions  and whi le  n o t  s p e c i f i c a l l y  
approved by t h e  employer it was n o t  s p e c i f i c a l l y  
p r o h i b i t e d .  

"5. Taking a l l  t h e  f a c t s  most f avo rab le  t o  t h e  
defendant  t h e  conc lus ion  of t h i s  Cour t  i s  t h a t  t h e  
a c c i d e n t  i n  q u e s t i o n  d i d  occur w i t h i n  t h e  cou r se  
and scope of t h e  deceden t ' s  employment. Any o t h e r  
exp lana t ion  makes less sense  i n  view of t h e  d e c e d e n t ' s  
t o t a l  d e d i c a t i o n  t o  h i s  employment and t h e  h igh  
esteem i n  which he w a s  he ld  by bo th  t h e  community and 
by h i s  employers. While t h e r e  was some c o n f l i c t  i n  



t h e  t ime t h e  decedent  might r e t u r n  t o  h i s  job a s  
t e s t i f i e d  t o  by t h e  va r ious  w i tnes ses ,  t h e r e  i s  no 
doubt  t h a t  h i s  employer and h i s  employees considered 
him t o  be on du ty  a t  t h e  time of h i s  a c c i d e n t  and 
t h a t  o t h e r s  a l s o  be l i eved  him t o  be on du ty ."  

I n  i t s  judgment t h e  c o u r t  then determined t h a t  t h e  de- 

ceden t  Green 's  widow i s  e n t i t l e d  t o  f u l l  b e n e f i t s  provided 

by t h e  Workers' Compensation Act. 

Simply s t a t e d ,  t h e  s i n g l e  i s s u e  t h i s  c a s e  p r e s e n t s  i s  

whether t h e  f a t a l  a c c i d e n t  a r o s e  o u t  of and i n  t h e  cou r se  of 

Green 's  employment. Our f u n c t i o n  i n  reviewing a  d e c i s i o n  of 

t h e  Workers' Compensation Court  i s  t o  determine whether 

t h e r e  i s  s u b s t a n t i a l  evidence t o  suppor t  t h e  f i n d i n g s  and 

conc lus ions  of t h a t  c o u r t .  We cannot  s u b s t i t u t e  our  judgment 

f o r  t h a t  of t h e  t r i a l  c o u r t  a s  t o  t h e  weight  of t h e  evidence 

on q u e s t i o n s  of f a c t .  Where t h e r e  i s  s u b s t a n t i a l  evidence 

t o  suppor t  t h e  f i n d i n g s  of t h e  Workers' Compensation Cour t ,  

t h i s  Court  cannot  ove r tu rn  t h e  dec i s ion .  S t e f f e s  v.  93 

Leasing Co., I n c . ,  (1978) ,  177 Mont. 83, 580 P.2d 450. 

This  c a s e  i s  s i m i l a r  t o  t h e  S t e f f e s  c a s e  i n  t h a t  t h e  

defendant  c la ims  t h e r e  i s  n o t  s u b s t a n t i a l  evidence i n  t h e  

r eco rd  t o  suppor t  t h e  conc lus ion  t h a t  t h e  d e a t h  occurred 

w i t h i n  t h e  course  and scope of employment. The Workers1 

Compensation Cour t  found t h a t  Green was on an  e r r and  which 

can be cons t rued  from t h e  f a c t s  as a  b e n e f i t  bo th  t o  himself  

and t h e  employer. I t  i s  apparen t  t h a t  t h e  c o u r t  thought  t h e  

Green c a s e  comes w i t h i n  t h e  "dua l  purpose" r u l e ,  which w a s  

de sc r ibed  i n  S t e f f e s ,  580 P.2d a t  454, a s  fo l lows:  

" 'The dua l  purpose d o c t r i n e  i s  t h a t  an  employee 
may, whi le  t r a v e l i n g ,  be  on an e r r and  of h i s  own, 
b u t  i f  he i s  a t  t h e  same t i m e  on some s u b s t a n t i a l  
miss ion  f o r  h i s  employer, he may be s a i d  t o  be 
w i t h i n  t h e  ambit  of h i s  employment. The r u l e  was 
o r i g i n a l l y  l a i d  down by J u s t i c e  Cardozo, i n  t h e  
c a s e  of Marks' Dependents v. Gray [ ( 1 9 2 9 ) ,  251 
N.Y.  90, 167 N.E. 181,  182-1831, i n  which it was 
s a i d :  'To e s t a b l i s h  l i a b i l i t y ,  t h e  i n f e r e n c e  must 
be pe rmis s ib l e  t h a t  t h e  t r i p  would have been made 



though t h e  p r i v a t e  e r r a n d  had been cance l l ed .  . . 
The tes t  i n  b r i e f  i s  t h i s :  i f  t h e  work of t h e  
employee creates t h e  n e c e s s i t y  f o r  t r a v e l ,  he i s  i n  
t h e  cou r se  of h i s  employment, though he i s  se rv ing  
a t  t h e  same t ime some purpose of h i s  own. . . 
I f ,  however, t h e  work has had no p a r t  i n  c r e a t i n g  
t h e  n e c e s s i t y  f o r  t r a v e l ,  i f  t h e  journey would have 
gone forward though t h e  bus ines s  e r r a n d  had been 
dropped, and would have been cance l l ed  upon f a i l u r e  
of t h e  p r i v a t e  purpose,  though t h e  bus ines s  e r r and  
was undone, t h e  t r a v e l  i s  then pe r sona l ,  and per-  
sona l  t h e  r i s k .  ' " 

"'The d o c t r i n e  has been c o n s i s t e n t l y  fo l lowed. '  
B l a i r ,  Reference Guide t o  Workmen's Compensation 
Law, 59.21." 

I n  t h i s  c a s e  t h e  evidence shows t h a t  a s  manager of t h e  

s t o r e ,  Green i n  t h e  course  of h i s  employment l e f t  t h e  s t o r e  

w i th  t h e  shoe f o r  r e p a i r  and took i t  t o  t h e  r e p a i r  shop. 

There can be no q u e s t i o n  t h a t  up t o  t h i s  p o i n t ,  he was w i t h i n  

t h e  course  and scope of h i s  employment. Having been t o l d  

t h a t  t h e  shoe would be r e p a i r e d  i n  15 o r  20 minutes ,  Green 

concluded t h a t  he should d r i v e  n o r t h  of Plentywood, having 

g iven  a c l e a r  i n d i c a t i o n  t h a t  he planned t o  be  back t o  p ick  

up t h e  shoe and t o  be  back a t  t h e  s t o r e  w i t h i n  l e s s  than  30 

minutes ,  t h a t  i s  by 1 1 : O O  a.m. W e  do n o t  know t h e  p r e c i s e  

purpose f o r  h i s  t r a v e l i n g  approximately t h r e e  m i l e s  n o r t h  of 

Plentywood. Because of Green 's  comment about  h i s  motorcycle 

engine having carboned up, i t  i s  r ea sonab le  t o  conclude t h a t  

h i s  purpose was t o  f r e e  t h e  engine of carbon so t h a t  it 

would run  b e t t e r .  The c i rcumstances  of t h e  a c c i d e n t  a r e  

a l s o  c o n s i s t e n t  w i t h  t h a t  o b j e c t i v e .  

I n  A. Larson,  Workmen's Compensation - Law 521.74 (1978) 

t h e r e  i s  an e x t e n s i v e  d i s c u s s i o n  of c a s e s  cover ing l u l l s  i n  

work and i n j u r i e s  occu r r ing  dur ing  such pe r iods .  A t  page 5- 

58, t h e  t e x t  s t a t e s :  

". . . I n  t h e  North Caro l ina  c a s e  of Watkins v.  
C i t y  of Wilmington, t h e  c la imant  f i reman,  whi le  
on h i s  lunch break and dur ing  a 24-hour t o u r  of 
du ty ,  a t tempted t o  c l e a n  t h e  o i l - b r e a t h e r  cap 
from an automobile t h a t  belonged t o  a f e l l ow 



employee. The p r a c t i c e  of f iremen making minor 
r e p a i r s  t o  t h e i r  automobiles du r ing  lunch hour 
was w e l l  known t o  t h e i r  supe rv i so r s .  The c la imant  
a t t empted  t o  c l e a n  t h e  cap  by p u t t i n g  g a s o l i n e  on 
i t  and s e t t i n g  i t  on f i r e .  Af ter t h e  f i r e  
had gone o u t ,  t h e  cap was s t i l l  n o t  c l e a n ,  s o  
t h e  c l a iman t  poured more g a s o l i n e  on it. A t  
t h a t  p o i n t  t h e r e  was an explos ion ,  and t h e  
c l a iman t  s u f f e r e d  f i r s t  and second degree  burns 
on h i s  f a c e  and upper e x t r e m i t i e s .  The Supreme 
Cour t ,  a f f i rming  t h e  Court  of Appeals, he ld  t h a t  
t h e  c l a i m a n t ' s  c l ean ing  of t h e  o i l  b r e a t h e r  was 
a  reasonable  a c t i v i t y ,  and t h e  i n j u r i e s  s u s t a i n e d  
a s  a  r e s u l t  of t h e  explos ion  a r o s e  o u t  of t h e  
c l a i m a n t ' s  employment. This  conc lus ion  was 
b o l s t e r e d  by t h e  f a c t  t h a t  t h i s  k ind  of  p r a c t i c e  
was w e l l  known t o  t h e  p l a i n t i f f ' s  s u p e r v i s o r s ,  who 
n o t  on ly  d i d  n o t  o b j e c t ,  b u t  s p e c i f i c a l l y  al lowed 
firemen t o  make such minor r e p a i r s  du r ing  t h e i r  
lunch hour. " 

There a r e  s imilar i t ies  between t h e  Watkins case and t h e  

p r e s e n t  Green case .  The f ireman was on du ty  i n  ~ a t k i n s  a t  

t h e  t i m e  o f  t h e  i n j u r y .  Green had n o t  l e f t  h i s  employment 

as manager and t h e r e f o r e  can a l s o  be  cons idered  t o  be  on 

du ty  a t  t h e  t i m e  of t h e  acc iden t .  I n  Watkins t h e  f ireman 

w a s  working on an  automobile of a f e l l o w  employee when 

i n j u r e d .  With Green w e  may f a i r l y  assume he w a s  seek ing  t o  

remove carbon from h i s  motorcycle.  The Workers' Compensation 

Court  found t h a t  Green 's  a c t i v i t y  was f o r  t h e  b e n e f i t  of t h e  

employer a s  w e l l  a s  himself  which adds an e lement  n o t  p r e s e n t  

i n  t h e  Watkins ca se .  

With Green we no te  t h e  a c c i d e n t  happened dur ing  a  s h o r t  

l u l l  i n  h i s  employment. Green could have accomplished 

l i t t l e  had he r e tu rned  t o  h i s  s t o r e  and been r e q u i r e d  t o  

l e a v e  soon enough t o  r e t u r n  t o  t h e  shoe s t o r e  i n  15  o r  20  

minutes .  I n  a d d i t i o n ,  Green was t h e  manager of t h e  s t o r e .  

A s  a  r e s u l t  it would be  a p p r o p r i a t e  f o r  Green t o  l e a v e  t h e  

s t o r e  t o  engage i n  v a r i o u s  types  of a c t i v i t i e s  which a r e  

a p p r o p r i a t e  f o r  s t o r e  managers, and which are cus tomar i ly  

engaged i n , t o  i n c r e a s e  good w i l l  towards t h e  s t o r e .  A s  an  

example, i t  would have been reasonable  f o r  Green t o  t a k e  15  



o r  20  minutes o u t  of t h e  s t o r e  dur ing  which he could have 

gone t o  a r e s t a u r a n t  i n  Plentywood i n  o rde r  t o  have a cup of 

c o f f e e  w i th  o t h e r s  i n  t h e  community. Had he done s o ,  and 

been i n j u r e d  through h i s  own negl igence when r e t u r n i n g  from 

having such cup of c o f f e e ,  it would be r ea sonab le  t o  c l a s s  

t h e  a c t i v i t y  a s  i n  t h e  cou r se  and scope of employment. 

A s  f u r t h e r  po in ted  o u t  i n  A.  Larson, Workmen's Compensation 

L a w  521.74 a t  page 5-56: 

"The leeway accorded an employee du r ing  an en- 
fo rced  h i a t u s  i n  h i s  work ex tends  n o t  on ly  t o  
r e s t i n g  and s l eep ing  b u t  a l s o  t o  a c e r t a i n  amount 
of wandering around and even under taking what 
o therwis  [el might s e e m  t o  be d i s t i n c t l y  pe r sona l  
a c t i v i t i e s .  I n  Penn Stevedoring Corporat ion v .  
e a r d i l l o ;  a  hau le r  who had d i scharged  h i s  
load  and had t e n  minutes t o  w a i t  b e f o r e  he could 
make another  t r i p  was wandering about  some f l o a t s  
moored a t  a  dock watching b a l e s  being unloaded and 
f e l l  i n t o  t h e  water  whi le  c r o s s i n g  from one f l o a t  t o  
ano the r .  Compensation was awarded. The added-r isk  
argument was r e j e c t e d ,  l a r g e l y  on t h e  theory  t h a t  
t h e r e  was custom, acquiesced i n  by t h e  employer, 
f o r  h a u l e r s  t o  wander about  t h e  dock dur ing  t h e i r  
i d l e  pe r iods .  This  c a s e  i s  a good i l l u s t r a t i o n  of 
t h e  growing ca tegory  of s i t u a t i o n s ,  d i s cus sed  i n  
g e n e r a l  terms a t  t h e  o u t s e t  of t h e  c h a p t e r ,  i n  
which t h e  'mutual  b e n e f i t '  theory  i s  inadequa te  
t o  exp la in  t h e  r e s u l t  and i n  which work connec- 
t i o n  must be found i n  a combination of known 
human n a t u r e  and t h e  p a r t i c u l a r  c i rcumstances  
and p r a c t i c e s  of t h e  employment." 

Larson r e f e r s  t o  a number of s i m i l a r  c a s e s  where a workman has  

been i n j u r e d  dur ing  a break o r  h i a t u s  i n  h i s  work and where com- 

pensa t ion  has been extended t o  such f a c t  s i t u a t i o n s .  I n  t h e  

Green c a s e  w e  f i n d  t h a t  t h e  f a c t s  show a c l o s e r  r e l - a t i onsh ip  t o  

employment than i n  s e v e r a l  of t h e  c i t e d  c a s e s .  We f i n d  t h e r e  

i s  s u b s t a n t i a l  evidence t o  suppor t  t h e  conc lus ion  of t h e  Workers' 

Compensation Court .  

Claimant a rgues  t h a t  i t s  motion t o  d i smis s  t h e  appea l  

should be gran ted .  The motion was based upon t h e  unusual  

s i t u a t i o n  t h a t  t h e  a p p e l l a n t ' s  n o t i c e  of appea l  was f i l e d  on 

l ( 2 n d  C i r .  1 9 4 8 )  165 F.2d 789 .  



February 10 ,  and on t h e  same day counsel  f o r  c la imant  f i l e d  

a  motion f o r  r ehea r ing .  The n o t i c e  of appea l  was p rope r ly  

se rved  and f i l e d .  I t  i s  w e l l  e s t a b l i s h e d  t h a t  t h e  f i l i n g  of 

an  appea l  t o  t h i s  Court  s t a y s  proceedings ,  thereby  removing 

j u r i s d i c t i o n  from a  D i s t r i c t  Court  o r  Workers ' Compensation 

Court  t o  proceed f u r t h e r  i n  t h e  m a t t e r .  McCormick v. McCormick 

(1975) ,  168 Mont. 136, 541 P.2d 765. Cla imant ' s  motion t o  d i smis s  

t h e  appeal  i s  denied.  

W e  hold  t h a t  s u f f i c i e n t  evidence i s  p r e s e n t  t o  suppor t  

t h e  f i n d i n g  and conc lus ion  t h a t  t h e  d e c e d e n t ' s  widow i s  

e n t i t l e d  t o  b e n e f i t s  provided by t h e  Workers' Compensation 

Act ,  and t h e  judgment of t h e  Workers' Compensation Court  i s  

a f f i rmed.  

W e  Concur: 
P 


