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M r .  J u s t i c e  Frank B. Morrison, Jr.,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Defendant S t a t e  Farm Mutual ( S t a t e  Farm) appea l s  an  

award of damages t o  t h e  p l a i n t i f f .  P l a i n t i f f  c ross -appea ls  

a D i s t r i c t  Court  r u l i n g  t h a t  reduced a  p u n i t i v e  damage award 

by t h e  percen tage  t h a t  t h e  p l a i n t i f f  w a s  found t o  be  c o n t r i -  

b u t o r i l y  n e g l i g e n t .  W e  a f f i r m  t h e  award of damages t o  t h e  

p l a i n t i f f  and r e v e r s e  t h e  r educ t ion  of  p u n i t i v e  damages. 

A S t a t e  Farm insu red  had an automobile a c c i d e n t  w i t h  

one Bahram Shahrokhfar ,  b r o t h e r  of  t h e  p l a i n t i f f .  S t a t e  

Farm p a i d  t h e  p rope r ty  damage of i t s  i n s u r e d  and then ,  

through an e x e r c i s e  of  subroga t ion  r i g h t s ,  f i l e d  an  a c t i o n  

t o  c o l l e c t  damages from t h e  a l l e g e d l y  n e g l i g e n t  t h i r d  p a r t y .  

However, i n s t e a d  of su ing  Bahram Shahrokhfar ,  S t a t e  Farm, 

through i t s  agen t ,  Robert  Heath, mis takenly  sued Shahram 

Shahrokhfar.  The p l a i n t i f f ,  a l though  d i s p u t e d  by S t a t e  

Farm, t e s t i f i e d  he advised  S t a t e  Farm t h a t  t h e  wrong person 

had been sued. Never the less  d e f a u l t  judgment was taken 

a g a i n s t  t h e  p l a i n t i f f  and t h e r e a f t e r  h i s  d r i v i n g  p r i v i l e g e s  

were suspended. The p l a i n t i f f  knew about  t h e  l a w s u i t  b u t  

r e fused  t o  t a k e  any a c t i o n  i n  defense ,  s imply r e l y i n g  upon 

h i s  n o t i c e  t o  S t a t e  Farm t h a t  t h e  wrong p a r t y  had been sued. 

S t a t e  Farm e v e n t u a l l y  determined t h a t  t h e  c o r r e c t  p a r t y  was 

Bahram Shahrokhfar,  and a c t i o n  was immediately taken t o  set  

a s i d e  t h e  d e f a u l t  judgment and r e i n s t a t e  p l a i n t i f f ' s  d r i v i n g  

p r i v i l e g e s .  The p l a i n t i f f  subsequent ly  sued S t a t e  Farm 

grounded i n  t h e  neg l igence  of  i t s  a g e n t  and a t t o r n e y ,  

Rober t  Heath. The ju ry  found: 

1. S t a t e  Farm, a c t i n g  through i t s  a g e n t ,  Robert  Heath, 

w a s  neg l igen t .  



2.  Such negl igence was a proximate cause  of t h e  p l a i n -  

t i f f ' s  damage. 

3 .  The p l a i n t i f f  was c o n t r i b u t o r i l y  n e g l i g e n t .  

4 .  P l a i n t i f f ' s  c o n t r i b u t o r y  neg l igence  was n o t  a  p rox i -  

mate cause  of h i s  damage. 

5. Negligence was appor t ioned  on t h e  b a s i s  of e igh ty -  

f o u r  p e r c e n t  t o  t h e  defendant  and s i x t e e n  p e r c e n t  t o  t h e  

p l a i n t i f f  . 
6. The ju ry  found a c t u a l  damages i n  t h e  amount of $850 

and p u n i t i v e  damages i n  t h e  amount of $80,000. 

The t r i a l  judge reduced t h e  e n t i r e  damage award by t h e  

s i x t e e n  p e r c e n t  t h a t  t h e  p l a i n t i f f  w a s  found t o  be  n e g l i g e n t .  

The fo l lowing  i s s u e s  are r a i s e d  by a p p e l l a n t :  

1. Did t h e  D i s t r i c t  Court  err i n  f a i l i n g  t o  g r a n t  

de fendan t ' s  motion f o r  a d i r e c t e d  v e r d i c t  based on p l a i n -  

t i f f ' s  f a i l u r e  t o  c a l l  an  e x p e r t  w i tnes s?  

2.  Did t h e  D i s t r i c t  Court  e r r  i n  g i v i n g  t h e  s t anda rd  

neg l igence  i n s t r u c t i o n  i n s t e a d  of  a  neg l igence  i n s t r u c t i o n  

t a i l o r e d  t o  t h e  du ty  owed by an a t t o r n e y ?  

3 .  Did t h e  Dis t r ic t  Court  err i n  f a i l i n g  t o  withdraw 

t h e  q u e s t i o n  of p u n i t i v e  damages from t h e  ju ry?  

4. Did t h e  D i s t r i c t  Court  err i n  f a i l i n g  t o  i n s t r u c t  

t h e  j u ry  on t h e  d o c t r i n e  of  assumption of r i s k ?  

5. Did t h e  D i s t r i c t  Court  err i n  f a i l i n g  t o  i n s t r u c t  on 

m i t i g a t i o n  of damages? 

6.  Did t h e  D i s t r i c t  Court  err i n  n o t  r e q u i r i n g  t h e  j u ry  

t o  r e t u r n  a g e n e r a l  v e r d i c t  reducing t h e  amount of damages 

themselves r a t h e r  than  r e s e r v i n g  t h a t  m a t t e r  f o r  t h e  c o u r t ?  

P l a i n t i f f ,  a s  c ros s - appe l l an t ,  raises t h e  fo l lowing  

i s s u e :  



1. Did t h e  D i s t r i c t  Court  err i n  reduc ing  t h e  p u n i t i v e  

damage award by t h e  percen tage  t h a t  t h e  j u ry  found t h e  

p l a i n t i f f  t o  be n e g l i g e n t ?  

S t a t e  Farm f i r s t  a rgues  t h a t  t h e  D i s t r i c t  Court  should 

have d i r e c t e d  a  v e r d i c t  i n  favor  of defendant  because p l a i n -  

t i f f  d i d  n o t  produce an  e x p e r t  t o  t e s t i f y  t h a t  S t a t e  Farm's 

a g e n t ,  Rober t  Heath, was neg l igen t .  W e  hold  t h a t  an  e x p e r t  

w i t n e s s  w a s  n o t  necessary  under t h e s e  c i rcumstances .  The 

r u l e  i s  we l l - e s t ab l i shed  i n  Montana t h a t ,  r ega rd ing  matters 

". . . wi th  r e s p e c t  t o  which a  layman can have no knowledge 

a t  a l l ,  t h e  c o u r t  and ju ry  must be  dependent on e x p e r t  

evidence."  Cal lahan v. Burton (1971),  157 Mont. 513, 520, 

487 P.2d 515, 518-519, quot ing  Schwnacher v.  Murray Hosp i t a l  

(1920) ,  58 Mont. 447, 462, 193 P .  397, 402. S t a t e  Farm 

a rgues  t h a t  t h e  a c t i o n  of i t s  agen t ,  Robert  Heath, i n  f i l i n g  

a complaint  a g a i n s t  t h e  wrong defendant  (1) invo lves  t h e  

t e c h n i c a l  e x p e r t i s e  o f  an a t t o r n e y ,  (2 )  must be judged by 

t h e  s t anda rds  a p p l i c a b l e  t o  a t t o r n e y s ,  and ( 3 )  t h e  tes t imony 

of  an a t t o r n e y  i s  necessary  i n  o r d e r  t o  determine whether 

t h e  conduct  conformed t o  accep tab le  p r a c t i c e  f o r  an  a t t o r n e y  

under s i m i l a r  c i rcumstances .  

I n  t h i s  c a s e  S t a t e  Farm's agen t ,  Robert  Heath, a n  

a t t o r n e y ,  f i l e d  t h e  complaint  a g a i n s t  a person who w a s  n o t  

involved i n  t h e  acc iden t .  Though t h i s  f a c t  was brought  t o  

t h e  a t t e n t i o n  of Heath, t h e  l i t i g a t i o n  w a s  pursued t o  judg- 

ment. Whether t h e  a c t i o n s  of S t a t e  Farm's a g e n t  and a t t o r n e y  

under t h e s e  c i rcumstanceswere  "neg l igen t "  w a s  w e l l  w i t h i n  

t h e  r e a l m  of knowledge of a  layperson.  Nothing l e g a l l y  

t e c h n i c a l  i s  involved i n  judging Hea th ' s  conduct. Exper t  

tes t imony i s  n o t  r e q u i r e d  and,  under t h e  f a c t s  of t h i s  c a s e ,  

would n o t  have been h e l p f u l .  



The second i s s u e  urged by a p p e l l a n t  i s  t h a t  t h e  D i s -  

t r i c t  Cour t  f a i l e d  t o  p rope r ly  i n s t r u c t  t h e  ju ry  on a 

"neg l igence  s tandard  . " 

C o u r t ' s  i n s t r u c t i o n  no. 6 s t a t e d :  

"Every person,  o r  co rpo ra t ion ,  i s  r e s p o n s i b l e  
f o r  i n j u r y  t o  t h e  person o r  p rope r ty  of ano the r ,  
caused by want of o rd ina ry  c a r e  o r  s k i l l ,  (sub- 
j e c t  t o  t h e  d o c t r i n e  of comparative neg l igence ,  
which i s  de f ined  elsewhere i n  t h e s e  i n s t r u c t i o n s ) .  
When used i n  t h e s e  i n s t r u c t i o n s ,  neg l igence  means 
want of such o r d i n a r y  c a r e  o r  s k i l l .  Such want 
of o r d i n a r y  c a r e  o r  s k i l l  e x i s t s  when t h e r e  i s  
a  f a i l u r e  t o  do t h a t  which a  r ea sonab le  and 
prudent  person would o r d i n a r i l y  have done under 
t h e  c i rcumstances  of t h e  s i t u a t i o n ,  o r  doing 
what such person  under t h e  e x i s t i n g  c i rcumstances  
would n o t  have done. " 

S t a t e  Farm o b j e c t e d  t o  t h e  i n s t r u c t i o n  f o r  t h e  reason  t h a t  

S t a t e  Farm' s a t t o r n e y ,  Robert  Heath, was a c t i n g  i n  h i s  

p r o f e s s i o n a l  c a p a c i t y  and t h e  s k i l l  r e q u i r e d  of him was 

o r d i n a r y  s k i l l  of a  p r o f e s s i o n a l  p r a c t i c i n g  i n  t h e  s a m e  

p ro fe s s ion .  Defendant proposed an i n s t r u c t i o n  which pro- 

vided:  

"By under taking p r o f e s s i o n a l  s e r v i c e  t o  a  
c l i e n t ,  an  a t t o r n e y  r e p r e s e n t s  t h a t  he has  t h e  
necessary  degree  of s k i l l  and l e a r n i n g  t o  do 
so.  That  dec ree  [ s i c ]  of s k i l l  and l e a r n i n g  
i s  g e n e r a l l y  measured by t h e  s k i l l  and l e a r n i n g  
possessed by o t h e r  a t t o r n e y s  i n  good s t and ing  
p r a c t i c i n g  i n  s i m i l a r  l o c a l i t i e s  under s i m i l a r  
c i rcumstances  . 
"I t  i s  h i s  f u r t h e r  du ty  t o  u se  t h a t  s k i l l  and 
l e a r n i n g  a s  o r d i n a r i l y  used i n  l i k e  c a s e s  by 
r e p u t a b l e  members of h i s  p r o f e s s i o n  p r a c t i c i n g  
i n  s i m i l a r  l o c a l i t i e s  and under s imilar  circum- 
s t a n c e s  and t o  be  d i l i g e n t  and use  h i s  b e s t  
judgment and l e a r n i n g  i n  an e f f o r t  t o  accomplish 
t h e  purpose f o r  which he i s  employed. 

"The v i o l a t i o n  of any of t h e s e  d u t i e s  i s  a  form 
o f  negl igence.  

" I f  you should f i n d  t h a t  Robert  E. Heath f a i l e d  
t o  c a r r y  our  [ s i c ]  on any one o r  more of t h e s e  
d u t i e s  and such f a i l u r e  was t h e  proximate cause  
of t h e  damage t o  which t h e  p l a i n t i f f  complains, 
t hen  your v e r d i c t  must be  f o r  t h e  p l a i n t i f f .  



"The way i n  which you may dec ide  whether Robert  
E. Heath possessed and used t h e  knowledge and 
s k i l l  and c a r e  which t h e  law demands of him i s  
from evidence p re sen ted  i n  t h i s  t r i a l  by a t t o r -  
neys c a l l e d  as e x p e r t  w i tnes ses . "  

Our d i s p o s i t i o n  of  t h e  f i r s t  i s s u e  r e s o l v e s  t h e  pro- 

p r i e t y  of  g iv ing  t h e  above-quoted i n s t r u c t i o n  o f f e r e d  by 

S t a t e  Farm. We have he ld  t h a t  it was n o t  necessary  t o  c a l l  

an  e x p e r t  w i tnes s  and, t h e r e f o r e ,  i t  would have been improper 

t o  g i v e  t h e  i n s t r u c t i o n  o f f e r e d  by defendant .  

Had defendant  o f f e r e d  t h e  i n s t r u c t i o n  wi thou t  r e f e r e n c e  

t o  t h e  n e c e s s i t y  of c a l l i n g  e x p e r t  w i tnes ses ,  n e v e r t h e l e s s ,  

t h e  D i s t r i c t  Court  could n o t  have committed e r r o r  p r e j u d i -  

c i a l  t o  defendant  S t a t e  Farm by g i v i n g  a s t anda rd  i n s t r u c -  

t i o n  on neg l igence  and r e f u s i n g  t h e  i n s t r u c t i o n  proposed by 

S t a t e  Farm. An i n s t r u c t i o n  which caused S t a t e  Farm1 s a t t o r -  

ney, Rober t  Heath, t o  be  judged by p r o f e s s i o n a l  s t anda rds  

would on ly  i n c r e a s e  t h e  s tandard  of care and r e q u i r e  more of 

S t a t e  Farm's a t t o r n e y  than  was r e q u i r e d  under t h e  i n s t r u c -  

t i o n  g iven  by t h e  c o u r t .  Under t h e s e  c i rcumstances ,  S t a t e  

Farm c l e a r l y  cannot  c la im p re jud ice .  

I n  i t s  t h i r d  assignment of e r r o r ,  S t a t e  Farm contends  

t h a t  p u n i t i v e  damages should have been withdrawn from t h e  

ju ry .  Appel lan t  a rgues  t h a t  (1) t h e r e  was no evidence of 

compensatory damage, and ( 2 )  t h e  conduct  of S t a t e  Farm w a s  

l e g a l l y  i n s u f f i c i e n t  t o  j u s t i f y  t h e  submission of a p u n i t i v e  

damage i s s u e .  

There w a s  evidence from which t h e  j u ry  could i n f e r  t h a t  

t h e  p l a i n t i f f  s u f f e r e d  r e s t r i c t i o n s ,  and thereby  compensatory 

damage, from having h i s  d r i v i n g  p r i v i l e g e s  revoked. Any 

s u b s t a n t i a l  c r e d i b l e  evidence of compensatory damages i s  

s u f f i c i e n t  t o  j u s t i f y  submission of p u n i t i v e  damages t o  t h e  

jury .  Lauman v. Lee (1981) ,  - Mont. - , 626 P.2d 830, 38 



St-Rep.  499. I n  Lauman w e  a f f i rmed an award of p u n i t i v e  

damages a l though  t h e  ju ry  f a i l e d  t o  f i n d  any s p e c i f i c  d o l l a r  

amounts of compensatory damage s u f f e r e d .  I n  t h i s  c a s e  t h e  

ju ry  d i d  make a  f i n d i n g  of  compensatory damage and awarded 

$850 t h e r e f o r .  Under t h e s e  f a c t s  t h e r e  was s u f f i c i e n t  

evidence of compensatory damage t o  j u s t i f y  t h e  submission of 

t h e  p u n i t i v e  damage i s s u e .  

Next, a p p e l l a n t  a l l e g e s  e r r o r  i n  submission of  p u n i t i v e  

damages c la iming i n s u f f i c i e n t  evidence of r e p r e h e n s i b l e  

conduct  on t h e  p a r t  of S t a t e  Farm. This  con ten t ion  i s  

d i sposed  of i n  Graham v. Cla rks  Fork Nat. Bank (1981) ,  - 

Mont. , 631 P.2d 718, 38 St.Rep. 1140. I n  t h e  Graham 

c a s e  w e  found s u f f i c i e n t  evidence t o  j u s t i f y  t h e  submission 

of  p u n i t i v e  damages from t h e  fol lowing f a c t s :  (1) The 

defendant  had s e i z e d  p l a i n t i f f ' s  cows, mis takenly  th ink ing  

they  belonged t o  a  bank deb to r ;  and ( 2 )  when t h e  p l a i n t i f f  

a t tempted t o  recover  h i s  cows, t h e  bank adamantly r e fused  t o  

d ivu lge  t h e i r  l o c a t i o n  and t h e r e a f t e r  r e t u r n e d  them t o  t h e  

wrong l o c a t i o n .  W e  he ld  t h a t  such f a c t s  r a i s e d  an  i s s u e  f o r  

t h e  j u r y ' s  c o n s i d e r a t i o n  of p u n i t i v e  damages under t h e  

" r eck le s snes s"  s t anda rd  enunc ia ted  i n  Klind v. Val ley  County 

Bank (1924),  69 Mont. 386, 222 P .  439. I n  t h i s  c a s e  S t a t e  

Farm sued t h e  wrong person and though advised  of i t s  mis take ,  

r e f u s e d  t o  make a  c o r r e c t i o n .  A s  i n  Graham, t h e s e  f a c t s  a r e  

s u f f i c i e n t  f o r  t h e  ju ry  t o  determine t h a t  S t a t e  Farm a c t e d  

r e c k l e s s l y  and t h a t  it be s u b j e c t  t o  t h e  s a n c t i o n  of p u n i t i v e  

damages. 

Next, a p p e l l a n t  u rges  r e v e r s a l  f o r  f a i l u r e  of t h e  

D i s t r i c t  Court  t o  i n s t r u c t  t h e  ju ry  on "assumption of r i s k .  " 

S t a t e  Farm submit ted an  assumption of  r i s k  i n s t r u c t i o n  which 

was r e fused .  S t a t e  Farm contends t h a t  t h e  p l a i n t i f f  assumed 



t h e  r i s k  by f a i l i n g  t o  o b t a i n  l e g a l  counse l  and a l lowing  

S t a t e  Farm t o  proceed t o  a  d e f a u l t  judgment. 

Assumption of  r i s k  i s  a defense  which f i n d s  i t s  r o o t s  

i n  t h e  employee/employer r e l a t i o n s h i p .  I ts  a p p l i c a t i o n  t o  

t o r t i o u s  conduct  o u t s i d e  t h a t  r e l a t i o n s h i p  should be nar-  

rowly conf ined.  The essence  of  assumption of r i s k  i s  a  

con ten t ion  t h a t  p l a i n t i f f  v o l u n t a r i l y  exposed himself  t o  a  

danger which was f u l l y  app rec i a t ed .  The conduct i nvo lves  a 

s u b j e c t i v e  s t anda rd  r a t h e r  than t h e  o b j e c t i v e  s t anda rd  

a p p l i c a b l e  t o  c o n t r i b u t o r y  negl igence.  Brown v. North Am. 

Mfg. Co. (1978) ,  176 Mont. 98, 576 P.2d 711. 

Here t h e  D i s t r i c t  Court  determined t h e r e  was s u f f i c i e n t  

evidence of  c a r e l e s s n e s s  on t h e  p l a i n t i f f ' s  p a r t  t o  r e q u i r e  

submission of  c o n t r i b u t o r y  negl igence t o  t h e  jury .  However, 

t h e  t r i a l  c o u r t  determined t h a t  assumption of  r i s k  w a s  n o t  

a p p l i c a b l e .  There i s  no evidence t h a t  t h e  p l a i n t i f f  f u l l y  

a p p r e c i a t e d  t h e  r i s k  of n o t  o b t a i n i n g  l e g a l  counsel .  The 

D i s t r i c t  Cour t  d i d  n o t  abuse i t s  d i s c r e t i o n  i n  f a i l i n g  t o  

i n s t r u c t  on t h e  de fense  of  "assumption of  r i s k . "  

Appel lan t  reques ted  t h e  t r i a l  c o u r t  t o  i n s t r u c t  on 

" m i t i g a t i o n  of damages" and proposed t h e  fo l lowing  i n s t r u c t i o n :  

"A person who has  s u s t a i n e d  damage by t h e  
wrongful  a c t  of ano the r  i s  bound t o  e x e r c i s e  
reasonable  c a r e  and d i l i g e n c e  t o  avoid l o s s  
and t o  minimize t h e  damages, and he may n o t  
recover  f o r  damages which could have been 
prevented by reasonable  e f f o r t s  on h i s  p a r t  
o r  by e x p e d i t u r e s  [ s i c ]  t h a t  he might reason- 
a b l y  have made." 

Counsel f o r  t h e  p l a i n t i f f  o b j e c t e d  t o  t h e  proposed 

i n s t r u c t i o n  f o r  t h e  reason  t h a t  t h e  D i s t r i c t  Court  had 

p rev ious ly  i n s t r u c t e d  on comparative neg l igence  and t h e  

m i  t i g a t i o n  i n s t r u c t i o n  was repe t i .  t i o u s  . P l a i n t i f f  f u r t h e r  

argued t h a t  t h e  proposed i n s t r u c t i o n  w a s  i n  c o n f l i c t  w i t h  



t h e  comparative neg l igence  i n s t r u c t i o n  because f a i l u r e  t o  

m i t i g a t e  damage could p reven t  recovery r a t h e r  than  reduce 

recovery.  The D i s t r i c t  Court  r e fused  t h e  i n s t r u c t i o n .  

S t a t e  Farm a rgues  f o r  m i t i g a t i o n  premised upon t h e  same 

f a c t s  submit ted t o  t h e  j u ry  f o r  c o n s i d e r a t i o n  under comparative 

negl igence.  W e  a g r e e  w i th  t h e  p l a i n t i f f  t h a t ,  under t h e  

f a c t s  of t h i s  c a s e ,  i t  would have been improper t o  i n s t r u c t  

on " m i t i g a t i o n  of damages." The ju ry  p r o p e r l y  was al lowed 

t o  cons ide r  p l a i n t i f f ' s  conduct  i n  f a i l i n g  t o  respond t o  t h e  

summons and i n  f a i l i n g  t o  r e t a i n  counse l ,  under t h e  compara- 

t i v e  negl igence i n s t r u c t i o n .  Any negl igence  found t o  e x i s t  

would p rope r ly  reduce compensatory damages s u f f e r e d .  Nothing 

e l s e  could be accomplished wi th  a  " m i t i g a t i o n  of damage" 

i n s t r u c t i o n  and t h e  t r i a l  c o u r t  p rope r ly  r e fused  t o  i n j e c t  

t h i s  r e p e t i t i o u s  and p o t e n t i a l l y  confusing i s s u e .  

The l a s t  i s s u e  r a i s e d  by S t a t e  Farm c l a i m s  e r r o r  i n  t h e  

D i s t r i c t  C o u r t ' s  r e f u s a l  t o  a l low t h e  j u ry  t o  r e t u r n  a  

g e n e r a l  v e r d i c t .  S p e c i a l  i n t e r r o g a t o r i e s ,  u s u a l l y  s t r o n g l y  

supported by defense  a t t o r n e y s ,  were submit ted t o  t h e  j u ry  

and t h e  j u ry  made s p e c i a l  f i n d i n g s  which have been p rev ious ly  

s e t  f o r t h  i n  t h i s  op in ion .  The s p e c i a l  f i n d i n g s  of t h e  j u ry  

could n o t  have worked any p r e j u d i c e  f o r  S t a t e  Farm,  b u t  do 

prov ide  t h e  b a s i s  f o r  p l a i n t i f f ' s  c ross -appea l .  

The v e r d i c t  form found t h a t  p l a i n t i f f  w a s  n e g l i g e n t  b u t  

t h a t  such neg l igence  w a s  n o t  a  proximate cause  of p l a i n t i f f ' s  

damage. However, t h e  j u r o r s ,  when l a t e r  ques t ioned  by t h e  

D i s t r i c t  Court ,  s t a t e d  t h a t  they in tended  t o  reduce p l a i n -  

t i f f ' s  award by t h e  percen tage  t h e  j u ry  found p l a i n t i f f  t o  

be  neg l igen t .  Eased upon t h i s  a s su rance ,  t h e  D i s t r i c t  Court  

reduced p l a i n t i f f ' s  damages by s i x t e e n  p e r c e n t ,  t h e  percen- 

t a g e  found by t h e  ju ry  t o  r e p r e s e n t  p l a i n t i f f ' s  negl igence.  



Both t h e  compensatory and p u n i t i v e  awards w e r e  s o  reduced. 

The j u r y ' s  exp lana t ion  t o  t h e  D i s t r i c t  Court  was incon- 

s i s t e n t  w i th  t h e  f i n d i n g  made by t h e  ju ry  on t h e  v e r d i c t  

form. However, t h e  on ly  p a r t y  who could be p re jud iced  was 

t h e  p l a i n t i f f  and t h e  p l a i n t i f f  does  n o t  c l a im  e r r o r .  

P l a i n t i f f  concedes t h a t  t h e  compensatory award can be re- 

duced by s i x t e e n  p e r c e n t  a l though on t h e  v e r d i c t  form 

p l a i n t i f f ' s  neg l igence  was n o t  found t o  be a  proximate cause  

of damage. P l a i n t i f f  on ly  a s s i g n s  e r r o r  a r i s i n g  o u t  of 

r educ t ion  of t h e  p u n i t i v e  damage award. 

This  Court  has  n o t  p rev ious ly  r u l e d  on t h e  q u e s t i o n  of 

whether p u n i t i v e  damages can be reduced by t h e  percen tage  of 

p l a i n t i f f ' s  c o n t r i b u t o r y  negl igence.  S ince  t h e  purpose of 

p u n i t i v e  damages i s  t o  punish t h e  defendant  and n o t  t o  

compensate t h e  p l a i n t i f f ,  w e  f i n d  t h a t  such an award b e a r s  

no reasonable  r e l a t i o n s h i p  t o  t h e  p l a i n t i f f ' s  conduct. 

Therefore ,  w e  hold  t h a t  p u n i t i v e  damages cannot  be reduced 

by t h e  percen tage  of p l a i n t i f f ' s  c o n t r i b u t o r y  negl igence.  

This  holding i s  supported by o t h e r  j u r i s d i c t i o n s .  Arnoco 

P i p e l i n e  Co. v. Montgomery (W.D.  Ok. 1980) ,  487 F.Supp. 

1268; Tampa E l e c t r i c  Co. v.  Stone & Webster Engineer ing 

Corp. (M.D. F l a . ,  Tampa Div., 1973) ,  367 F.Supp. 27. 

The compensatory damages of $850 a r e  reduced by p l a i n -  

t i f f ' s  c o n t r i b u t o r y  negl igence i n  t h e  amount of s i x t e e n  

pe rcen t .  The p u n i t i v e  damage award i n  t h e  amount of $80,000 

is af f i rmed in t o t a l .  This  c a s e  i s  remanded t o  t h e  D i s t r i c t  

Court  wi th  d i r e c t i o n s  t o  e n t e r  judgment accord ing ly .  



W e  concur: 
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