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M r .  Ch ie f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is an  a p p l i c a t i o n  f o r  a w r i t  of  s u p e r v i s o r y  c o n t r o l  

t o  r e v i e w  and r e v e r s e  a Dis t r ic t  C o u r t  o r d e r  deny ing  r e la to r ' s  

o b j e c t i o n s  t o  t w o  i n t e r r o g a t o r i e s  by p l a i n t i f f  and d i r e c t i n g  

r e l a t o r  t o  answer  them w i t h i n  30 d a y s .  

On J a n u a r y  11, 1 9 7 9 ,  t h e  c o m p l a i n t  i n  t h e  u n d e r l y i n g  

a c t i o n  was f i l e d  i n  t h e  ~ i s t r i c t  C o u r t  o f  Cascade County.  

P l a i n t i f f  w a s  r e l a t o r ' s  i n s u r e d  whose t rac tor  and t r a i l e r  

were damaged i n  an  a u t o m o b i l e  a c c i d e n t .  P l a i n t i f f s  a l l e g e  t w o  

claims a g a i n s t  d e f e n d a n t  s e e k i n g  c o m p e n s a t o r y  and p u n i t i v e  

damages  f o r  a l l e g e d  v i o l a t i o n s  of t h e  p o l i c y  p r o v i s i o n s  and s t a t e  

i n s u r a n c e  s t a t u t e s  i n  c o n n e c t i o n  w i t h  s e t t l e m e n t  of t h e  c o l l i s i o n  

loss .  

I n  t h e  c o u r s e  o f  p r e t r i a l  d i s c o v e r y  p l a i n t i f f s  s e r v e d  

i n t e r r o g a t o r i e s  on d e f e n d a n t  p u r s u a n t  to Rule  33,  M.R.Civ. P. The 

i n t e r r o g a t o r i e s  i n v o l v e d  i n  t h e  p r e s e n t  c o n t r o v e r s y  r ead  as  

f o l l o w s :  

"INTERROGATORY NUMBER - 2: 

" P l e a s e  s t a t e  t h e  number o f  t o t a l  loss claims 
which  were s e t t l e d  by  you r  company be tween  J u l y  
1, 1 9 7 5 ,  and J u l y  1, 1978 ,  b y  a d i r e c t  payment 
f rom y o u r  company f u n d s  o n l y  i n  t h e  amount of  
t h e  i n s u r e d  v a l u e  o f  t h e  p r o p e r t y  less  t h e  
s a l v a g e  p r i c e  and d e d u c t i b l e ,  and where  t h e r e  
was a  d i r e c t  payment of  t h e  s a l v a g e  p r i c e  from 
t h e  s a l v a g e  p u r c h a s e r  to t h e  i n s u r e d ;  and f o r  
e a c h  s u c h  s e t t l e m e n t ,  p l e a s e  s t a t e :  

" ( a )  The d a t e  of  t h e  loss; 

" ( b )  The d a t e  of  t h e  payment from y o u r  company; 

" ( c )  The d a t e  of t h e  payment from t h e  s a l v a g e  
p u r c h a s e r ;  

" ( d )  The amount o f  t h e  payment from y o u r  c o m -  
p a n y  f u n d s ;  

" ( e )  The amount o f  t h e  payment from t h e  s a l v a g e  
p u r c h a s e r ;  

" ( f )  Whether  s e t t l e m e n t s  i n  t h i s  matter were 
i n  a c c o r d a n c e  w i t h  s t a n d a r d  company pro-  
c e d u r e s  or p o l i c y  p r o v i s i o n s ;  and i f  so,  
p l e a s e  i d e n t i f y  any  and a l l  d o c u m e n t a t i o n  
which  sets f o r t h  t h i s  s t a n d a r d  company 
p r o c e d u r e  and /o r  i d e n t i f y  t h e  p o l i c y  
p r o v i s i o n  i n v o l v e d .  " 



"INTERROGATORY NUMBER - 5: 

" P l e a s e  i d e n t i f y  i n  a manner s u f f i c i e n t  f o r  a  
m o t i o n  to p r o d u c e ,  e a c h  and e v e r y  w r i t i n g  o f  
w h a t e v e r  k i n d  and n a t u r e  which i n  any  way per- 
t a i n s  t o  t h e  i n f o r m a t i o n  r e q u e s t e d  b y  
I n t e r r o g a t o r y  Number 2  a b o v e ,  i n c l u d i n g  ( w i t h o u t  
need  o f  s e t t i n g  f o r t h  t h e  name o f  t h e  i n s u r e d  
i n v o l v e d )  t h e  claim number and p o l i c y  number.I1 

P l a i n t i f f  c o n t e n d e d  i n  t h e  Dis t r ic t  C o u r t  t h a t  t h e s e  

i n t e r r o g a t o r i e s  are d i r e c t l y  r e l e v a n t  to t h e  a l l e g a t i o n s  s t a t e d  

i n  t h e  p l a i n t i f f s 1  c o m p l a i n t ,  have n o t  been  shown i n  any  manner  to 

b e  u n r e a s o n a b l y  burdensome or v e x a t i o u s ,  and a r e  t h e  o n l y  avenue  

b y  which t h e  p l a i n t i f f  c an  c o l l e c t  t h e  i n f o r m a t i o n  needed to 

p r o v e  a r e g u l a r  c o u r s e  o f  b u s i n e s s  c o n d u c t  i n  v i o l a t i o n  of t h e  

Montana I n s u r a n c e  Code. 

D e f e n d a n t  c o n t e n d e d  i n  t h e  D i s t r i c t  C o u r t  t h a t  t h e s e  t w o  

i n t e r r o g a t o r i e s  are u n d u l y  a n n o y i n g ,  o p p r e s s i v e  , burdensome and 

e x p e n s i v e ;  t h a t  t h e y  are o u t s i d e  t h e  s c o p e  o f  p e r m i s s i b l e  d i s c o v e r y ;  

and t h a t  t h e y  are n o t  r e a s o n a b l y  c a l c u l a t e d  to l e a d  to t h e  d i s c o -  

v e r y  o f  a d m i s s i b l e  e v i d e n c e .  

D e f e n d a n t  f i l e d  o b j e c t i o n s  t o  t h e s e  i n t e r r o g a t o r i e s ,  

r e q u e s t e d  a h e a r i n g  which was g r a n t e d ,  and f o l l o w i n g  t h e  h e a r i n g  

t h e  Dis t r ic t  C o u r t  e n t e r e d  a n  o r d e r  d a t e d  and f i l e d  on May 26 ,  

1 9 8 1 ,  t h a t  t h e  i n f o r m a t i o n  s o u g h t  w a s  d i s c o v e r a b l e  i n f o r m a t i o n ,  

d e n i e d  r e l a t o r ' s  o b j e c t i o n s ,  and a l l o w e d  r e l a to r  30 d a y s  i n  which 

t o  answer  s a i d  i n t e r r o g a t o r i e s .  

On Augus t  6 ,  1 9 8 1 ,  r e l a t o r  f i l e d  i n  t h i s  Cour t  i t s  a p p l i -  

c a t i o n  f o r  a w r i t  of  s u p e r v i s o r y  c o n t r o l  r e q u e s t i n g  u s  to a c c e p t  

j u r i s d i c t i o n  , r e v i e w  and r e v e r s e  t h e  Dis t r ic t  C o u r t ' s  o r d e r  of 

May 26 ,  and e n t e r  an  o r d e r  s u s t a i n i n g  r e l a t o r ' s  o b j e c t i o n s ,  o r  i n  

t h e  a l t e r n a t i v e  o r d e r  a r e s p o n s e  to t h e  a p p l i c a t i o n .  

T h i s  Cour t  t h e n  o r d e r e d  a  r e s p o n s e  by  t h e  p l a i n t i f f  i n  t h e  

D i s t r i c t  C o u r t  a c t i o n  which h a s  now been  r e c e i v e d ,  examined and 

c o n s i d e r e d .  

We now r e f u s e  to a c c e p t  j u r i s d i c t i o n  of  t h e  p e t i t i o n  f o r  

w r i t  o f  s u p e r v i s o r y  c o n t r o l  on t h e  f o l l o w i n g  g r o u n d s :  



1. The a p p l i c a t i o n  is u n t i m e l y .  

2. Relator h a s  n o t  e x h a u s t e d  h i s  a v a i l a b l e  r e m e d i e s  i n  

t h e  Dis t r ic t  C o u r t .  

3. R e l a t o r  h a s  an  a d e q u a t e  remedy a t  law p r e c l u d i n g  

r e v i e w  by  e x t r a o r d i n a r y  w r i t .  

4 .  P o l i c y  c o n s i d e r a t i o n s  move o u r  d i s c r e t i o n  to r e f u s e  

j u r i s d i c t i o n .  

The D i s t r i c t  C o u r t 1  s o r d e r  d e n y i n g  r e l a t o r ' s  o b j e c t i o n s  to 

t h e  i n t e r r o g a t o r i e s  and d i r e c t i n g  re la tor  to answer  t h e  same 

w i t h i n  30 d a y s  was i s s u e d  on May 26 ,  1981 .  The p e t i t i o n  for  a 

w r i t  o f  s u p e r v i s o r y  c o n t r o l  was n o t  f i l e d  w i t h  t h i s  C o u r t  u n t i l  

Augus t  61  1981 .  Thus t h e  a p p l i c a t i o n  was n o t  made u n t i l  40 d a y s  

a f t e r  t h e  time f o r  a n s w e r i n g  i n t e r r o g a t o r i e s  had e x p i r e d .  A s  

s u c h ,  t h e  a p p l i c a t i o n  f o r  a w r i t  o f  s u p e r v i s o r y  c o n t r o l  is u n t i -  

m e l y  and i n  v i o l a t i o n  o f  t h e  Dis t r ic t  C o u r t ' s  o r d e r .  

N e i t h e r  h a s  re la tor  e x h a u s t e d  h i s  r e m e d i e s  i n  t h e  D i s t r i c t  

C o u r t .  Relator h a s  n o t  a p p l i e d  f o r  a p r o t e c t i v e  o r d e r  unde r  Rule  

2 6 ( c ) ,  M.R.Civ.P., l i m i t i n g  t h e  s c o p e  of  t h e  i n t e r r o g a t o r i e s  n o r  

h a s  it a p p l i e d  f o r  a n  o r d e r  unde r  Rule  3 7 ( a ) ( 4 ) ,  M.R.Civ.P., a s s e s s i n g  

c o s t s  i n c l u d i n g  a t t o r n e y  f e e s  a g a i n s t  t h e  l o s i n g  p a r t y  s h o u l d  t h e  

Dis t r ic t  C o u r t  o r d e r  be r e v e r s e d  on a p p e a l .  The Dis t r ic t  C o u r t  

h a s  i n h e r e n t  d i s c r e t i o n a r y  power t o  c o n t r o l  d i s c o v e r y  and t h a t  

power is based  upon t h e  Dis t r ic t  C o u r t ' s  a u t h o r i t y  to c o n t r o l  

t r i a l  a d m i n i s t r a t i o n .  Massaro v. Dunham ( 1 9 7 9 )  Mont. I 

603  P.2d 249 ,  36 S t .Rep ,  2102. C o n t r o l  o v e r  p r e t r i a l  d i s c o v e r y  is 

b e s t  e x e r c i s e d  by  t h e  D i s t r i c t  C o u r t  which is i n  a b e t t e r  

p o s i t i o n  t h a n  t h i s  C o u r t  t o  s u p e r v i s e  t h e  day  t o  day  o p e r a t i o n s  

o f  p r e t r i a l  d i s c o v e r y .  The r e q u i r e m e n t  of  e x h a u s t i o n  of r e m e d i e s  

i n  t h e  D i s t r i c t  C o u r t  b e f o r e  s e e k i n g  i n t e r v e n t i o n  by e x t r a o r -  

d i n a r y  w r i t  f rom t h i s  Cour t  w i l l  p romote  t h i s  o b j e c t i v e  and sup- 

p o r t  t h e  D i s t r i c t  C o u r t ' s  a u t h o r i t y  to c o n t r o l  day  by  d a y  t r i a l  

a d m i n i s t r a t i o n .  

R e l a t o r  a lso  h a s  an a d e q u a t e  remedy a t  law p r e c l u d i n g  



r e v i e w  b y  e x t r a o r d i n a r y  w r i t .  The t h r u s t  of  r e l a t o r ' s  con t en -  

t i o n s  is t h a t  f o r c i n g  it to answer  t h e  two i n t e r r o g a t o r i e s  w i l l  

s u b j e c t  them to g r e a t  h a r d s h i p  and e x p e n s e .  I n  t h i s  day  of  com- 

p u t e r i z e d  r e t r i e v a l  o f  claims r e c o r d s  it is ha rd  to u n d e r s t a n d  

t h e  h a r d s h i p  i n v o l v e d .  The expense  i n v o l v e d  c a n  be a s s e s s e d  

a g a i n s t  t h e  l o s i n g  p a r t y  a t  t r i a l  or  upon a p p e a l .  Rule  3 7 ( a ) ( 4 ) ,  

M.R.Civ.P. 

P o l i c y  c o n s i d e r a t i o n s  a l s o  s u p p o r t  o u r  r e f u s a l  to accept 

j u r i s d i c t i o n  o v e r  t h i s  p e t i t i o n  f o r  a n  e x t r a o r d i n a r y  w r i t .  W e  

a cknowledge  K u i p e r  v. Dis t r ic t  C o u r t  o f  E i g h t h  J u d i c i a l  D i s t .  

( 1 9 8 1 )  I Mont . , 632 P.2d 694 ,  38 S t .Rep .  1288 ,  i n  which 

w e  a c c e p t e d  j u r i s d i c t i o n  to r e v i e w  and r e v e r s e  an  o r d e r  of  t h e  

~ i s t r i c t  C o u r t  g r a n t i n g  a p r o t e c t i v e  o r d e r  a g a i n s t  d i s c l o s u r e  

o f  t r a d e  secrets .  T h a t  p r o c e e d i n g  is d i s t i n g u i s h a b l e  from t h e  

p r e s e n t  case i n  t h a t  t h e r e  t h e  r e m e d i e s  b e f o r e  t h e  Dis t r ic t  C o u r t  

had  been  e x h a u s t e d  p r i o r  to a p p l y i n g  to t h i s  Cour t  f o r  s u p e r -  

v i s o r y  c o n t o l .  W e  acknowledged t h a t  i n  one  case n i n e  y e a r s  

a g o  we g r a n t e d  a w r i t  o f  s u p e r v i s o r y  c o n t r o l  to r e v i e w  and 

r e v e r s e  t h e  s c o p e  o f  an  i n t e r r o g a t o r y  p roposed  by p l a i n t i f f  i n  

t h e  D i s t r i c t  C o u r t .  S t a t e  ex  rel .  Bankers  L i f e  & C a s u a l t y  Co .  v .  

Miller ( 1 9 7 2 )  1 6 0  Mont. 256 ,  502  P.2d 27. I f  t h i s  Cour t  were to 

c o n t i n u e  a p o l i c y  o f  i n t e r j e c t i n g  i t s e l f  i n t o  a n  i n t e r l o c u t o r y  

r e v i e w  o f  r u l i n g s  of  t h e  D i s t r i c t  C o u r t s  of  t h i s  s t a t e  con- 

c e r n i n g  i n t e r r o g a t o r i e s  and o b j e c t i o n s  t h e r e t o ,  w e  would n o t  

o n l y  make it d i f f i c u l t  f o r  t h e  D i s t r i c t  C o u r t  to c o n t r o l  

d a y  to d a y  t r i a l  a d m i n i s t r a t i o n  b u t  we  would open  a P a n d o r a t s  Box 

o f  a b u s e s .  A l l  t h a t  a f i n a n c i a l l y  s u p e r i o r  i n s u r a n c e  company 

would have  t o  do to d e l a y  i n t e r m i n a b l y  o r  d e f e a t  a p l a i n t i f f ' s  

a c t i o n  for  damages ,  no matter how m e r i t o r i o u s ,  would be to f i l e  

s u c c e s s i v e  a p p l i c a t i o n s  f o r  r e v i e w  of e v e r y  r u l i n g  o f  t h e  

D i s t r i c t  C o u r t  c o n c e r n i n g  i n t e r r o g a t o r i e s ,  d e p o s i t i o n s ,  r e q u e s t s  

f o r  a d m i s s i o n s ,  and o t h e r  p r e t r i a l  d i s c o v e r y  t h e r e b y  r e n d e r i n g  it 

u n l i k e l y  t h a t  p l a i n t i f f  c o u l d  e v e r  g e t  to t r i a l  w i t h i n  a reaso- 



n a b l e  t i m e .  A t  t h e  same t i m e  t h i s  would d e f e a t  one  p u r p o s e  and 

g o a l  o f  t h e  Montana R u l e s  o f  C i v i l  P rocedure- -a  s p e e d y ,  inex-  

p e n s i v e ,  and j u s t  method o f  d i s c o v e r i n g  t h e  f a c t s  upon which 

e a c h  p a r t y ' s  r i g h t  o f  a c t i o n  depends .  I t  m i g h t  also l i t e r a l l y  

b u r y  t h i s  C o u r t  i n  a p a p e r  b l i z z a r d  o f  a p p l i c a t i o n s  f o r  s u p e r -  

v i s o r y  c o n t r o l  to r e v i e w  r u l i n g s  o f  t h e  Dis t r ic t  C o u r t  on 

p r e t r i a l  d i s c o v e r y .  

Our h o l d i n g  h e r e  is c o n s i s t e n t  w i t h  f e d e r a l  c o u r t  d e c i -  

s i o n s  on t h e  s u b j e c t .  The p o l i c y  o f  t h e  f e d e r a l  a p p e l l a t e  

c o u r t s  t o  r e f  u s e  i n t e r l o c u t o r y  r e v i e w  o f  p r e t r i a l  d i s c o v e r y  

o r d e r s  and t h e  r e a s o n s  t h e r e f o r  were e x p r e s s e d  by J u d g e  A l d i s e r t  

i n  t h i s  manner:  

" E v e r y  i n t e r l o c u t o r y  o r d e r  i n v o l v e s ,  to some 
d e g r e e ,  a p o t e n t i a l  loss.  T h a t  r i s k ,  however ,  
m u s t  be b a l a n c e d  a g a i n s t  t h e  need f o r  e f f i c i e n t  
f e d e r a l  j u d i c i a l  a d m i n i s t r a t i o n  as e v i d e n c e d  by  
t h e  C o n g r e s s i o n a l  p r o h i b i t  i o n  o f  p i e c e m e a l  
a p p e l l a t e  l i t i g a t i o n .  To a c c e p t  t h e  a p p e l l a n t t  s 
v i e w  is to i n v i t e  t h e  i n u n d a t i o n  o f  a p p e l l a t e  
d o c k e t s  w i t h  what  have  h e r e t o f o r e  been  r e g a r d e d  
a s  n o n a p p e a l a b l e  matters.  I t  would c o n s t i t u t e  
t h e  c o u r t s  of  a p p e a l s  as s e c o n d - s t a g e  m o t i o n  
c o u r t s  r e v i e w i n g  p r e t r i a l  a p p l i c a t i o n s  o f  a l l  
n o n - p a r t y  w i t n e s s e s  a1 l e g  i n g  some damage b e c a u s e  
o f  t h e  l i t i g a t i o n .  

"To a c c e p t  t h e  a p p e l l a n t t s  v i ew  is a lso  t o  
i n v i t e  a g e o m e t r i c a l  i n c r e a s e  i n  t h e  a l r e a d y  
u n a c c e p t a b l e  d e l a y  be tween  t h e  d a t e  o f  f i l i n g  
and  t r i a l  i n  t h e  m e t r o p o l i t a n  d i s t r i c t  c o u r t s .  
The p r e s e n t  case, f i l e d  o v e r  t h r e e  y e a r s  ago and 
now h e l d  i n  abeyance  pend ing  t h e  outcome of  t h i s  
a p p e a l ,  is a s p l e n d i d  example  o f  t h e  Homeric 
p r o p o r t i o n s  t h a t  such  l i t i g a t i o n  c a n  assume.  
Our o v e r b u r d e n e d  c o u r t s  have l i t t l e  t i m e  o r  
a p p e t i t e  f o r  s u c h  p r o t r a c t i o n s . "  Borden Company 
v .  S y l k  ( 3 r d  C i r .  1 9 6 9 ) r  410 F.2d 8 4 3 .  

F o r  t h e  f o r e g o i n g  r e a s o n s  w e  d e c l i n e  j u r i s d i c t i o n  i n  t h i s  

c a u s e  and d i s m i s s  t h e  p e t i t i o n  f o r  a w r i t  of  s u p e r v i s o r y  c o n t r o l .  

Ch ie f  ~ u s t i c e  \ 




