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M r .  Chief  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The S t a t e  Depa r tmen t  of  A d m i n i s t r a t i o n  (DOA) b r o u g h t  an  

a c t i o n  i n  t h e  D i s t r i c t  C o u r t  o f  L e w i s  and C l a r k  County s e e k i n g  

j u d i c i a l  r e v i e w  under  t h e  Montana A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

(IJIAPA) o f  a f i n a l  o r d e r  o f  t h e  S t a t e  Board o f  P e r s o n n e l  A p p e a l s  

(BPA) e n t e r e d  i n  a wage and c l a s s i f i c a t i o n  a p p e a l  f i l e d  by Ted J .  

S e l o n .  The D i s t r i c t  C o u r t  d i s m i s s e d  DOA' s p e t i t i o n  f o r  j u d i c i a l  

r e v i e w  f o r  l a c k  o f  j u r i s d i c t i o n .  DOA a p p e a l s .  

Ted J. S e l o n  was employed by t h e  Depa r tmen t  of  Highways as 

a g e n e r a l  o f f  ice c l e r k ;  and i n  1976 ,  b e l i e v i n g  he s h o u l d  be pa id  

a t  a  h i g h e r  r a t e  o f  pay  f o r  t h e  d u t i e s  he p e r f o r m e d ,  he f i l e d  a 

wage and c l a s s i f i c a t i o n  a p p e a l  p u r s u a n t  to s e c t i o n  2-18-1011, 

MCA. M r .  S e l o n  c h o s e  t h e  Montana P u b l i c  Employees A s s o c i a t i o n  

(MPEA) t o  r e p r e s e n t  him i n  t h e  a p p e a l .  

S e c t i o n  2-18-1011, MCA, p r o v i d e s  i n  p a r t  t h a t  an  employee 

may f i l e  a  c o m p l a i n t  w i t h  t h e  BPA r e g a r d i n g  t h e  c l a s s i f i c a t i o n  of 

h i s  p o s i t i o n  and be h e a r d  unde r  t h e  p r o v i s i o n s  of a g r i e v a n c e  

p r o c e d u r e  to be p r e s c r i b e d  by  t h e  BPA. The BPA h a s  p romulga t ed  

and a d o p t e d  a f o u r - s t e p  g r i e v a n c e  p r o c e d u r e  which is set f o r t h  i n  

A.R.M. Sec .  24.26.508.  

M r .  S e l o n l s  a p p e a l  p roceeded  t h r o u g h  each  s t e p  of  t h e  

g r i e v a n c e  p r o c e d u r e  u n t i l  it was e v e n t u a l l y  f i l e d  w i t h  t h e  BPA as 

r e q u i r e d  i n  s t e p  f o u r  of  t h a t  p r o c e d u r e .  No a c t i o n  w a s  t a k e n  

b y  t h e  BPA on  t h e  a p p e a l  u n t i l  t h e  f a l l  of 1979.  

I n  March 1979 t h e  DOA and MPEA p r e s e n t e d  to t h e  BPA a 

c o n s e n t  a g r e e m e n t  which p r o v i d e d  t h a t  i n  a l l  a p p e a l s  w h e r e i n  t h e  

employee  w a s  r e p r e s e n t e d  by  t h e  MPEA t h e  p a r t i e s  would p roceed  

u n d e r  an  a l t e r n a t i v e  g r i e v a n c e  p r o c e d u r e .  The pu rpose  of  t h e  

a g r e e m e n t  w a s  t o  e x p e d i t e  a p p e a l s  b e f o r e  t h e  BPA. 

M r .  S e l o n l s  a p p e a l  w a s  p r o c e s s e d  by  t h e  BPA t h a t  f a l l  

a c c o r d i n g  to t h e  terms of  t h e  c o n s e n t  a g r e e m e n t ;  and as  p r o v i d e d  

t h e r e i n ,  t h e  BPA a p p o i n t e d  an  i n v e s t i g a t o r  to i n v e s t i g a t e  t h e  

c o n t e n t i o n s  o f  t h e  p a r t i e s  and r e n d e r  a p r e l i m i n a r y  d e c i s i o n .  On 



November 1 3 ,  1979 ,  t h e  i n v e s t i g a t o r  mai led  t o  t h e  p a r t i e s  h i s  

p r e l i m i n a r y  d e c i s i o n  t h a t  S e l o n '  s p o s i t i o n  s h o u l d  be r e c l a s s i f i e d  

t o  Grade 11. The DOA r e c e i v e d  n o t i c e  of h i s  d e c i s i o n  on 

November 14 , and on December 5 m a i l e d  t o  t h e  BPA i t s  e x c e p t i o n s  

t o  t h a t  d e c i s i o n .  

A d i s p u t e  a r o s e  a s  t o  whe the r  t h e  e x c e p t i o n s  to t h e  p r e l i m i -  

n a r y  d e c i s i o n  were t i m e l y  f i l e d  by t h e  DOA under  t h e  terms of t h e  

c o n s e n t  ag reemen t .  By o r d e r  d a t e d  J a n u a r y  1 0  , 1980 , t h e  admi- 

n i s t r a t o r  of  t h e  BPA r u l e d  t h a t  t h e  D O A 8 s  e x c e p t i o n s  had n o t  been 

t i m e l y  f i l e d  and t h a t  t h e  p r e l i m i n a r y  d e c i s i o n  of t h e  i n v e s t i g a t o r  

was t o  s t a n d  a s  t h e  f i n a l  o r d e r  of t h e  BPA. On J a n u a r y  16  t h e  

DOA moved t h e  BPA t o  r e c o n s i d e r  i ts  o r d e r .  The mot ion  was den ied  

and t h e  o r d e r  of  J a n u a r y  1 0  became f i n a l .  T h e r e a f t e r ,  t h e  DOA 

p e t i t i o n e d  t h e  D i s t r i c t  Cour t  f o r  j u d i c i a l  r e v i e w  of t h e  f i n a l  

o r d e r  under  MAPA. The D i s t r i c t  Cour t  d i s m i s s e d  t h e  p e t i t i o n  f o r  

l a c k  o f  j u r i s d i c t i o n .  The DOA a p p e a l s .  

The s o l e  i s s u e  on a p p e a l  is whe the r  t h e  ~ i s t r i c t  Cour t  had 

j u r i s d i c t i o n  under  MAPA to  j u d i c i a l l y  r e v i e w  t h e  BPA1s f i n a l  

o r d e r .  

Under MAPA a p e r s o n  who h a s  exhaus t ed  a l l  a d m i n i s t r a t i v e  

r e m e d i e s  is e n t i t l e d  t o  j u d i c i a l  r e v i e w  i f  he is a g g r i e v e d  by a  

f i n a l  d e c i s i o n  i n  a  c o n t e s t e d  c a s e .  S e c t i o n  2 -4 -702( l )  ( a )  , MCA. 

A " c o n t e s t e d  c a s e "  is d e f i n e d  i n  s e c t i o n  2-4-102(4)  , MCA, 

a s  f o l l o w s :  " ' C o n t e s t e d  case1 means any p r o c e e d i n g ,  b e f o r e  an  

a g e n c y  i n  which a  d e t e r m i n a t i o n  of l e g a l  r i g h t s ,  d u t i e s ,  or  p r i -  

v i l e g e s  o f  a  p a r t y  is r e q u i r e d  by law to be made a f t e r  - a n  oppor-  

t u n i t y  f o r  h e a r i n g .  " (Emphas is  added.  ) 

The f i n a l  o r d e r  of t h e  BPA was n o t  a  f i n a l  o r d e r  i n  a  con- 

t e s t e d  case. I t  was n o t  a  d e t e r m i n a t i o n  made af  t e r  an oppor-  

t u n i t y  f o r  a  h e a r i n g .  The BPA d e t e r m i n e d  t h a t  t h e  D O A ' s  excep-  

t i o n s  t o  t h e  i n v e s t i g a t o r l s  p r e l i m i n a r y  d e c i s i o n  were u n t i m e l y  

f i l e d ;  t h e r e f o r e ,  t h e  DOA was n o t  e n t i t l e d  to a  h e a r i n g  unde r  

t h e  terms o f  t h e  ag reemen t  which p rov ided  t h a t  any h e a r i n g  would be 



l i m i t e d  i n  s cope  t o  t h e  i s s u e s  p r e s e n t e d  i n  t h e  f i l e d  e x c e p t i o n s .  

J u d i c i a l  r e v i e w  under  MAPA is a p p r o p r i a t e  o n l y  when t h e r e  h a s  

been  an  o p p o r t u n i t y  f o r  a  h e a r i n g .  There  was no o p p o r t u n i t y  f o r  

a  h e a r i n g  i n  t h i s  case, and t h e  D i s t r i c t  Cour t  p r o p e r l y  d i s m i s s e d  

f o r  l a c k  o f  j u r i s d i c t i o n  t h e  D O A ' s  p e t i t i o n  f o r  j u d i c i a l  rev iew.  

Af f irmed . 

Chief  J u s t i c e  

W e  concur :  


