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M r .  Ch ie f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

John  K i n j e r s k i  b r o u g h t  t h i s  a c t i o n  i n  May of  1 9 7 8  t o  

r e c o v e r  49 head o f  cows p u r c h a s e d  from d e f e n d a n t s  as e v i d e n c e d  by  

a w r i t t e n  b i l l  o f  sa le .  Fo l lowing  a j u r y  v e r d i c t  i n  f a v o r  of  

d e f e n d a n t s ,  p l a i n t i f f  a p p e a l e d  to t h i s  C o u r t  and we remanded f o r  

new t r i a l .  K i n j e r s k i  v. Lamey ( 1 9 7 9 )  , Mont . 604  P.2d 

782 ,  36 S t .Rep .  2316. A new t r i a l  w a s  h e l d  on  O c t o b e r  21 ,  1980  

and  judgment  on t h e  v e r d i c t  was e n t e r e d  a g a i n s t  p l a i n t i f f ,  who 

now a p p e a l s  from t h e  judgment  and t h e  d e n i a l  o f  h i s  m o t i o n  f o r  a 

new t r i a l .  

F r i t z  Lamey was t h e  p r e s i d e n t  of  P h i l l i p s  Creek Ranch,  

I n c . ,  a c a t t l e  r a n c h i n g  o p e r a t i o n  n e a r  E u r e k a ,  Montana.  On O c t o b e r  

3 ,  1967 ,  K i n j e r s k i  and Lamey e x e c u t e d  a w r i t t e n  b i l l  o f  sale f o r  

1 3 1  head o f  H e r e f o r d  c a t t l e  f o r  $59 ,000 .  The c a t t l e  were f u r t h e r  

s p e c i f i e d  to be 80 cows, 3 1  b u l l s  and 20 c a l v e s .  I t  is uncon- 

t e s t e d  t h a t  t h e  b u l l s ,  t h e  c a l v e s ,  and 3 1  o f  t h e  80  cows were 

d e l i v e r e d  to K i n j e r s k i .  I t  is t h e  f a t e  of  t h e  49 r e m a i n i n g  cows 

which  is i n  d i s p u t e .  

S h o r t l y  a f t e r  t h e  e x e c u t i o n  of  t h e  b i l l  of  s a l e ,  K i n j e r s k i  

and Lamey became b u s i n e s s  p a r t n e r s  i n  a new c o r p o r a t i o n  known as 

K & L  L i v e s t o c k ,  I n c .  f o r  t h e  p u r p o s e  of  r a i s i n g  and s e l l i n g  

r e g i s t e r e d  H e r e f o r d  c a t t l e .  The new c o r p o r a t i o n  p u r c h a s e d  c a t t l e  

f rom b o t h  t h e  P h i l l i p s  Creek Ranch and K i n j e r s k i .  During t h e  

s h o r t  l i f e  o f  t h e  c o r p o r a t i o n ,  c a t t l e  b e l o n g i n g  to K i n j e r s k i ,  

Lamey, P h i l l i p s  Creek  Ranch and K & L L i v e s t o c k  were commingled 

and m a i n t a i n e d  t o g e t h e r  on P h i l l i p s  Creek Ranch p r o p e r t y .  

I n  A p r i l ,  1 9 7 8 ,  a f t e r  t h e  d i s s o l u t i o n  of  K & L L i v e s t o c k ,  

I n c . ,  K i n j e r s k i  made demand f o r  p o s s e s s i o n  of  49 o f  t h e  cows 

r e f e r r e d  to i n  t h e  b i l l  o f  sa le .  Lamey r e f u s e d ,  s t a t i n g  t h a t  he  

d i d  n o t  have  p o s s e s s i o n  of  t h e  cows. T h i s  l a w s u i t  r e s u l t e d .  

The f i r s t  t r i a l  r e s u l t e d  i n  a v e r d i c t  and judgment  f o r  

d e f e n d a n t s ,  b u t  upon a p p e a l  w e  remanded f o r  a new t r i a l  based  on  

v i o l a t i o n s  o f  t h e  p a r 0 1  e v i d e n c e  r u l e .  K i n j e r s k i  v .  Lamey, 



s u p r a .  Upon remand,  t h e  d i s t r i c t  judge  p a r t i a l l y  g r a n t e d  a 

m o t i o n  by  p l a i n t i f f  f o r  summary judgment  , s t a t i n g  : 

" [TI h e  C o u r t  now d e c i d e s  t h a t  t h e  D e f e n d a n t s  owe 
t o  s a i d  p l a i n t i f f s  and T h i r d  P a r t y  D e f e n d a n t s  
c e r t a i n  cows, b u t  is unab l e  a t  t h i s  j u n c t u r e  t o  
s p e c i f i c a l l y  d e s i g n a t e  which cows or t h e i r  
o f f s p r i n g .  T h a t  q u e s t i o n  is l e f t  f o r  d e t e r -  
m i n a t i o n  i n  t h i s  m a t t e r . "  

A t  t h e  new t r i a l  e v i d e n c e  was adduced showing t h a t  a l i s t  

o f  t a t too  numbers o f  c a t t l e  was s u b m i t t e d  w i t h  t h e  b i l l  o f  sale 

t o  t h e  F i r s t  N o r t h w e s t e r n  Bank of  K a l i s p e l l  as c o l l a t e r a l  f o r  

K i n j e r s k i l  s l o a n .  The e v i d e n c e  f u r t h e r  showed t h a t  an  e n t i r e l y  

d i f f e r e n t  l i s t  o f  t a t too  numbers accompanied t h e  c o m p l a i n t  i n  

t h i s  a c t i o n .  Lamey t e s t i f i e d  t h a t  he  d i d  n o t  have p o s s e s s i o n  of  

a n y  o f  ~ i n j e r s k i ' s  c a t t l e  i n  A p r i l ,  1978  when demand w a s  made. 

The c a s e  was s u b m i t t e d  t o  t h e  j u r y  w i t h  a  s p e c i a l  i n t e r r o -  

g a t o r y  form which  was t o  c o n s t i t u t e  t h e  j u r y  v e r d i c t .  I n  pe r -  

t i n e n t  p a r t ,  t h e  i n t e r r o g a t o r i e s  were: 

" 1 )  Did F r i t z  Lamey or P h i l l i p s  Creek Ranch, 
I n c .  have any  c a t t l e  b e l o n g i n g  to t h e  p l a i n t i f f  
i n  A p r i l ,  1978?  

"Answer: (Ci rc le  o n e )  Y e s  

" 2 )  I f  t h e  answer  to Number 1 is No, d o  n o t  
p r o c e e d  a n y  f u r t h e r .  I f  t h e  answer  to Number 1 
is Y e s ,  how many c a t t l e  d i d  F r i t z  Lamey o r  
 hilli ips Creek  Ranch,  I n c .  h a v e ,  and what was 
t h e i r  v a l u e ? "  

The j u r y  answered  t h e  f i r s t  i n t e r r o g a t o r y  i n  t h e  n e g a t i v e  and 

l e f t  t h e  rest of  t h e  q u e s t i o n s  unanswered i n  a c c o r d a n c e  w i t h  t h e  

d i r e c t i o n s  . Judgment was e n t e r e d  a g a i n s t  p l a i n t i f f .  

K i n j e r s k i  a r g u e s  t h a t  t h e  s p e c i a l  i n t e r r o g a t o r i e s  were 

c o n t r a r y  to t h e  l a w  o f  t h e  case as d e t e r m i n e d  by K i n j e r s k i  v .  

Lamey, s u p r a ,  and by  t h e  p a r t i a l  summary judgment  e n t e r e d  by  t h e  

d i s t r i c t  j udge .  K i n j e r s k i  f u r t h e r  c o n t e n d s  t h a t  t h e  

i n t e r r o g a t o r i e s ,  v e r d i c t  and judgment were c o n t r a r y  to t h e  l a w  of 

Montana c o n c e r n i n g  a b u y e r ' s  r e m e d i e s  f o r  f a i l u r e  of t h e  se l ler  

t o  d e l i v e r .  S e c t i o n  30-2-711, MCA. 



The u s e  o f  a s p e c i a l  v e r d i c t  is a u t h o r i z e d  by  Rule 4 9 ( a ) ,  

M.R.Civ.P., and is l e f t  to t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  

Whi le  it is w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  to s t r u c t u r e  t h e  

fo rm and f r ame  t h e  q u e s t i o n s  o f  a s p e c i a l  v e r d i c t ,  t h e  i n t e r r o g a -  

tor ies  mus t  be a d e q u a t e  to e n a b l e  t h e  j u r y  to d e t e r m i n e  t h e  f a c -  

t u a l  i s s u e s  e s s e n t i a l  t o  judgment .  G l i c k  v .  K n o l l  ( 1 9 5 9 )  t 1 3 6  

Mont. 1 7 6 ,  346 P.2d 987;  Coburn Ca t t l e  C o .  v .  Smal l  ( 1 9 0 7 ) ,  3 5  

Mont. 288 ,  88 P. 953;  5A Moore's F e d e r a l  P r a c t i c e  § 49 .03 [2 ] .  I n  

d e t e r m i n i n g  t h e  adequacy  o f  t h e  s p e c i a l  i n t e r r o g a t o r i e s ,  t h e  

f e d e r a l  c o u r t s  c o n s i d e r  t h e  f o l l o w i n g  f a c t o r s :  

" ( i )  w h e t h e r ,  when r e a d  as  a whole and i n  con- 
j u n c t i o n  w i t h  t h e  g e n e r a l  c h a r g e  t h e  i n t e r r o g a -  
t o r i e s  a d e q u a t e l y  p r e s e n t e d  t h e  c o n t e s t e d  i s s u e s  
t o  t h e  j u r y ;  ( i i )  w h e t h e r  t h e  s u b m i s s i o n  of  t h e  
i s s u e s  t o  t h e  j u r y  was ' f a i r ' ;  and ( i i i )  w h e t h e r  
t h e  ' u l t i m a t e  q u e s t i o n s  of  f a c t '  were c l e a r l y  
s u b m i t t e d  t o  t h e  j u r y . "  D r e i l i n g  v. Gene ra l  
Elect r ic  C o .  ( 5 t h  C i r .  1 9 7 5 ) ,  5 1 1  F.2d 768,  774.  
( C i t a t i o n s  o m i t t e d .  ) 

When measured a g a i n s t  t h e  above s t a n d a r d s ,  t h e  s p e c i a l  

v e r d i c t  i n  t h i s  case is i n a d e q u a t e .  The c e n t r a l  i s s u e ,  w h e t h e r  

t h e  p l a i n t i f f  i n  f a c t  o b t a i n e d  d e l i v e r y  o f  t h e  c a t t l e  which he 

had  b a r g a i n e d  f o r ,  was n o t  s u b m i t t e d  to t h e  j u r y  by t h e  

i n t e r r o g a t o r i e s .  The j u r y  found t h a t  t h e  d e f e n d a n t  d i d  n o t  have 

a n y  o f  p l a i n t i f f  ' s  c a t t l e  on t h e  d a t e  of  demand. The answer  to 

t h a t  q u e s t i o n ,  however ,  is n o t  d i s p o s i t i v e  o f  a l l  t h e  i s s u e s  i n  

t h e  case. I t  is n o t  clear w h e t h e r  t h e  j u r y  d e t e r m i n e d  t h a t  

d e f e n d a n t  d i d  n o t  have  t h e  ca t t l e  b e c a u s e  p l a i n t i f f  had a l r e a d y  

r e c e i v e d  d e l i v e r y  or b e c a u s e  d e f e n d a n t  s o l d  them a t  m a r k e t .  I f  

o p e r a t i n g  unde r  t h e  l a t t e r  p o s s i b i l i t y ,  t h e  j u r y  w a s  p r e c l u d e d  by 

t h e  d i r e c t i o n s  i n  t h e  second  i n t e r r o g a t o r y  from d e t e r m i n i n g  t h e  

v a l u e  o f  t h e  c a t t l e  and t h e  damages ,  i f  any ,  s u f f e r e d  by 

p l a i n t i f f .  

I n  o r d e r  to a d e q u a t e l y  c o v e r  t h e  i s s u e s  i n  t h e  case, t h e  

s p e c i a l  v e r d i c t  s h o u l d  have i n c l u d e d ,  i n t e r  a l i a  , q u e s t i o n s  con- 

c e r n i n g  what  happened to t h e  c a t t l e  a f  t e r  t h e  b i l l  o f  sale was 

e x e c u t e d ,  which l i s t  o f  t a t t o o  numbers c o r r e c t l y  i d e n t i f i e d  t h e  



a n i m a l s  which were t h e  s u b j e c t  of  t h e  b i l l  o f  s a l e ,  w h e t h e r  

p l a i n t i f f  r e c e i v e d  d e l i v e r y  o f  t h e  49 cows a f t e r  e x e c u t i o n  of t h e  

b i l l  o f  sale and i f  n o t ,  what  damages were due  to him. W e  f i n d  

t h a t  t h e  s p e c i a l  i n t e r r o g a t o r i e s  were f a t a l l y  d e f i c i e n t  and w e  

remand f o r  a new t r i a l .  

W e  n o t e  f o r  g u i d a n c e  of  c o u r t  and c o u n s e l  on remand t h a t  

o u r  p r i o r  o p i n i o n  d id  n o t  r e q u i r e  t h e  e x c l u s i o n  of  any  e v i d e n c e ,  

o r a l  or w r i t t e n ,  o f  e v e n t s  o c c u r r i n g  a f t e r  t h e  e x e c u t i o n  of  

t h e  b i l l  o f  sa le .  The p a r 0 1  e v i d e n c e  r u l e  o p e r a t e s  to e x c l u d e  

e v i d e n c e  o f  a g r e e m e n t s  o f  t h e  p a r t i e s  p r i o r  to o r  con t emporaneous  

w i t h  t h e  e x e c u t i o n  o f  a f i n a l  w r i t t e n  e x p r e s s i o n  of  t h e  

a g r e e m e n t .  S e c t i o n  28-2-904, MCA. Ev idence  of t h e  l i s ts  of ta t -  

t o o  numbers was a d m i s s i b l e  to e x p l a i n  to which s p e c i f i c  cows t h e  

b i l l  o f  sale r e f e r r e d .  S e c t i o n  28-2-905(2) , MCA. F u r t h e r ,  w e  

n o t e  t h a t  t h e  p a r t i a l  summary judgment  g r a n t e d  by t h e  t r i a l  c o u r t  

was i n  error .  I n  o r d e r  to d e c i d e  t h a t  d e f e n d a n t s  owed to p l a i n -  

t i f f  c e r t a i n  cows,  t h e  t r i a l  c o u r t  had to r e s o l v e  d i s p u t e d  f a c -  

t u a l  i s s u e s  which s h o u l d  have been  l e f t  f o r  t h e  j u r y .  

Reve r sed  and remanded f o r  a new t r i a l .  

Ch ie f  ~ u s  t i c e  

W e  c o n c u r :  


