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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  O p i n i o n  of  t h e  C o u r t .  

A f t e r  t r i a l  by  j u r y ,  d e f e n d a n t  was c o n v i c t e d  i n  t h e  

T w e l f t h  ~ u d i c i a l  Dis t r ic t  C o u r t ,  H i l l  Coun ty ,  of a g g r a v a t e d  

a s s a u l t  and a t t e m p t e d  r o b b e r y .  H e  a p p e a l s  t h e  c o n v i c t i o n .  We 

a f  f  i r m .  

The f o l l o w i n g  i s s u e s  are p r e s e n t e d  t o  t h i s  C o u r t  f o r  

r e v i e w :  

1. Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  deny ing  

d e f e n d a n t ' s  mo t ion  f o r  a  d i r e c t e d  v e r d i c t  o f  a c q u i t t a l .  

2 .  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  r e f  u s i n g  to o v e r -  

t u r n  t h e  j u r y ' s  v e r d i c t  o f  n o t  g u i l t y  of  a t t e m p t e d  d e l i b e r a t e  

h o m i c i d e ,  b u t  g u i l t y  o f  t h e  lesser  i n c l u d e d  o f f e n s e  of  a g g r a v a t e d  

a s s a u l t  and g u i l t y  o f  a t t e m p t e d  r o b b e r y .  

3 .  Whether  t h e  ~ i s t r i c t  C o u r t  e r r e d  i n  r e f u s i n g  to commit 

t h e  d e f e n d a n t  to t h e  c u s t o d y  o f  t h e  d i r e c t o r  of  t h e  Depa r tmen t  of 

I n s t i t u t i o n s .  

On F e b r u a r y  1 7  1980  s h o r t l y  a f  te r  m i d n i g h t ,  t h r e e  pe r -  

s o n s  e n t e r e d  t h e  P a r k  Hotel i n  Havre .  One o f  them, t h e  

d e f e n d a n t ,  wea r ing  a l o n g ,  d a r k  coat and a d a r k  w e s t e r n  h a t ,  

became a b u s i v e  to t h e  n i g h t  c l e r k  who s a i d  t h e r e  were no rooms. 

H e  s t r a d d l e d  h e r  c h a i r ,  r e p e a t e d l y  p u s h i n g  h e r  down, t h r e a t e n i n g  

h e r  and a c c u s i n g  h e r  o f  h a t i n g  I n d i a n s .  The c l e r k  s a i d  i f  he 

harmed h e r ,  t h e  p o l i c e  would c a t c h  him. The d e f e n d a n t  r e p l i e d  

t h a t  he  c o u l d  be a c r o s s  t h e  b o r d e r  b e f o r e  t h e  p o l i c e  knew what  

happened .  H e  t h e n  g r abbed  t h e  n i g h t  c l e r k ' s  hand and a t t e m p t e d  

t o  remove h e r  r i n g ;  when he c o u l d  n o t ,  he t o o k  o u t  a p o c k e t  

k n i f e ,  t h r e a t e n e d  to g e t  t h e  r i n g  by  c u t t i n g  o f f  h e r  f i n g e r ,  and 

p r e s s e d  t h e  b l a d e  a g a i n s t  h e r  f i n g e r ,  l e a v i n g  a w h i t e  mark. The 

n i g h t  c l e r k  f i n a l l y  managed to r i se  whereupon t h e  d e f e n d a n t  

s e i z e d  h e r  by  t h e  s h o u l d e r  and s t a b b e d  h e r  o n c e  i n  t h e  abdomen, 

i n £  l i c t i n g  a wound t h a t  r e q u i r e d  s e v e r a l  d a y s 1  h o s p i t a l i z a t i o n .  

When a n  e l d e r l y  woman app roached  and o r d e r e d  t h e  d e f e n d a n t  to 

" L e t  t h a t  g i r l  a l o n e  ," he t u r n e d  toward h e r ,  and t h e  n i g h t  c l e r k  



f l e d .  She r e t u r n e d  w i t h  h e l p ,  b u t  h e r  a s s a i l a n t  had f l e d .  The 

n i g h t  c l e r k  r e c a l l e d  t h e  d e f e n d a n t  had worn a  " smi rky  s m i l e "  

d u r i n g  t h e  a t t a c k ,  and o n c e ,  when s h e  g l a n c e d  a t  h i s  e y e s ,  t h e y  

a p p e a r e d  " g l a s s y " .  

The f o l l o w i n g  a f t e r n o o n ,  d e f e n d a n t  was a r r e s t e d  i n  t h e  

G r e a t  F a l l s  bus  d e p o t  and r e t u r n e d  to Havre ,  where he w a s  cha rged  

w i t h  a t t e m p t e d  r o b b e r y  and a t t e m p t e d  d e l i b e r a t e  homic ide .  

De fendan t  i n d i c a t e d  h i s  i n t e n t i o n  to r e l y  on t h e  d e f e n s e  t h a t ,  

d u e  to m e n t a l  d i s e a s e  or d e f e c t ,  and due to h i s  i n t o x i c a t e d  and 

d rugged  c o n d i t i o n ,  he was i n c a p a b l e  of fo rming  t h e  r e q u i s i t e  men- 

t a l  s t a t e .  H e  was s u b s e q u e n t l y  t e s t e d  and examined by a psycho- 

l o g i s t  and a  p s y c h i a t r i s t .  

T r i a l  was h e l d  November 20,  1980 .  De fendan t  t e s t i f i e d  

t h a t ,  i n  t h e  t h r e e  or f o u r  d a y s  p r i o r  to t h e  i n c i d e n t ,  i n  G r e a t  

F a l l s ,  Harlem and Havre ,  he had had a l m o s t  no s l e e p ,  b u t  had been  

d r i n k i n g  s t e a d i l y  and i n j e c t i n g  " speed" .  H e  a l s o  c l a imed  to have 

smoked one  " a n g e l  d u s t " ,  or PCP-soaked, c i g a r e t t e  i n  H a r l e m  t h e  

a f t e r n o o n  p r e c e d i n g  t h e  i n c i d e n t ,  w h i l e  h i s  g i r l f r i e n d  was i n  

Dodson. H e  c l a imed  to have smoked p a r t  o f  a n o t h e r  " a n g e l  d u s t "  

c i g a r e t t e  i n  Havre w i t h i n  a  few h o u r s  b e f o r e  t h e  a t t a c k  upon t h e  

n i g h t  c l e r k .  De fendan t  t e s t i f i e d  t h a t  he had no r e c o l l e c t i o n  of 

t h e  a t t a c k ,  or  even  of b e i n g  i n  t h e  P a r k  Hotel. H e  s a i d  he 

b l a c k e d  o u t  a f t e r  l e a v i n g  a  b a r  and came to some t i m e  l a t e r ,  many 

b l o c k s  away. 

D e f e n d a n t ' s  g i r l f r i e n d  and companion a t  t h e  t i m e  of t h e  

P a r k  Hotel i n c i d e n t  c o r r o b o r a t e d  h i s  t e s t i m o n y  to some e x t e n t .  

She r e c a l l e d  t h e  s l e e p l e s s  d a y s  and n i g h t s ,  t h e  heavy  d r i n k i n g  

and t h e  consumpt ion  of speed  and o t h e r  d r u g s .  But s h e  d i d  n o t  

r e c a l l  d e f e n d a n t ' s  p o s s e s s i n g  o r  m e n t i o n i n g  PCP; n o r  d i d  s h e  

r eca l l  g o i n g  t o  Dodson w h i l e  d e f e n d a n t  remained i n  Harlem,  t h e  

a f t e r n o o n  of  F e b r u a r y  1 6 ,  1980 .  She d i d  recal l  d e f e n d a n t ' s  be ing  

" r e a l l y  m e l l o w "  and " n o t  hyped up" i m m e d i a t e l y  p r i o r  to h i s  

a s s a u l t  upon t h e  n i g h t  c l e r k .  She a l s o  t e s t i f i e d  t h a t  when t h e  



c l e r k  t o l d  d e f e n d a n t  s h e  had no rooms, he assumed it was because  

h e  was an I n d i a n  and a sked  h e r ,  a  w h i t e  g i r l ,  to go i n  and a s k  i f  

t h e r e  were rooms. I t  was a f t e r  t h e  c l e r k  t o l d  t h e  g i r l  t h e r e  

were no rooms t h a t  t h e  a s s a u l t  o c c u r r e d .  D e f e n d a n t ' s  g i r l f r i e n d  

d i d  n o t  h e a r  him t h r e a t e n  t h e  n i g h t  c l e r k ' s  l i f e ;  i n d e e d ,  t h e  

o n l y  p e r s o n  who t e s t i f i e d  t h a t  d e f e n d a n t  had t h r e a t e n e d  to k i l l  

t h e  n i g h t  c l e r k  w a s  t h e  n i g h t  c l e r k  h e r s e l f .  

The p s y c h o l o g i s t ,  D r .  S t i n e f o r d ,  t e s t i f i e d  t h a t  he had 

examined d e f e n d a n t  a t  f o u r  d i f f e r e n t  times and a d m i n i s t e r e d  s i x  

t e s t s  d e s i g n e d  to d e t e r m i n e  IQ, b r a i n  damage and e m o t i o n a l /  

p s y c h o l o g i c a l  p a t t e r n s  and c h a r a c t e r i s t i c s  of t h e  s u b j e c t .  The 

tes ts  i n d i c a t e d  t h a t  d e f e n d a n t  h a s  a  normal  I Q  and no a p p a r e n t  

b r a i n  damage, b u t  t h a t  he d o e s  have a  t e n d e n c y  toward d e p r e s s i o n ,  

h o s t i l e  a c t i n g - o u t  o f  f e e l i n g s ,  and con£ l i c t  w i t h  a u t h o r i t y .  The 

r e s u l t s  o f  one  t e s t ,  a s e q u e n t i a l - p i c t u r e - a r r a n g e m e n t  t e s t ,  o n  

which d e f e n d a n t ' s  pe r fo rmance  was s i g n i f i c a n t l y  be low a v e r a g e  

( 1 7 t h  p e r c e n t i l e ) ,  l e d  D r .  S t i n e f o r d  to c o n c l u d e  t h a t  d e f e n d a n t  

h a s  a " s p e c i f i c  d e f i c i t "  i n  a b i l i t y  to a n t i c i p a t e  t h e  consequen-  

ces o f  h i s  own b e h a v i o r .  T h i s  d e f i c i t  c o u l d  r e s u l t  i n  

d e f e n d a n t ' s  i n a b i l i t y  to have a  c o n s c i o u s  o b j e c t  t o  engage  i n  

c o n d u c t  w i t h  an u n d e r s t a n d i n g  of i t s  p r o b a b l e  r e s u l t s ,  pa r -  

t i c u l a r l y  i n  f a i r l y  complex s i t u a t i o n s .  D r .  S t i n e f o r d  conceded  

t h a t  h i s  c o n c l u s i o n s  d i d  n o t  t a k e  i n t o  a c c o u n t  t h e  f a c t s  of t h i s  

c a s e .  A s  a  r e s u l t ,  D r .  S t i n e f o r d  d i d  n o t  e x p r e s s  an  o p i n i o n  as 

t o  w h e t h e r  or n o t  t h e  d e f e n d a n t  was a b l e  to a n t i c i p a t e  t h e  con- 

s e q u e n c e s  of  h i s  a s s a u l t  on t h e  h o t e l  c l e r k .  When a sked  to 

e x p r e s s  an  o p i n i o n  on t h e  e f f e c t  of d r u g s  upon t h e  a c t i o n s  of t h e  

d e f e n d a n t ,  D r .  S t i n e f o r d  a d m i t t e d  t h a t ,  b e c a u s e  of " t h e  l a c k  of  

i n f o r m a t i o n  a b o u t  t h e  e x a c t  d r u g s ,  t h e  amount of d r u g s  t a k e n  i n t o  

M r .  Doney 's  p e r s o n ,  w i t h o u t  a  b lood  tes t  and a  s c a n  to v e r i f y  t h a t  

h e  t o o k  any  d r u g s  a t  a l l ,  a d e f i n i t e  o p i n i o n  based on s c i e n t i f i c  

e v i d e n c e ,  f o r  m e ,  is n o t  p o s s i b l e  .I1 

D r .  E a r l e ,  a p s y c h i a t r i s t  who examined d e f e n d a n t ,  is  fami- 



l i a r  w i t h  PCP/angel d u s t .  H e  t e s t i f i e d  t h a t  t h e  d r u g ' s  c l i n i c a l  

u s e  as a n  a n e s t h e t i c  was d i s c o n t i n u e d  b e c a u s e  it sometimes caused  

s u d d e n ,  u n p r e d i c t a b l e  e p i s o d e s  of v i o l e n t  and d e s t r u c t i v e  

b e h a v i o r ,  d u r i n g  which p a t i e n t s  c o u l d  act w i t h o u t  a c o n s c i o u s  

o b j e c t  and w i t h o u t  a w a r e n e s s  o f  t h e i r  c o n d u c t .  H e  conc luded  t h a t  

d e f e n d a n t ' s  b i z a r r e ,  v i o l e n t  c o n d u c t  and h i s  " g l a s s y "  e y e s  were 

s u g g e s t i v e  o f  a n g e l  d u s t ,  and t h a t  d e f e n d a n t ' s  t e s t i m o n y  c o u p l e d  

w i t h  h i s  b e h a v i o r  i n d i c a t e d  a " r e a s o n a b l e  p r o b a b i l i t y "  t h a t  PCP 

w a s  i n v o l v e d .  D r .  Earle conceded t h a t  such  b e h a v i o r  c o u l d  a lso  

b e  r e l a t e d  to l a c k  o f  s l e e p ,  t h e  use  o f  a l c o h o l ,  and a n  a n t i -  

s o c i a l  p e r s o n a l i t y .  H e  a d m i t t e d  t h a t  he  had no tes t  r e s u l t s  and 

n o  e v i d e n c e  o t h e r  t h a n  d e f e n d a n t ' s  t e s t i m o n y  and b e h a v i o r  to 

i n d i c a t e  t h a t  d e f e n d a n t  had t a k e n  PCP. 

A f t e r  some n e g o t i a t i o n ,  t h e  j u r y  i n s t r u c t i o n s  were 

a c c e p t e d  w i t h o u t  o b j e c t i o n  by e i t h e r  s i d e .  

D e f e n d a n t  moved f o r  a d i r e c t e d  v e r d i c t  of a c q u i t t a l  on t h e  

g r o u n d s  t h a t  t h e  " u n c o n t r o v e r t e d "  e v i d e n c e  of  d e f e n d a n t '  s m e n t a l  

d e f e c t  and d r u g  i n t o x i c a t i o n  a t  t h e  t i m e  t h e  o f f e n s e  was com- 

m i t t e d  showed t h a t  d e f e n d a n t  was i n c a p a b l e  of  fo rming  t h e  

r e q u i s i t e  m e n t a l  s t a t e .  The c o u r t  conc luded  t h a t  t h e r e  was s u f -  

f i c i e n t  d i s a g r e e m e n t  as to d e f e n d a n t ' s  m e n t a l  s t a t e  t o  j u s t i f y  

s e n d i n g  t h e  matter to t h e  j u r y .  

D e f e n d a n t  t h e n  e n t e r e d  an  o b j e c t i o n  to t h e  v e r d i c t  f o rms  

o f f e r e d  t o  t h e  j u r y .  The c o u r t  found t h a t  t h e  j u r y  would be ade- 

q u a t e l y  i n s t r u c t e d  and t h e  v e r d i c t  f o rms  would g i v e  them t h e  

p r o p e r  a l t e r n a t i v e s  to c o n s i d e r .  

The j u r y  found d e f e n d a n t  g u i l t y  of  a t t e m p t e d  r o b b e r y  and 

n o t  g u i l t y  o f  a t t e m p t e d  d e l i b e r a t e  h o m i c i d e ,  b u t  g u i l t y  of  t h e  

lesser i n c l u d e d  o f f e n s e  o f  a g g r a v a t e d  a s s a u l t .  

S u b s e q u e n t l y  d e f e n d a n t  moved f o r  a new t r i a l  and a l t e r n a -  

t i v e l y  f o r  judgment  n o t w i t h s t a n d i n g  t h e  v e r d i c t .  The m o t i o n s  

were d e n i e d .  

De fendan t  t h e n  r e q u e s t e d  t h a t  t h e  c o u r t ,  i n  c o n s i d e r i n g  



w h e t h e r  to  add to t h e  d e f e n d a n t ' s  s e n t e n c e  unde r  t h e  p e r s i s t e n t  

f e l o n y  and manda to ry  minimum s e n t e n c e  s t a t u t e s ,  t a k e  i n t o  a c c o u n t  

t h e  e v i d e n c e  i n d i c a t i n g  s i g n i f i c a n t  impa i rmen t  of d e f e n d a n t t  s m e n t a l  

c a p a c i t y  a t  t h e  t i m e  of  t h e  commission of  t h e  crime. The de fen -  

d a n t  a lso  r e q u e s t e d  t h a t  t h e  c o u r t  commit him b e c a u s e  of h i s  men- 

t a l  d i s e a s e  or d e f e c t ,  as p r o v i d e d  i n  s e c t i o n s  46-14-311 and 

46-14-3121 MCA. The c o u r t  d e n i e d  d e f e n d a n t ' s  r e q u e s t  t h a t  he be 

commi t t ed .  

Judgment  was e n t e r e d  on December 8  , 1980 ,  s e n t e n c i n g  de fen -  

d a n t  t o  t h e  Montana S t a t e  P r i s o n  f o r  two t e n - y e a r  terms to be 

s e r v e d  c o n c u r r e n t l y .  The manda to ry  minimum s e n t e n c e s  f o r  pe r -  

s i s t e n t  f e l o n y  o f f e n d e r  and o f f e n s e  i n v o l v i n g  use  of  a d a n g e r o u s  

weapon were suspended  and w i t h h e l d  r e s p e c t i v e l y  p u r s u a n t  to t h e  

p r o v i s i o n s  o f  s e c t i o n  46-18-222( 2 ) ,  MCA, ba sed  upon t h e  c o u r t t  s 

f i n d i n g  t h a t  t h e  d e f e n d a n t ' s  m e n t a l  c a p a c i t y  a t  t h e  t i m e  of t h e  

commiss ion  o f  t h e  o f f e n s e  was s i g n i f i c a n t l y  impa i r ed  a l t h o u g h  no t  

so i m p a i r e d  as t o  c o n s t i t u t e  a d e f e n s e  t o  t h e  p r o s e c u t i o n .  

De fendan t  a p p e a l s  h i s  c o n v i c t i o n  and h i s  s e n t e n c e  to t h i s  

C o u r t .  

The f i r s t  i s s u e  r a i s e d  by  d e f e n d a n t  is w h e t h e r  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  d e n y i n g  h i s  mo t ion  f o r  a  d i r e c t e d  v e r d i c t  

o f  a c q u i t t a l .  De fendan t  r e l i e s  p r i m a r i l y  upon s e c t i o n  46-14-102, 

MCA, which s t a t e s :  

"Ev idence  t h a t  t h e  d e f e n d a n t  s u f f e r e d  from a m e n t a l  
d i s e a s e  or d e f e c t  is a d m i s s i b l e  whenever  it is rele-  
v a n t  to p r o v e  t h a t  t h e  d e f e n d a n t  d i d  or d i d  n o t  have 
a s t a te  of  mind which is an e l e m e n t  of  t h e  o f f e n s e  .'I 

and  s e c t i o n  45-2-203, MCA, which s ta tes  i n  r e l e v a n t  p a r t :  

" . . . An i n t o x i c a t e d  or drugged  c o n d i t i o n  may be 
t a k e n  i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  t h e  e x i s t e n c e  
o f  a m e n t a l  s t a t e  which is a n  e l e m e n t  of  t h e  
o f f e n s e  ." 

Defendan t  m a i n t a i n s  t h a t  D r .  S t i n e f o r d  I s  t e s t i m o n y  proved  d e f e n -  

d a n t  s u f f e r e d  from a m e n t a l  d e f e c t  which p r e c l u d e d  h i s  fo rming  

t h e  r e q u i s i t e  m e n t a l  s t a t e  and D r .  Earlet  s t e s t i m o n y  e s t a b l i s h e d  



t h a t  d e f e n d a n t  a c t e d  unde r  t h e  i n f l u e n c e  of  PCP, w i t h o u t  

c o n s c i o u s  p u r p o s e  or a w a r e n e s s .  Acco rd ing  to d e f e n d a n t ,  when t h e  

S t a t e  r e s t e d  i ts case w i t h o u t  answer ing  t h e  e x p e r t s  o r  r e b u t t i n g  

t h e i r  p roo f  o f  d e f e n d a n t ' s  m e n t a l  d e f e c t  and h i s  d r u g g e d ,  psycho-  

t i c  s t a t e ,  it f a i l e d  to meet its bu rden  o f  p r o v i n g  m e n t a l  s t a t e  

beyond a r e a s o n a b l e  d o u b t .  De fendan t  a r g u e s  t h a t  b e c a u s e  he  

r a i s e d  a r e a s o n a b l e  d o u b t  a b o u t  m e n t a l  s t a t e ,  which was 

" u n c o n t r o v e r t e d "  b y  f u r t h e r  e v i d e n c e  p r e s e n t e d  by t h e  S t a t e ,  

d e f e n d a n t  was e n t i t l e d  to a d i r e c t e d  v e r d i c t  of  a c q u i t t a l ,  and 

t h e  D i s t r i c t  C o u r t  e r r e d  i n  deny ing  h i s  mo t ion  f o r  s u c h  d i r e c t e d  

v e r d i c t  . 
W e  d i s a g r e e .  I n  e f f e c t  d e f e n d a n t  is a r g u i n g  t h a t  t h e  

j u d g e  mus t  make a f a c t u a l  d e t e r m i n a t i o n  w h e t h e r  t h e  S t a t e  h a s  

f a i l e d  to p r o v e  an  e l e m e n t  of  e ach  of  t h e  crimes c h a r g e d  beyond a 

r e a s o n a b l e  d o u b t ,  a n d ,  i f  he so f i n d s ,  t h a t  he  mus t  t a k e  t h e  c a s e  

away from t h e  j u r y  and a c q u i t  t h e  d e f e n d a n t .  T h i s  is n o t  t h e  l a w  

i n  Montana.  T h i s  C o u r t  h a s  r e p e a t e d l y  s t a t e d  t h a t  i n  c r i m i n a l  

cases a d i r e c t e d  v e r d i c t  or mo t ion  to d i s m i s s  s h o u l d  o n l y  be 

g i v e n  where  t h e r e  is no e v i d e n c e  on which a j u r y  c o u l d  b a s e  a 

c o n v i c t i o n .  S t a t e  v  Whi t e  ( 1 9 8 0 )  Mon t . , 6 0 5  P.2d 1 9 1 ,  

194-1951 37 S t .Rep .  8 4 ,  8 8 ;  S t a t e  v. Thompson ( 1 9 7 8 ) ,  1 7 6  Mont. 

1 5 0 ,  1 5 5 ,  576 P.2d 1105 ,  1108 .  The d e f e n d a n t  is e n t i t l e d  to a n  

a c q u i t t a l  i f  r e a s o n a b l e  men c o u l d  n o t  c o n c l u d e  from t h e  e v i d e n c e  

t a k e n  i n  t h e  l i g h t  most f a v o r a b l e  to t h e  p r o s e c u t i o n  t h a t  g u i l t  

h a s  been  p roven  beyond a r e a s o n a b l e  d o u b t .  S t a t e  v .  Whi te  Water 

( C a u s e  N o .  81-112, d e c i d e d  O c t o b e r  1 3 ,  1 9 8 1 ) ;  S t a t e  v. P e r e z  

( 1 9 5 2 ) ,  126  Mont. 1 5 ,  1 8 ,  243 P.2d 309,  310-311. The d e c i s i o n  

w h e t h e r  to g r a n t  a mo t ion  to d i s m i s s  l i es  w i t h i n  t h e  sound 

d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  s e c t i o n  46-16-403, MCA, and w i l l  

b e  d i s t u r b e d  on a p p e a l  o n l y  when a b u s e  of  t h a t  d i s c r e t i o n  is 

shown. Whi t e  Water, s u p r a ;  S t a t e  v. Hart ( 1 9 8 1 ) ,  Mon t . f 

625  P.2d 21,  28 ,  38 S t .Rep .  1 3 3 ,  1 3 9 ;  S t a t e  v.  Smi th  ( 1 9 8 0 ) ,  

Mon t . 609 P.2d 696 ,  698 ,  37 S t .Rep .  583 ,  586.  Nor is a 



j u r o r  r e q u i r e d  t o  a c c e p t  as t r u e  t h e  t e s t i m o n y  of  an  e x p e r t ,  even  
@ 

t h o u g h  t h a t  t e s t i m o n y  is u n r e b u t t e d .  The w e i g h t  to be g i v e n  t h e  

t e s t i m o n y  o f  t h e  e x p e r t  w i t n e s s ,  and t h e  i n t e r p r e t a t i o n  of  such  

t e s t i m o n y  is f o r  t h e  j u r y .  S t a t e  v. Hardy ( 1 9 8 0 )  , Mon t . I 

604  P.2d 792 ,  796 ,  37 S t .Rep .  1, 5 ;  S t a t e  v.  O I D o n n e l l  ( 1 9 7 2 ) ,  1 5 9  

Mont. 1 3 8 ,  1 4 4 ,  496 P.2d 299,  303.  

I n  t h i s  case w h i l e  b o t h  e x p e r t  w i t n e s s e s  p r e s e n t e d  tes t i -  

mony which c o u l d  have l e d  t h e  j u r y  to f i n d  t h a t  d e f e n d a n t  was 

i n c a p a b l e  o f  fo rming  t h e  r e q u i s i t e  m e n t a l  s t a t e ,  t h e y  so 

q u a l i f i e d  t h e i r  t e s t i m o n y  t h a t  t h e  j u r y  c o u l d  w e l l  have d i s r e -  

g a r d e d  it. Both e x p e r t s  s t a t e d  t h e y  had no  way of  knowing how 

much PCP o r  o t h e r  d r u g s  ( i f  a n y )  t h e  d e f e n d a n t  had i n g e s t e d .  D r .  

S t i n e f o r d  d i d  n o t  s t a t e  t h a t  h i s  t e s t s  proved  d e f e n d a n t  was inca -  

p a b l e  o f  a n t i c i p a t i n g  t h e  c o n s e q u e n c e s  of  h i s  c o n d u c t  , o n l y  t h a t  

t h e  d e f e n d a n t 1  s p o o r  p e r f o r m a n c e  i n  a s i n g l e  p i c t u r e - s e q u e n c e -  

a r r a n g e m e n t  tes t  i n d i c a t e d  t h a t  he  would p r o b a b l y  have  d i f f i c u l t y  

a n t i c i p a t i n g  c o n s e q u e n c e s  i n  complex s e q u e n c e s .  D r .  Earle 

a d m i t t e d  t h a t  any  o f  s e v e r a l  o t h e r  f a c t o r s  i n c l u d i n g  

s l e e p l e s s n e s s ,  d r u n k e n n e s s  o r  an a n t i - s o c i a l  d i s p o s i t i o n  c o u l d  

h a v e  l e d  to d e f e n d a n t ' s  v i o l e n t  o u t b u r s t  a g a i n s t  t h e  n i g h t  c l e r k .  

W e  do  n o t  f i n d  t h e  q u a l i f i e d  and e q u i v o c a l  t e s t i m o n y  o f  

t h e  e x p e r t s  w a r r a n t s  a d i r e c t e d  v e r d i c t .  N o r  was t h a t  t e s t i m o n y  

" u n c o n t r o v e r t e d "  as c l a i m e d  by  d e f e n d a n t .  T h e r e  was ample test i -  

mony from which  t h e  j u r y  c o u l d  have conc luded  t h a t  d e f e n d a n t  had 

n o t  t a k e n  PCP o r  was n o t  e x p e r i e n c i n g  a PCP-induced v i o l e n t  

s p e l l .  D e f e n d a n t ' s  g i r l f r i e n d  c o u l d  reca l l  no  m e n t i o n  of  PCP, 

a1  t h o u g h  s h e  seemed to have  known a b o u t ,  e v e n  s h a r e d  , t h e  o t h e r  

d r u g s  he had t a k e n .  She d i d  n o t  remember t a k i n g  a s i d e  t r i p  to 

Dodson and l e a v i n g  d e f e n d a n t  i n  H a r l e m  w h e r e ,  a c c o r d i n g  to him, 

h e  smoked PCP i n  h e r  a b s e n c e .  The re  w a s  a lso  e v i d e n c e  from which 

t h e  j u r y  c o u l d  have conc luded  t h a t  d e f e n d a n t  was f u l l y  r a t i o n a l  

and  aware o f  h i s  c o n d u c t .  The g i r l f r i e n d  remembered d e f e n d a n t 1  s 

a s k i n g  - h e r  to a s k  f o r  a room a f t e r  he had been  r e f u s e d ,  to see i f  



t h e  c l e r k  had d e n i e d  him a room b e c a u s e  he was an I n d i a n .  The 

n i g h t  c l e r k  r e c a l l e d  d e f e n d a n t ' s  s a y i n g  he c o u l d  g e t  across t h e  

b o r d e r  to Canada b e f o r e  t h e  p o l i c e  knew what  had happened .  

I n  l i g h t  o f  t h e  o b v i o u s  material  q u e s t i o n s  of  f a c t  which 

were u n r e s o l v e d ,  and t h e  b road  d i s c r e t i o n a r y  powers of t h e  t r i a l  

c o u r t ,  w e  f i n d  t h a t  t h e  ~ i s t r i c t  C o u r t ' s  d e n i a l  of  d e f e n d a n t ' s  

m o t i o n  f o r  d i r e c t e d  v e r d i c t  was e n t i r e l y  p r o p e r .  

The second  i s s u e  r a i s e d  b y  d e f e n d a n t  is w h e t h e r  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  r e f u s i n g  to o v e r t u r n  t h e  j u r y ' s  v e r d i c t  

o f  n o t  g u i l t y  of  a t t e m p t e d  d e l i b e r a t e  homic ide  b u t  g u i l t y  of  t h e  

lesser i n c l u d e d  o f f e n s e  of  a g g r a v a t e d  a s s a u l t  and g u i l t y  o f  

a t t e m p t e d  r o b b e r y .  

De fendan t  a r g u e s  t h a t  t h e r e  w a s  n o t  s u b s t a n t i a l  e v i d e n c e  

s u f f i c i e n t  to s u p p o r t  t h e  j u r y ' s  v e r d i c t .  H e  r e l i e s  upon t h e  

claim t h a t  b e c a u s e  t h e  d e f e n d a n t  had p roven  h i s  i n a b i l i t y  to form 

t h e  n e c e s s a r y  m e n t a l  s t a t e  by a p r e p o n d e r a n c e  of e v i d e n c e  ( i .e.,  

c o n v i n c i n g  " u n c o n t r o v e r t e d "  e x p e r t  t e s t i m o n y )  i t  was incumbent  

upon t h e  S t a t e  t o  overcome t h e  e v i d e n c e  s u b m i t t e d  b y  t h e  d e f e n d a n t  

b y  p r o v i n g  h i s  s a n i t y  o r  c a p a c i t y ,  as w e l l  as t h e  e x i s t e n c e  of 

m e n t a l  s t a t e ,  beyond a r e a s o n a b l e  d o u b t .  

I n  t h e  f i r s t  p l a c e ,  as w e  have  s t a t e d  a b o v e ,  t h e  e x p e r t  

e v i d e n c e  was n e i t h e r  c o n v i n c i n g  n o r  u n c o n t r o v e r t e d ;  n o r  w a s  t h e  

j u r y  r e q u i r e d  t o  g i v e  it more w e i g h t  t h a n  any  o t h e r  t e s t i m o n y .  

D e f e n d a n t  s i m p l y  d i d  n o t  c l e a r l y  e s t a b l i s h  t h a t  he s u f f e r e d  from 

a m e n t a l  d e f e c t  or was s o  drugged  or i n t o x i c a t e d  as  to be i n c a p a b l e  

o f  f o rming  t h e  n e c e s s a r y  m e n t a l  s t a t e .  I t  is f o r  t h e  j u r y  to 

d e c i d e  w h e t h e r  t h e  S t a t e  h a s  p roven  e a c h  o f  t h e  e l e m e n t s  of t h e  

crimes c h a r g e d  beyond a r e a s o n a b l e  d o u b t ,  u n l e s s  t h e r e  is no e v i -  

d e n c e  upon which t h e y  c a n  b a s e  a c o n v i c t i o n ,  which is c e r t a i n l y  

n o t  t h e  case h e r e .  

I n  t h e  second  p l a c e ,  t h e  j u r y  w a s  f u l l y  i n s t r u c t e d  on (1) 

t h e  S t a t e ' s  r e s p o n s i b i l i t y  to p rove  e a c h  and e v e r y  e l e m e n t  of each  



crime c h a r g e d  beyond a r e a s o n a b l e  d o u b t ;  ( 2 )  t h e  j u r y ' s  d u t y  

t o  a c q u i t  t h e  d e f e n d a n t  i f  t h e y  e n t e r t a i n e d  any  r e a s o n a b l e  d o u b t  

upon a n y  f a c t  o r  e l e m e n t  n e c e s s a r y  to c o n s t i t u t e  t h e  crime 

c h a r g e d ;  and ( 3 )  t h e  f a c t  t h a t  no bu rden  of  p roo f  or d i s p r o o f  

w i t h  r e s p e c t  t o  any  e l e m e n t  of  t h e  o f f e n s e s  c h a r g e d  rests upon t h e  

d e f e n d a n t .  I t  is s u f f i c i e n t  t h a t  t h e  S t a t e  p rove  beyond a reaso- 

n a b l e  d o u b t  t h e  e x i s t e n c e  of  t h e  m e n t a l  s t a t e  t h a t  is a n  e s s e n -  

t i a l  e l e m e n t  of  e ach  o f  t h e  o f f e n s e s  c h a r g e d .  I m p l i c i t  i n  t h e  

j u r y ' s  c o n v i c t i o n  is i ts  c o n c l u s i o n  t h a t  t h e  d e f e n d a n t  p o s s e s s e d  

t h e  r e q u i s i t e  m e n t a l  s t a t e ,  and t h e r e f o r e  had t h e  c a p a c i t y  to 

fo rm t h a t  m e n t a l  s t a t e .  The S t a t e  h a s  m e t  t h e  r e q u i r e m e n t s  of 

Montana l a w .  

C l e a r l y ,  t h e  j u r y  d e c i d e d  t h a t ,  i n  l i g h t  o f  a l l  t h e  

e v i d e n c e ,  t h e  S t a t e  had m e t  i ts  bu rden  o f  p roo f  as to a t t e m p t e d  

r o b b e r y  and a g g r a v a t e d  a s s a u l t  b u t  n o t  a t t e m p t e d  d e l i b e r a t e  

hom i c  i d e  . 
The Un i t ed  S t a t e s  Supreme C o u r t  and t h i s  C o u r t  have b o t h  

s t a t e d  t h a t  a c o n v i c t i o n  c a n n o t  be o v e r t u r n e d  when t h e  e v i d e n c e ,  

v iewed  i n  t h e  l i g h t  most f a v o r a b l e  to t h e  p r o s e c u t i o n ,  would 

allow a n y  r a t i o n a l  t r ier of  f a c t  t o  f i n d  t h e  e s s e n t i a l  e l e m e n t s  

o f  t h e  crime beyond a r e a s o n a b l e  d o u b t .  J a c k s o n  v. v i r g i n i a  

( 1 9 7 9 1 ,  443  U.S. 307 ,  319 ,  99 S e c t .  2781,  2789,  6 1  L.Ed.2d 560 ,  

573. See  a lso  S t a t e  v. R o d r i p e z  ( 1 9 8 1 )  Mon t . , 628 P.2d 

280 ,  283 ,  38 S t - R e p .  578F1 5781;  S t a t e  v.  B rubake r  ( 1 9 8 1 )  

Mont . 625 P.2d 7 8 ,  8 1 ,  38 S t .Rep .  432 ,  436. On a p p e a l  t h i s  

C o u r t  v i e w s  t h e  e v i d e n c e  i n  t h e  l i g h t  most f a v o r a b l e  to t h e  p r e -  

v a i l i n g  p a r t y  ( t h e  S t a t e )  i n  t h e  Dis t r ic t  C o u r t ,  S t a t e  v.  Pascgo  

( 1 9 7 7 ) t  1 7 3  Mont. 1 2 1 ,  1 2 5 ,  566 P.2d 8 0 2 ,  805 .  

W e  f i n d  t h a t  t h e r e  w a s  s u f f i c i e n t  e v i d e n c e ,  f u l l y  sup- 

p o r t e d  by a d e q u a t e  i n s t r u c t i o n s ,  f o r  t h e  j u r y  r e a s o n a b l y  to con- 

v i c t  t h e  d e f e n d a n t .  

The second  r e a s o n  d e f e n d a n t  g i v e s  i n  s u p p o r t  of  i t s  c h a r g e  

t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  i n  d e n y i n g  a judgment  no t -  



w i t h s t a n d i n g  v e r d i c t  o r ,  a l t e r n a t i v e l y ,  a new t r i a l ,  is t h a t  t h e  

v e r d  i c t s  are i n c o n s  is  t e n t ,  i r r e c o n c i l a b l e  and c o n t r a r y  to l a w .  

D e f e n d a n t  m a i n t a i n s  t h a t  t h e  o n l y  p o s s i b l e  r e a s o n  f o r  

a c q u i t t a l  on t h e  c h a r g e  o f  a t t e m p t e d  d e l i b e r a t e  homic ide  w a s  t h e  

j u r y ' s  f i n d i n g  t h a t  due  t o  m e n t a l  d i s e a s e  or d e f e c t ,  and h i s  

d r u g g e d ,  i n t o x i c a t e d  c o n d i t i o n ,  d e f e n d a n t  was i n c a p a b l e  of 

f o r m i n g  t h e  m e n t a l  s t a t e ,  p roo f  o f  which is e s s e n t i a l  to 

c o n v i c t i o n .  Acco rd ing  to d e f e n d a n t ,  t h i s  f i n d i n g  s h o u l d  p r e c l u d e  

c o n v i c t i o n  o f  a g g r a v a t e d  a s s a u l t  and a t t e m p t e d  r o b b e r y  s i n c e  a1 1 

t h e  ac t s  o c c u r r e d  d u r i n g  t h e  time t h a t  d e f e n d a n t  was d r u g g e d ,  and 

h i s  m e n t a l  d e f e c t  is a c o n t i n u i n g  d i s a b i l i t y .  

The q u e s t i o n  o f  i n c o n s i s t e n c y  o f  v e r d i c t s  is c o m p l i c a t e d  

b y  t h e  c o u r t 1  s r e f u s a l  ( o v e r  d e f e n d a n t '  s o b j e c t i o n )  o f  a v e r d i c t  

fo rm which  s t a t e d  t h a t  d e f e n d a n t  was found n o t  g u i l t y  of  

a t t e m p t e d  d e l i b e r a t e  homic ide  due to m e n t a l  d i s e a s e  or d e f e c t ,  

b u t  was found g u i l t y  o f  t h e  lesser i n c l u d e d  o f f e n s e  of  a g g r a v a t e d  - 
a s s a u l t .  De fendan t  had a r g u e d  t h a t ,  w i t h o u t  t h i s  v e r d i c t  fo rm,  

i f  t h e  j u r y  a c q u i t t e d  d e f e n d a n t  of  a t t e m p t e d  d e l i b e r a t e  homic ide  

b u t  c o n v i c t e d  him o f  t h e  lesser i n c l u d e d  o f f e n s e  of a g g r a v a t e d  

a s s a u l t  ( a s  u l t i m a t e l y  t h e y  d i d )  t h e r e  would be no way of  knowing 

t h e  r e a s o n  f o r  t h e  a c q u i t t a l .  

S e c t i o n  46 -14 -201 (2 ) ,  MCA, p r o v i d e s :  

"When t h e  d e f e n d a n t  is a c q u i t t e d  on t h e  ground t h a t  
d u e  to a  m e n t a l  d i s e a s e  o r  d e f e c t  he c o u l d  n o t  have a 
p a r t i c u l a r  s t a t e  of  mind t h a t  is an  e s s e n t i a l  e l e m e n t  
o f  t h e  o f f e n s e  c h a r g e d ,  t h e  v e r d i c t  and t h e  judgment  
s h a l l  s o  s t a t e . "  

D e f e n d a n t  now a r g u e s  t h a t  h i s  p roo f  o f  i r r e c o n c i l a b l e  v e r d i c t s  is 

hampered b y  h i s  and t h e  c o u r t ' s  i g n o r a n c e  of  t h e  r e a s o n  f o r  t h e  

v e r d i c t  o f  n o t  g u i l t y  o f  d e l i b e r a t e  h o m i c i d e ,  and t h e r e f o r e  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  d e n y i n g  d e f e n d a n t 1  s mo t ion  for  judgment  

n o t w i t h s t a n d i n g  v e r d i c t  o r ,  a l t e r n a t i v e l y ,  f o r  a new t r i a l .  

We a g r e e  w i t h  d e f e n d a n t  t h a t  t h e  j u r y ' s  r e a s o n s  f o r  

f i n d i n g  d e f e n d a n t  n o t  g u i l t y  o f  a t t e m p t e d  d e l i b e r a t e  homic ide  

m i g h t  have  been  clearer had t h e  above  v e r d i c t  form b e e n  i n c l u d e d  



w i t h  t h e  o t h e r s .  W e  do  n o t  a g r e e  t h a t  i ts m i s s i o n  p r e j u d i c e s  

t h e  d e f e n d a n t  so as to r e q u i r e  t h e  Dis t r ic t  C o u r t  judge  t o  o v e r -  

t u r n  t h e  j u r y ' s  v e r d i c t  or g r a n t  a new t r i a l .  

"The t e s t  f o r  d e c l a r i n g  a mis t r ia l  was s t a t e d  b y  t h e  
U n i t e d  S t a t e s  Supreme C o u r t  i n  u n i t e d  S t a t e s  v.  P e r e z  
( 1 8 2 4 ) ,  22 U.S. ( 9  Wheat . )  579,  580 ,  6  L.Ed 165 :  

" ' t h e  law h a s  i n v e s t e d  C o u r t s  of  j u s t i c e  w i t h  t h e  
a u t h o r i t y  to d i s c h a r g e  a  j u r y  from g i v i n g  any  
v e r d i c t ,  whenever ,  i n  t h e i r  o p i n i o n ,  t a k i n g  a l l  t h e  
c i r c u m s t a n c e s  i n t o  c o n s i d e r a t i o n ,  t h e r e  is a m a n i f e s t  
n e c e s s i t y  f o r  t h e  a c t ,  o r  t h e  e n d s  o f  p u b l i c  j u s t i c e  
would o t h e r w i s e  be d e f e a t e d .  They are to e x e r c i s e  a 
sound  d i s c r e t i o n  on t h e  s u b j e c t  . . . [ T l h e  power 
o u g h t  t o  be used w i t h  t h e  g r e a t e s t  c a u t i o n ,  u n d e r  
u r g e n t  c i r c u m s t a n c e s ,  and f o r  v e r y  p l a i n  and o b v i o u s  
c a u s e s ;  . . . I 11 S t a t e  v. Close ( 1 9 8 1 ) ,  Mont. I 

623  P.2d 940 ,  945-46,  38 S t .Rep .  1 7 7 ,  1 8 3 .  

Our f u n c t i o n  on a p p e a l  is to d e t e r m i n e  w h e t h e r  t h e  t r i a l  c o u r t  

a b u s e d  its d i s c r e t i o n  i n  n o t  g r a n t i n g  a  mis t r ia l .  Un i t ed  S t a t e s  

v .  J o r n  (19711 ,  400 U.S. 470 ,  9 1  S.Ct .  547 ,  27 L.Ed.2d 543;  S t a t e  

v .  Close, 623  P.2d a t  946 ,  38 St .Rep.  a t  183 .  

I f  t h e  c i r c u m s t a n c e s  r e a s o n a b l y  j u s t i f y  t h e  v e r d i c t ,  t h i s  

C o u r t  mus t  assume t h e  e x i s t e n c e  of  e v e r y  f a c t  which t h e  j u r y  

r e a s o n a b l y  c o u l d  have  deduced from a l l  t h e  e v i d e n c e .  S t a t e  v.  

Meader ( 1 9 7 9 ) ,  Mon t . 6 0 1  P.2d 386,  3 9 2 ,  36 S t .Rep .  1747 ,  

1755 .  Here, t h e  v e r d i c t  o f  n o t  g u i l t y  o f  a t t e m p t e d  d e l i b e r a t e  

h o m i c i d e  c o u l d  have r e s u l t e d  from t h e  f a i l u r e  of t h e  S t a t e  to make 

i t s  p r o o f  as w e l l  as from t h e  s u c c e s s  of  t h e  d e f e n s e  of m e n t a l  

d i s e a s e  o r  d e f e c t .  N o  one  b u t  t h e  n i g h t  c l e r k  t e s t i f i e d  t h a t  

d e f e n d a n t  t h r e a t e n e d  h e r  l i f e  ; i ndeed  d e f e n d a n t ' s  g i r l f r i e n d  and 

t h e  e l d e r l y  l a d y  b o t h  t e s t i f i e d  to n o t  h e a r i n g  such  a t h r e a t .  The 

k n i f e  was small ,  t h e  wound n o t  major. The j u r y  r e a s o n a b l y  c o u l d  

h a v e  c o n c l u d e d  t h e  S t a t e  p roved  beyond a r e a s o n a b l e  d o u b t  t h a t  

d e f e n d a n t  meant  to f r i g h t e n  and i n j u r e  t h e  n i g h t  c l e r k ,  b u t  n o t  

t h a t  he  meant  to k i l l  h e r .  

I n  a d d i t i o n ,  e v e n  i f  t h e  j u r y  d i d  f i n d  d e f e n d a n t  n o t  g u i l t y  

o f  a t t e m p t e d  d e l i b e r a t e  homic ide  due  to m e n t a l  d i s e a s e  or d e f e c t ,  

t h e  v e r d i c t s  are n o t  n e c e s s a r i l y  i n c o n s i s t e n t ,  f o r  t h e  j u r y  c o u l d  

h a v e  b e l i e v e d  d e f e n d a n t  c a p a b l e  of  a n t i c i p a t i n g  t h a t  h i s  a c t i o n s  



would c a u s e  f e a r  and i n j u r y ,  b u t  i n c a p a b l e  of  a n t i c i p a t i n g  t h a t  

t h e y  m i g h t  c a u s e  d e a t h .  

T h e r e  is case l a w  i n  Montana which ,  w h i l e  based on e a r l i e r  

l a w ,  is r e l e v a n t  to t h e  q u e s t i o n  w h e t h e r  a j u r y  c o u l d  r e a s o n a b l y  

h a v e  c o n c l u d e d  d e f e n d a n t  was p r e c l u d e d  by  m e n t a l  d i s e a s e  o r  

d e f e c t  f rom f o r m u l a t i n g  a c o n s c i o u s  p u r p o s e  to k i l l ,  y e t  was 

s t i l l  c a p a b l e  of  f o r m u l a t i n g  a c o n s c i o u s  p u r p o s e  to f r i g h t e n  or 

i n j u r e .  

I n  S t a t e  v. McKenzie ( 1 9 8 0 ) ,  Mon t . I 608  P.2d 428 ,  

453 ,  37 S t .Rep .  325 ,  351 ,  t h i s  Cour t  s t a t e d :  

"The p r e s c r i b e d  m e n t a l  s t a t e  o f  ' p u r p o s e l y  or 
k n o w i n g l y v  a p p l i e s  to  each  e l e m e n t  of  t h e  crime of  
d e l i b e r a t e  homic ide .  S e c t i o n  94-2-103(1)  and ( 2 )  
R.C.M. 1947.  To be g u i l t y  o f  d e l i b e r a t e  h o m i c i d e ,  
t h e r e f o r e ,  o n e  mus t  e i t h e r  have t h e  p u r p o s e  to k i l l  
o r  know t h a t  it was h i g h l y  p r o b a b l e  t h a t  h i s  a c t i o n s  
would r e s u l t  i n  t h e  d e a t h  of  a n o t h e r  human b e i n g .  
Whi l e  l e g a l  i n s a n i t y  would have c o m p l e t e l y  e x o n e r a t e d  
d e f e n d a n t  f rom r e s p o n s i b i l i t y  f o r  h i s  c r i m i n a l  
c o n d u c t ,  t h e  d i m i n i s h e d  c a p a c i t y  d e f e n s e  c o u l d  be 
u sed  i n  a c r i m i n a l  homic ide  case to show, f o r  example  . . . t h a t  a l t h o u g h  d e f e n d a n t  knew t h e  n a t u r e  and 
q u a l i t y  o f  t h e  act  ( t h e  a s s a u l t  . . .) and knew t h a t  
i t  was wrongv  and so w a s  n o t  i r r e s p o n s i b l e  u n d e r  t h e  
l e g a l  i n s a n i t y  t e s t ,  ' h e  l a c k e d  m e n t a l  c a p a c i t y  to 
form t h e  i n t e n t  to k i l l  . . . A d e f e n d a n t  t h e n ,  d u e  
t o  m e n t a l  d i s e a s e  o r  d e f e c t  p r e c i u d i n g  him f rom f o r -  -- Z n g  t h e  i n t e n t  t o c o m m i t  c r i m i n a l  h o m i c i d e ,  m l g h t  b e  -- 
found  g u i l t y  -- o f  t h e - r i n c l u d e d o f f e n s e o f  - rG 
v a t e d  a s s a u l t .  S e e ,  S t a t e  v. Booth ( 1 9 7 7 ) ,  30 
0r .App.  351 ,  567 P.2d 559,  561-62." (Emphas i s  
added .  ) 

W e  are u n w i l l i n g  to second -gues s  t h e  j u r y  i n  t h e s e  f a c t u a l  

matters .  The re  w a s  ample e v i d e n c e  to s u p p o r t  any of  s e v e r a l  f i n -  

d i n g s  which would have  r e s u l t e d  i n  t h e  v e r d i c t  r e n d e r e d ,  w i t h o u t  

i n c o n s i s t e n c y .  The Dis t r ic t  C o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  

i n  d e n y i n g  d e f e n d a n t v  s mo t ion  f o r  judgment  n o t w i t h s t a n d i n g  ve r -  

d i c t  o r ,  a l t e r n a t i v e l y ,  f o r  a new t r i a l .  

The t h i r d  i s s u e  is w h e t h e r  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

r e f u s i n g  to c o m m i t  t h e  d e f e n d a n t  to t h e  c u s t o d y  of t h e  d i r e c t o r  

o f  t h e  Depa r tmen t  o f  I n s t i t u t i o n s .  

The s t a t u t e s  g o v e r n i n g  c o n v i c t i o n  and s e n t e n c i n g  r e f e r  to 



s e v e r a l  l e v e l s  o f  m e n t a l  impa i rmen t ,  e a c h  o f  which allows f o r  

d i f f e r e n t  t r e a t m e n t  o f  a d e f e n d a n t .  Because  t h e s e  s t a t u t e s  are 

e a s i l y  c o n f u s e d  i n  t h e i r  a p p l i c a t i o n ,  and b e c a u s e  t h i s  case 

i n v o l v e s  c o n s i d e r a t i o n  of s e v e r a l  of them, we w i l l  d i s c u s s  them 

now: 

1) A d e f e n d a n t  who was d e m o n s t r a b l y  and i n c o n t e s t a b l y  

i n c a p a b l e  o f  hav ing  t h e  m e n t a l  s t a t e  which is an e l e m e n t  o f  t h e  

o f f e n s e  c h a r g e d ,  w h e t h e r  because  of m e n t a l  d i s e a s e  or d e f e c t  

( s e c t i o n  46-14-1021 MCA) or b e c a u s e  of  h i s  i n t o x i c a t e d  o r  d rugged  

c o n d i t i o n ( s e c t i o n  45-2-203, MCA) , may n o t  be c o n v i c t e d  o f  t h e  

o f f e n s e  c h a r g e d .  The S t a t e  h a s  f a i l e d  to p rove  t h e  e x i s t e n c e  of  

m e n t a l  s t a t e  beyond a r e a s o n a b l e  d o u b t .  

A d e f e n d a n t  who is a c q u i t t e d  on t h e  ground t h a t ,  d u e  to a 

m e n t a l  d i s e a s e  or d e f e c t ,  he c o u l d  n o t  have  a m e n t a l  s t a t e  which 

is an  e s s e n t i a l  e l e m e n t  o f  t h e  o f f e n s e  c h a r g e d ,  s h a l l  be com- 

m i t t e d  by  c o u r t  o r d e r  to t h e  c u s t o d y  o f  t h e  s u p e r i n t e n d e n t  of  

W a r m  S p r i n g s  S t a t e  H o s p i t a l .  S e c t i o n  46-14-301, MCA. T h i s  

s e c t i o n ,  which is manda to ry  i n  word ing ,  d o e s  n o t  i n d i c a t e  wha t  

t h e  c o u r t  mus t  do  when a d e f e n d a n t  c h a r g e d  w i t h  s e v e r a l  crimes is  

a c q u i t t e d  o f  one  o r  more crimes due  to m e n t a l  d i s e a s e  or d e f e c t ,  

b u t  is c o n v i c t e d  o f  one  or more crimes p u n i s h a b l e  by 

impr i sonmen t .  I f  we c o n c l u d e  t h a t  e v e r y  p a r t i a l  a c q u i t t a l  a t t r i -  

b u t a b l e  to  m e n t a l  d i s e a s e  or d e f e c t  manda t e s  commitment t o  W a r m  

S p r i n g s ,  t r i a l  j u d g e s  soon  w i l l  be c a u g h t  be tween  s t a t u t e s  man- 

d a t i n g  commitment and t h o s e  manda t ing  impr i sonmen t ,  when b o t h  are 

a p p l i c a b l e .  The l e g i s l a t u r e  c o u l d  n o t  have  i n t e n d e d  to create 

s u c h  a di lemma.  T h e r e f o r e ,  " a c q u i t t a l "  w i t h i n  t h e  meaning of  

s e c t i o n  46-14-301, MCA, m u s t  mean t o t a l  a c q u i t t a l ,  such  t h a t  t h e  

d e f e n d a n t  would be r e l e a s e d  b u t  f o r  t h e  commitment p r o v i s i o n  t h e r e  i n .  

2 )  A f t e r  a d e f e n d a n t  h a s  been  c o n v i c t e d ,  he may s e e k  com- 

m i t m e n t  to t h e  c u s t o d y  o f  t h e  d i r e c t o r  o f  t h e  Depa r tmen t  of 

I n s t i t u t i o n s  f o r  a d e f i n i t e  p e r i o d  o f  t i m e  n o t  to exceed  t h e  



maximum p r i s o n  s e n t e n c e  he c o u l d  have r e c e i v e d .  B e f o r e  s u c h  com- 

m i t m e n t  w i l l  be o r d e r e d ,  d e f e n d a n t  mus t  p rove  to t h e  s a t i s f a c -  

t i o n  o f  t h e  s e n t e n c i n g  c o u r t  t h a t  " a t  t h e  t i m e  of t h e  commiss ion  of 

t h e  o f f e n s e  o f  which he was c o n v i c t e d  he was s u f f e r i n g  from a 

m e n t a l  d i s e a s e  or d e f e c t  which r e n d e r e d  him u n a b l e  to a p p r e c i a t e  

t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  to conform h i s  c o n d u c t  to t h e  

r e q u i r e m e n t s  of  l a w . "  S e c t i o n s  46-14-311 and 46-14-312, MCA. 

The s e n t e n c i n g  judge  is n o t  l i m i t e d  t o  a c o n s i d e r a t i o n  of  e v i -  

d e n c e  p r e s e n t e d  a t  t h e  t r i a l .  A d e t e r m i n a t i o n  of t h e  e x i s t e n c e  

o f  m e n t a l  d i s e a s e  o r  d e f e c t  unde r  t h e s e  s e c t i o n s  rests w i t h i n  t h e  

d i s c r e t i o n  o f  t h e  s e n t e n c i n g  j udge .  

I f  t h e  m e n t a l  d i s e a s e  or d e f e c t  d e s c r i b e d  i n  s e c t i o n  

46-14-311, MCA, is found ,  t h e  judge  mus t  o r d e r  t h e  commitment 

d e s c r i b e d  i n  s e c t i o n  46-14-312(2) .  Such a f i n d i n g  and s u b s e q u e n t  

commitment a f f e c t s  s e n t e n c i n g  o n l y ,  n o t  c o n v i c t i o n ;  it i n v o l v e s  a  

s t a n d a r d  o f  impa i rmen t  and c o n s i d e r a t i o n  of e v i d e n c e  which are or 

may be d i f f e r e n t  from t h o s e  i n v o l v e d  i n  t h e  c o n v i c t i o n .  

S e c t i o n  46-14-312(1)  1 MCA, p r o v i d e s  t h a t  i f  t h e  m e n t a l  d i s e a s e  

o r  d e f e c t  d e s c r i b e d  i n  s e c t i o n  46-14-311, MCA, is n o t  found by  t h e  

s e n t e n c i n g  j u d g e ,  d e f e n d a n t  s h a l l  be s e n t e n c e d  a s  p r o v i d e d  i n  

T i t l e  46 ,  c h a p t e r  18 .  

3 )  A f t e r  d e f e n d a n t  h a s  been  found n o t  to s u f f e r  from a 

m e n t a l  d i s e a s e  or d e f e c t ,  t h e  e x i s t e n c e  of which would have  

r e s u l t e d  i n  h i s  commitment,  unde r  s e c t i o n  46-14-312, MCA, t h e  

c o u r t  may s t i l l  c o n s i d e r  w h e t h e r  d e f e n d a n t ' s  m e n t a l  c a p a c i t y  a t  

t h e  t i m e  o f  t h e  commission of  t h e  o f f e n s e  was so " s i g n i f i c a n t l y  

i m p a i r e d "  as t o  b r i n g  him w i t h i n  t h e  e x c e p t i o n  to manda to ry  min i -  

mum s e n t e n c i n g  p r o v i s i o n s  i n  s e c t i o n  46-18-222. The d e g r e e  of 

i m p a i r m e n t  c o n t e m p l a t e d  i n  t h i s  s e c t i o n  is n o t  s i g n i f i c a n t  enough 

t o  c o n s t i t u t e  a  d e f e n s e  to t h e  p r o s e c u t i o n ,  or  to r e q u i r e  c o m m i t -  

men t  to  t h e  c u s t o d y  o f  t h e  Depa r tmen t  o f  I n s t i t u t i o n s .  I t  is to 

b e  c o n s i d e r e d  s e p a r a t e l y  from c o n v i c t i o n  and from any  claims made 

u n d e r  s e c t i o n s  46-14-311 and 46-14-312, MCA. I t  is o n l y  a p p l i -  



c a b l e  to b r i n g  a c o n v i c t e d  d e f e n d a n t  unde r  t h e  e x c e p t i o n s  se t  

f o r t h  i n  s e c t i o n  46-18-222, MCA. 

I n  t h e  case a t  b a r ,  t h e  j u r y  found t h a t  t h e  S t a t e  had pro-  

v e n  beyond a r e a s o n a b l e  d o u b t  t h e  e x i s t e n c e  of  t h e  m e n t a l  s t a t e s  

n e c e s s a r y  to a c o n v i c t i o n  of  a g g r a v a t e d  a s s a u l t  and a c o n v i c t i o n  

o f  a t t e m p t e d  r o b b e r y .  De fendan t  a r g u e s  t h a t ,  b e c a u s e  t h e  v e r d i c t  

o f  n o t  g u i l t y  of  a t t e m p t e d  d e l i b e r a t e  homic ide  mus t  have  b e e n  due 

t o  t h e  j u r y ' s  d e c i d i n g  t h a t  d e f e n d a n t  s u f f e r e d  from a m e n t a l  

d i s e a s e  o r  d e f e c t ,  d e f e n d a n t  mus t  be commit ted unde r  s e c t i o n  

46 -14 -301 (1 ) ,  MCA. 

A s  w e  have s t a t e d  a b o v e ,  t h e r e  is ample c r e d i b l e  e v i d e n c e  

t o  s u p p o r t  t h e  n o t  g u i l t y  v e r d i c t  f o r  r e a s o n s  o t h e r  t h a n  m e n t a l  

d i s e a s e  o r  d e f e c t .  F u r t h e r m o r e ,  d e f e n d a n t  w a s  - n o t  a c q u i t t e d  

w i t h i n  t h e  meaning o f  s e c t i o n  46-14-301(1) ,  MCA; h e  w a s  c o n v i c t e d  

o f  a lesser i n c l u d e d  o f f e n s e ,  a g g r a v a t e d  a s s a u l t ,  and a s e p a r a t e  

o f f e n s e ,  a t t e m p t e d  r o b b e r y .  S e c t i o n  46-14-301(1) ,  MCA, r e f e r s  t o  

t o t a l  a c q u i t t a l  due  t o  m e n t a l  d i s e a s e  or d e f e c t .  I ts  p u r p o s e  is 

t o  p r e v e n t  t h e  immedia te  release i n t o  s o c i e t y  of  d e f e n d a n t s  who 

p o s e  a t h r e a t  to t h e m s e l v e s  or o t h e r s  p e r h a p s  because  of t h e  v e r y  

m e n t a l  d i s e a s e  or d e f e c t  which n e c e s s i t a t e d  t h e i r  a c q u i t t a l .  

S e c t i o n  46-14-301(1) ,  MCA, d o e s  n o t  manda te  d e f e n d a n t ' s  commit- 

men t  to  t h e  s u p e r i n t e n d e n t  o f  W a r m  S p r i n g s  unde r  t h e  c i r c u m s t a n -  

ces o f  t h i s  case. 

Defendan t  m a i n t a i n s  t h a t  t h e  s e n t e n c i n g  judge e r r e d  i n  

r e f u s i n g  d e f e n d a n t ' s  r e q u e s t  t h a t  he be commit ted to t h e  c u s t o d y  

o f  t h e  d i r e c t o r  o f  t h e  Depa r tmen t  o f  I n s t i t u t i o n s  p u r s u a n t  to t h e  

p r o v i s i o n s  o f  s e c t i o n s  46-14-311 and 46-14-312, MCA. T h e r e  is no 

mer i t  i n  d e f e n d a n t ' s  p o s i t i o n .  I t  is t r u e  t h a t ,  i f  t h e  judge  had 

found  t h a t  d e f e n d a n t  s u f f e r e d  from a m e n t a l  disease or d e f e c t  

w i t h i n  t h e  meaning of s e c t i o n  46-14-311, MCA, he would have  b e e n  

r e q u i r e d  to c o m m i t  d e f e n d a n t  to t h e  c u s t o d y  of  t h e  d i r e c t o r  o f  

t h e  Depa r tmen t  o f  I n s t i t u t i o n s .  But  t h e  d e t e r m i n a t i o n  w h e t h e r  

d e f e n d a n t  d o e s  s u f f e r  from s u c h  m e n t a l  d i s e a s e  o r  d e f e c t  l i e s  



w i t h i n  t h e  d i s c r e t i o n  o f  t h e  s e n t e n c i n g  j u d g e ,  a f t e r  h i s  eva- 

l u a t i o n  o f  t h e  t r i a l  e v i d e n c e  and any  o t h e r  e v i d e n c e  he may deem 

n e c e s s a r y .  The s e n t e n c i n g  judge  was n o t  p e r s u a d e d  t h a t  d e f e n d a n t  

s u f f e r e d  f rom a  m e n t a l  d i s e a s e  o r  d e f e c t  w i t h i n  t h e  meaning o f  

s e c t i o n  46-14-311, MCA. H e  a c t e d  w e l l  w i t h i n  h i s  d i s c r e t i o n  i n  

d e n y i n g  d e f e n d a n t ' s  r e q u e s t  t h a t  he  be commit ted p u r s u a n t  to sec- 

t i o n  46-14-312(2) ,  MCA. 

The t r i a l  j udge  was n o t  i n  e r r o r  i n  deny ing  d e f e n d a n t ' s  

r e q u e s t  t h a t  he be commit ted r a t h e r  t h a n  i m p r i s o n e d .  

Af f  i rmed . 

W e  c o n c u r :  

C h i e f  J u s t i c e  

M r .  J u s t i c e  John  C. Sheehy:  

I c o n c u r  i n  t h e  r e s u l t .  


