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M r .  J u s t i c e  Frank B. Morrison,  Jr. ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

  his i s  an appea l  by t h e  defendant ,  Hazel Lee Day, from 

an o r d e r  of  t h e  D i s t r i c t  Court ,  f o r  t h e  Four th  J u d i c i a l  

~ i s t r i c t ,  denying d e f e n d a n t ' s  motion t o  withdraw he r  p l e a  of 

g u i l t y .  W e  a f f i r m .  

On December 17 ,  1979, defendant  was charged i n  Missoula 

County wi th  having committed aggravated a s s a u l t  by shoot ing  

he r  former husband i n  t h e  c h e s t ,  shoulder  and f a c e  w i t h  a  

C o l t  . 3 2  c a l i b e r  weapon. Counsel was appointed t o  r e p r e s e n t  

t h e  defendant  and on January 1 0 ,  1980, a f t e r  c o n s u l t i n g  w i t h  

counse l ,  t h e  defendant  e n t e r e d  a  p l e a  of g u i l t y  t o  t h e  

o f f e n s e  charged.  Defendant was sentenced t o  a  t e r m  of two 

y e a r s  i n  p r i s o n  wi th  t h e  recommendation t h a t  she  be  t r a n s f e r r e d  

t o  t h e  L i f e  S k i l l s  Tra in ing  Center  i n  B i l l i n g s ;  she  i s  

c u r r e n t l y  on pa ro l e .  

I n  May 1980, defendant  moved t o  withdraw her  p l e a  based 

upon t h e  a l l e g a t i o n  t h a t ,  a t  t h e  t ime of e n t e r i n g  he r  g u i l t y  

p l e a ,  t h e  defendant  was i g n o r a n t  of t h e  p o t e n t i a l  defense  of 

j u s t i f i a b l e  use  of f o r c e .  The t r i a l  c o u r t  admi t ted ly  d i d  

n o t  a d v i s e  defendant  w i th  r e s p e c t  t o  t h e  defense .  The 

a t t o r n e y  who r ep re sen ted  t h e  defendant  a t  t h e  t i m e  of t h e  

e n t r y  of p l e a ,  f i l e d  an a f f i d a v i t  s t a t i n g  t h a t  he had d i scussed  

t h e  defense  wi th  defendant  and t h a t  she  understood t h a t  t h e  

defense  was a v a i l a b l e  t o  her  b u t  chose t o  p lead  g u i l t y .  

Hazel Day i s  a  64-year-old woman, born i n  W e s t  V i r g i n i a ,  

t o  a  c o a l  mining family .  She was t h e  o l d e s t  of seven c h i l d r e n  

and q u i t  school  i n  t h i r d  grade t o  he lp  c a r e  f o r  t h e  res t  of 

he r  family .  When she  was fou r t een ,  he r  mother d i ed  of tuber -  

c u l o s i s  and a t  f i f t e e n  he r  f a t h e r  d i e d  i n  a  c o a l  mining 

a c c i d e n t .  A t  s i x t e e n ,  t h e  defendant  mar r ied ,  adopted f o u r  



of  he r  b r o t h e r s  and sisters, and u l t i m a t e l y  r e a r e d  f i v e  of 

he r  own c h i l d r e n .  

I n  1959, defendant  d ivorced  her  f i r s t  husband and 

remarr ied .  H e r  second husband d i e d  i n  1966, when s t r u c k  by a  

c a r  a l l e g e d l y  d r i v e n  by t h e  defendant .  Defendant pleaded 

g u i l t y  t o  manslaughter  and was sentenced t o  s i x  y e a r s  i n  t h e  

Maryland S t a t e  P r i son .  H e r  c r i m i n a l  r eco rd  from 1954 t o  

1970, a l s o  c o n t a i n s  f o u r  s e p a r a t e  misdemeanor e v e n t s  of 

minor t h e f t s  and d i s o r d e r l y  conduct .  

I n  March of 1976, defendant  marr ied Athol  "Ted" Day; 

they  w e r e  s epa ra t ed  a  month l a t e r  and d ivorced  i n  March 

1979. During t h e  t h r e e  y e a r s  of marr iage,  they c o h a b i t a t e d  

f o r  about  t h r e e  months. Ted had problems w i t h  a l coho l  

abuse.  Defendant desc r ibed  him as seldom sober  and when 

drunk,  a  v e r i t a b l e  wi ld  man. H e  was p h y s i c a l l y  abus ive  t o  

defendant .  I n  1977, Ted Day s t r u c k  t h e  defendant  i n  t h e  

back wi th  a  te lephone wi th  s u f f i c i e n t  f o r c e  t o  cause  nerve 

damage i n  her  r i g h t  hand n e c e s s i t a t i n g  surgery .  I n  t h e  same 

yea r  he a t tempted t o  p u l l  de fendan t ' s  tongue from he r  mouth 

r e q u i r i n g  surgery .  On another  occas ion  he threw a  k n i f e  a t  

t h e  defendant .  

A f t e r  t h e  d ivo rce  Ted Day cont inued t o  c o n t a c t  t h e  de- 

f endan t ,  ha ra s s ing  her  and t h r e a t e n i n g  he r .  On Monday, 

November 27, 1979, defendant  came home from work a t  about  

4:00 p.m. and found her  former husband a t  he r  t r a i l e r  home. 

H e  persuaded defendant  t o  d r i v e  him t o  Lolo,  Montana, f o r  

t h e  purpose of t r a n s a c t i n g  some bus ines s .  On t h e  r e t u r n  

t r i p  from Lolo, he purchased some beer  and,  a f t e r  pushing 

defendant  from t h e  d r i v e r ' s  s e a t ,  motored t o  t h e  Ra t t l e snake  

a r e a  n o r t h  of Missoula,  Montana. They remained t h e r e  u n t i l  

approximately  1 1 ~ 3 0  p.m. Ted drank a l l  of t h e  beer  and then 

drove t o  a Missoula motel  where he ob ta ined  a  room. H e  was 



drunk and t h e  defendant  t e s t i f i e d  t h a t  she  asked t o  go home. 

Ted pushed her  up t h e  stairs t o  t h e  motel  room. She was 

f r i g h t e n e d .  I n  t h e  motel  room he became ve ry  abus ive  and 

t o l d  he r  t o  remove he r  c l o t h e s .  According t o  t h e  d e f e n d a n t ' s  

v e r s i o n ,  Ted t o r e  o f f  most of her  c l o t h e s .  When he saw 

defendant  was n o t  d r i n k i n g  wi th  him, he began throwing food 

and beer  cans  a l l  over t h e  room. Ted then took a  p i s t o l  

from d e f e n d a n t ' s  pu r se  and, according t o  defendant ,  reques ted  

h e r  t o  shoo t  him. H e  then l a i d  t h e  p i s t o l  down on t h e  n i g h t  

t a b l e  and began throwing defendant  up a g a i n s t  t h e  wa l l .  She 

s t a t e d  t h a t  a f  t e r  she  was h u r t  she  reached f o r  t h e  p i s t o l  

and po in ted  it  a t  Ted t e l l i n g  him n o t  t o  come c l o s e r .  

Defendant s t a t e d  t h a t  he grabbed f o r  he r  a g a i n  and she s h o t  

him s e v e r a l  t imes.  Ted was taken t o  t h e  h o s p i t a l  and 

u l t i m a t e l y  recovered.  

A p u b l i c  defender  was appointed t o  r e p r e s e n t  t h e  defendant .  

She t e s t i f i e d  t h a t  she  t a l k e d  t o  her  a t t o r n e y  approximately 

t h r e e  t imes and t h a t  he advised  he r  t o  p lead  g u i l t y .  She 

s t a t e d  t h a t  she  d i d  n o t  remember he r  a t t o r n e y  t a l k i n g  t o  he r  

about  s e l f -de fense ,  b u t  t h i s  was d i spu ted  by an a f f i d a v i t  

f i l e d  by her  a t t o r n e y .  The a t t o r n e y  s t a t e d  he advised  t h e  

defendant  more than  once of her  r i g h t  t o  s e l f -de fense  and 

t h a t  she  understood t h a t  t h e  defense  was a v a i l a b l e  t o  he r .  

The a t t o r n e y  s t a t e d  t h a t  she  wished t o  e n t e r  a  g u i l t y  p l e a .  

The defendant  e n t e r e d  a  g u i l t y  p l e a  on January 1 0 ,  

1980, be fo re  Judge Jack L. Green. On t h a t  day,  Judge Green 

advised  defendant  of t h e  charge and t h e  s t a t u t o r i l y  mandated 

punishment. He advised  her  of her  c o n s t i t u t i o n a l  r i g h t s ,  

i nc lud ing  r i g h t  t o  t r i a l  by jury .  A f t e r  t h e  in format ion  was 

r ead  t o  h e r ,  t h e  c o u r t  asked defendant  i f  she  was prepared 

t o  p lead .  She s t a t e d  t h a t  she  was and she  then e n t e r e d  h e r  

p l e a  of g u i l t y .  The t r i a l  c o u r t  then asked defendant  t o  



r e l a t e  i n  her  own words what had happened j u s t  p r i o r  t o  t h e  

i n c i d e n t  i n  q u e s t i o n  and defendant  summarized t h e  f a c t s  

which a r e  s e t  f o r t h  i n  t h i s  opinion.  

The p l e a  was accepted and defendant  was t h e r e a f t e r  sen- 

tenced on February 25, 1980, be fo re  Judge John S. Henson. 

The sen tenc ing  judge had t h e  b e n e f i t  of a  p resen tence  r e p o r t  

con ta in ing  d e f e n d a n t ' s  v e r s i o n  of t h e  f a c t s  surrounding t h e  

shoot ing  i n c i d e n t .  A f t e r  reviewing t h e  presen tence  r e p o r t ,  

Judge Henson sentenced defendant  t o  two y e a r s  i n  t h e  Montana 

S t a t e  P r i s o n  wi th  t h e  recommendation t h a t  she  be t r a n s f e r r e d  

t o  t h e  L i f e  S k i l l s  Tra in ing  Center  i n  B i l l i n g s ,  Montana. 

The s o l e  i s s u e  on appea l  i s  whether t h e  d e f e n d a n t ' s  

p l e a  was vo lun ta ry .  The t r i a l  c o u r t  found i t  was. W e  f i n d  

no abuse of  d i s c r e t i o n .  

A g u i l t y  p l e a  must be en t e red  v o l u n t a r i l y  and wi th  an 

unders tanding of  t h e  charge.  Defendant must unders tand t h e  

consequences of t h e  p l e a  and t h e  maximum p e n a l t y  provided by 

t h e  law f o r  t h e  o f f ense .  S t a t e  v. Doty (1977) ,  173 Mont. 

233, 237, 566 P.2d 1388, 1391. I n  Yother v.  S t a t e  (1979) ,  

14ont. , 597 P.2d 79, 83, 36 St.Rep. 1192, 1197, t h i s  - - 

Court  s a i d :  

"The s t anda rd  by which t h e  v a l i d i t y  of a g u i l t y  p l e a  
i s  judged i s  whether t h e  p l e a  r e p r e s e n t s  a  vo lun ta ry  
and i n t e l l i g e n t  cho ice  among t h e  a l t e r n a t i v e  cou r se s  
of a c t i o n  open t o  t h e  defendant  a s  a f f i r m a t i v e l y  
d i s c l o s e d  by t h e  record ."  

The g r a n t i n g  o r  d e n i a l  of a  motion t o  withdraw a  p l e a  

of g u i l t y  l i e s  w i t h i n  t h e  sound d i s c r e t i o n  of t h e  t r i a l  

judge and w i l l  be  r eve r sed  on appeal  on ly  upon a showing of 

Mont. abuse of t h a t  d i s c r e t i o n .  S t a t e  v. Nelson (1979) ,  -- - I 

603 P.2d 1050, 1053, 36 St.Rep. 2228, 2232. Defendant 

contends  t h a t  d i s c r e t i o n  was abused i n  t h a t  (1) t h e  t r i a l  

c o u r t  should have recognized de fendan t ' s  v e r s i o n  of t h e  

f a c t s  a s  being i n c o n s i s t e n t  wi th  t h e  p l e a  of g u i l t y  and ( 2 )  



t h e  t r i a l  c o u r t ,  under t h e s e  c i rcumstances ,  had a  du ty  t o  

a d v i s e  t h e  defendant  r ega rd ing  se l f -de fense .  

We do n o t  f i n d  t h e  de fendan t ' s  v e r s i o n  of t h e  f a c t s  t o  

be i n c o n s i s t e n t  w i th  t h e  p l e a  of g u i l t y .  The t r i a l  c o u r t  

could have found, a f t e r  l i s t e n i n g  t o  t h e  f a c t s  r e c i t e d ,  t h a t  

t h e  defendant  used exces s ive  f o r c e  under t h e  c i rcumstances .  

I n  o t h e r  words t h e  ju ry  could f i n d  t h a t  defendant ,  having a 

loaded weapon, could have removed h e r s e l f  from t h e  danger of 

t h e  motel  room. Furthermore,  t h e  t r i a l  c o u r t  had evidence 

be fo re  i t  which tended t o  c a s t  doubt  upon d e f e n d a n t ' s  c r e d i -  

b i l i t y .  

The t r i a l  c o u r t  found, and t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  

evidence t o  suppor t  t h e  f i n d i n g ,  t h a t  defendant ,  a f t e r  

c o n s u l t i n g  wi th  counse l ,  chose t o  e n t e r  a  p l e a  of g u i l t y  

r a t h e r  than  s u b j e c t  h e r s e l f  t o  t h e  u n c e r t a i n t y  of a  t r i a l .  

The f a c t s  i n  t h i s  r eco rd  do n o t  make i t  incumbent upon 

t h e  t r i a l  c o u r t  t o  a d v i s e  t h e  defendant  r ega rd ing  s t a t u t o r y  

defenses  p o t e n t i a l l y  a v a i l a b l e  t o  t h e  defendant .  Defendant 

was r ep re sen ted  by counse l  and counse l ,  accord ing  t o  h i s  

a f f i d a v i t ,  p rope r ly  d i scharged  h i s  du ty  by d i s c u s s i n g  t h e s e  

defenses  w i th  h i s  c l i e n t .  A d i s c u s s i o n  of defense  s t r a t e g y  

goes beyond t h e  realm of t r i a l  c o u r t  du ty .  I f  t r i a l  c o u r t s  

had t o  d i s c u s s  p o t e n t i a l  defenses  wi th  an accused,  t h e  judge 

would have t o  adv i se  t h e  accused r ega rd ing  p o t e n t i a l  c o n s t i t u -  

t i o n a l  cha l l enges ,  a s  w e l l  a s  a f f i r m a t i v e  defenses  e x i s t i n g  

under s t a t u t e s .  These r e s p o n s i b i l i t i e s  p rope r ly  are ves t ed  

i n  defense  counsel  and n o t  i n  t h e  t r i a l  judge. 

W e  f i n d  t h a t  t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  

suppor t  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  set  a s i d e  d e f e n d a n t ' s  

p l e a  of g u i l t y .  ~ e f e n d a n t ' s  f a c t u a l  r e c i t a t i o n  was g iven  i n  

m i t i g a t i o n  of sen tence  and d i d  n o t  c o n f l i c t  wi th  her  p l e a  of 

g u i l t y .  According t o  de fense  c o u n s e l ' s  a f f i d a v i t ,  de fendant  



was fully informed regarding the defense of "self-defense", 

and with a full understanding entered a plea of guilty. The 

trial court did not abuse its discretion in failing to set 

aside defendant's plea under these circumstances. 

The judgment of the trial court is affirmed. 

We Concur: 

Chief Justice 1.. 

Justices 

Mr. Justice Daniel J. Shea will file a dissent later. 


