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Mr. J u s t i c e  D a n i e l  J .  Shea  d e l i v e r e d  t h e  Op in ion  o f  t h e  
C o u r t .  

P l a i n t i f f  a p p e a l s ,  and d e f e n d a n t s  c r o s s - a p p e a l ,  f rom 

a  judgment e n t e r e d  i n  Lewis and C l a r k  County D i s t r i c t  C o u r t  

d e c l a r i n g  t h e  r i g h t s  of  t h e  p l a i n t i f f  a s  t e n a n t  and t h e  

d e f e n d a n t s  a s  l a n d l o r d s .  

The t r i a l  c o u r t  r u l e d  i n  f a v o r  o f  t e n a n t  t h a t  a  v a l i d  

l e a s e  agreement  e x i s t e d ,  t h a t  t h e  r e n t a l  due  under  t h e  l e a s e  

was $650 p e r  month,  and t h a t  l a n d l o r d s  must  pay  t e n a n t  

$5,000 a s  t h e i r  s h a r e  of t h e  c o s t s  of  r e p a i r s  made by 

t e n a n t .  T h e  t r i a l  c o u r t  r u l e d  i n  f a v o r  o f  l a n d l o r d s  t h a t  

t e n a n t  d i d  n o t  have  a  v a l i d  m e c h a n i c s '  l i e n  f o r  r e p a i r s  

which he had comple ted  on t h e  p r e m i s e s ,  and t h a t  t h e  l a n d -  

l o r d s  were e n t i t l e d  t o  p re judgmen t  i n t e r e s t  on t h e  r e n t a l  

payments .  The t r i a l  c o u r t  f u r t h e r  r u l e d  t h a t  b o t h  p a r t i e s  

must  b e a r  t h e i r  own c o s t s  and a t t o r n e y  f e e s .  

W e  a f f i r m  t h e  f i r s t  two r u l i n g s  a s  t o  t h e  e x i s t e n c e  

of  t h e  l e a s e  agreement  and t h e  amount t o  be paid--$650 p e r  

month.  We remand t o  t h e  t r i a l  c o u r t  f o r  f u r t h e r  f i n d i n g s  a s  

t o  t h e  amount awarded t o  t e n a n t  t o  compensa te  him f o r  

r e p a i r s  t o  t h e  p r e m i s e s .  We r e v e r s e  t h e  t r i a l  c o u r t ' s  

r u l i n g  t h a t  no  m e c h a n i c s '  l i e n  e x i s t e d ,  t h e  a w a r d  o f  

p re judgmen t  i n t e r e s t ,  and t h e  o r d e r  t h a t  e a c h  s i d e  b e a r  i t s  

own c o s t s  and a t t o r n e y  f e e s .  

On F e b r u a r y  29,  1968 ,  J. A .  E c k  and Mar ie  A. E c k ,  t h e  

p a r e n t s  and p r e d e c e s s o r s  of  t h e  l a n d l o r d s ,  l e a s e d  a  p o r t i o n  

o f  a  Helena  b u s i n e s s  b u i l d i n g  t o  R e g i n a l d  L. Brewer and 

W i l l i a m  0 .  Bahny. The o t h e r  p o r t i o n  of  t h i s  b u i l d i n g ,  known 

a s  "Howard's P i z z a , "  was e x p r e s s l y  e x c e p t e d  from t h e  l e a s e  

ag reemen t .  The l e a s e  agreement  had a  p r i m a r y  t e rm o f  f i v e  

y e a r s  w i t h  an  o p t i o n  t o  renew f o r  f i v e  a d d i t i o n a l  y e a r s .  I t  



f u r t h e r  p r o v i d e d  f o r  a  r e n t a l  r a t e  o f  $275 p e r  month,  t o  be  

a d j u s t e d  by any i n c r e a s e  i n  t a x e s  on t h e  p r e m i s e s  above t h e  

1967 t a x e s .  The l e a s e d  p r e m i s e s ,  known a s  "The Pub,"  was 

o p e r a t e d  a s  a  ba r  by Brewer and Bahny. The l e a s e  ag reemen t  

r e q u i r e d  t h a t  an a s s i g n m e n t  o f  t h e  l e a s e  be  s u b j e c t  t o  t h e  

w r i t t e n  c o n s e n t  o f  t h e  l a n d l o r d s .  On A p r i l  24,  1968 ,  one  o f  

t h e  o r i g i n a l  t e n a n t s ,  Bahny, s o l d  h i s  one -ha l f  i n t e r e s t  i n  

"The Pub" t o  Bruce A. Kosena,  t h e  t e n a n t  i n v o l v e d  h e r e .  A s  

p a r t  o f  t h i s  a g r e e m e n t  t h e  t e n a n t  o b t a i n e d  a  w r i t t e n  

a s s i g n m e n t  o f  l e a s e  f rom Bahny, a s  w e l l  a s  a  w r i t t e n  c o n s e n t  

t o  a s s i g n m e n t  of  l e a s e  f rom t h e  l a n d l o r d s .  

The t e n a n t  and Brewer c o n t i n u e d  t o  j o i n t l y  o p e r a t e  

"The Pub" u n t i l  J a n u a r y  1 5 ,  1971 ,  when Brewer s o l d  h i s  

i n t e r e s t  i n  "The Pub" t o  t h e  t e n a n t ,  and s o  t h e  t e n a n t  

became t h e  s o l e  p r o p r i e t o r  and l e s s e e .  The w r i t t e n  c o n s e n t  

of  t h e  l a n d l o r d s  was not o b t a i n e d  f o r  t h i s  t r a n s a c t i o n .  

However ,  t h e  t e n a n t  made t h e  r e n t  p a y m e n t s ,  a n d  t h e  

l a n d l o r d s  a c c e p t e d  t h e  payments  w i t h o u t  o b j e c t i o n .  Sometime 

i n  1972 ,  t h a t  p a r t  o f  t h e  b u i l d i n g  known a s  "Howard 's  P i z z a "  

was t a k e n  o v e r  by t h e  t e n a n t  and made a  p a r t  of "The Pub."  

The t e n a n t  and l a n d l o r d s  v e r b a l l y  a g r e e d  t o  make t h i s  

a d d i t i o n a l  a r e a  a p a r t  o f  t h e  l e a s e d  p r e m i s e s  and t o  

i n c r e a s e  t h e  r e n t a l  t o  $500 p e r  month.  The t e n a n t  c o n t i n u e d  

t o  o p e r a t e  "The Pub" w i t h o u t  f u r t h e r  p rob lems  u n t i l  J a n u a r y  

1974 ,  when t h e  b u i l d i n g  was s u b s t a n t i a l l y  d e s t r o y e d  by f i r e .  

The l e a s e  ag reemen t  c o n t a i n e d  a  f i r e  c l a u s e ,  which s t a t e d  i n  

p a r t  : 

"AND PROVIDED, ALSO t h a t  i n  c a s e  t h e  b u i l d i n g  
o n  s a i d  d e m i s e d  p r e m i s e s ,  o r  a n y  p a r t  
t h e r e o f ,  s h a l l  d u r i n g  s a i d  t e rm be d e s t r o y e d  
o r  damaged by f i r e  o r  o t h e r  u n a v o i d a b l e  
c a s u a l t y ,  s o  t h a t  t h e  same s h a l l  be u n f i t  f o r  
u s e ,  t h e n  s a i d  r e n t  o r  p r o p o r t i o n a t e  p a r t  



t h e r e o f  s h a l l  be a b a t e d  u n t i l  s a i d  p r e m i s e s  
s h a l l  have been  p u t  i n  p r o p e r  r e p a i r  by t h e  
L e s s o r s ,  o r  t h i s  l e a s e  s h a l l  h a v e  b e e n  
d e t e r m i n e d ,  a t  t h e i r  e l e c t i o n . "  

A f t e r  t h e  f i r e ,  t h e  t e n a n t  found o t h e r  employment,  

and c o n s i d e r e d  r e l o c a t i n g  h i s  b u s i n e s s .  I n  J u n e  o r  J u l y  

1974 ,  a p p r o x i m a t e l y  s i x  months a f t e r  t h e  f i r e ,  n o t  h a v i n g  

found a  p l a c e  t o  r e l o c a t e ,  t h e  t e n a n t  d i s c u s s e d  w i t h  t h e  

l a n d l o r d s  t h e  p o s s i b i l i t y  o f  r e s t o r i n g  t h e  o r i g i n a l  

b u i l d i n g .  The l a n d l o r d s  e l e c t e d  t o  r e s t o r e  t h e  b u i l d i n g ,  

and t h e  t e n a n t  v e r b a l l y  a g r e e d  t o  r e s t o r e  o r  r e i n s t a l l  t h e  

t h i n g s  n e c e s s a r y  t o  o p e r a t e  h i s  b u s i n e s s .  The r e p a i r s  were  

c o m p l e t e d ,  and t h e  t e n a n t  reopened  "The Pub" i n  November 

1974 .  The p a r t i e s  had a l s o  v e r b a l l y  a g r e e d  t h a t  t h e  r e n t  

remain  a t  $500 p e r  month i n  November and December 1974 ,  b u t  

t o  be i n c r e a s e d  t o  $650 i n  J a n u a r y  1975 .  The t e n a n t  p a i d  

t h e s e  amounts and t h e  l a n d l o r d s  a c c e p t e d  them a s  t h e y  became 

due .  However, i n  e a r l y  J a n u a r y  1975 ,  t h e  l a n d l o r d s  a d v i s e d  

t e n a n t  t h a t ,  commencing i n  F e b r u a r y  1975 ,  t h e  month ly  r e n t  

would i n c r e a s e  t o  $1 ,175 .  T h i s  s t a r t e d  t h e  d i s p u t e .  

The t e n a n t  r e f u s e d  t o  pay t h e  $1 ,175  and f i l e d  a  

m e c h a n i c s '  l i e n  a g a i n s t  t h e  p r e m i s e s  i n  t h e  amount o f  

$74 ,000 ,  a l l e g e d l y  t o  r e c o v e r  t h e  l a b o r  and m a t e r i a l s  he  had 

expended i n  r e s t o r i n g  t h e  p r e m i s e s  a f t e r  t h e  f i r e .  I n  

F e b r u a r y  1975 ,  t h e  t e n a n t  t e n d e r e d  a  check  f o r  $650 which 

was r e f u s e d  by t h e  l a n d l o r d s ,  who s t i l l  demanded $1 ,175  p e r  

month. The t e n a n t  t h e n  f i l e d  a  l a w s u i t  t o  d e t e r m i n e  t h e  

e x i s t e n c e  and t e r m s  of t h e  l e a s e  and t o  a l s o  f o r e c l o s e  on 

t h e  mechan ic s '  l i e n .  The t e n a n t  c o n t i n u e d  t o  pay $650 p e r  

month i n t o  c o u r t  and he o b t a i n e d  a  t empora ry  r e s t r a i n i n g  

o r d e r  t o  p r e v e n t  h i s  e v i c t i o n .  

T r i a l  was h e l d  on F e b r u a r y  16  and 1 7 ,  1978 ,  and on 



A p r i l  26 ,  1978 ,  t h e  t r i a l  c o u r t  i s s u e d  an o r d e r  f rom which 

t h i s  a p p e a l  i s  t a k e n .  

Because  one r u l i n g  depends  on t h e  o t h e r ,  we d i s c u s s  

t h e  i s s u e s  i n  t h e  f o l l o w i n g  o r d e r .  F i r s t ,  t h e  v a l i d i t y  of  

t h e  l e a s e  ag reemen t ;  s e c o n d ,  t h e  l e g a l i t y  o f  t h e  l a n d l o r d s '  

demand i n c r e a s i n g  r e n t  t o  $ 1 , 1 7 5  p e r  month f rom $650; t h i r d ,  

t h e  award o f  i n t e r e s t  t o  t h e  l a n d l o r d s  on e a c h  $650 payment 

t h e  t e n a n t  h a s  been  v o l u n t a r i l y  d e p o s i t i n g  i n  c o u r t  s i n c e  he 

f i l e d  t h e  l a w s u i t ;  f o u r t h ,  t h e  v a l i d i t y  o f  t h e  mechan ic s '  

l i e n  f i l e d  by t h e  t e n a n t ;  f i f t h ,  t h e  award o f  $5,000 t o  t h e  

t e n a n t  a s  compensa t ion  f o r  r e p a i r s ;  s i x t h  and f i n a l l y ,  t h e  

t r i a l  c o u r t ' s  r u l i n g s  on a t t o r n e y  f e e s .  

VALIDITY OF LEASE AGREEMENT 

The l a n d l o r d s  con tend  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

n o t  h o l d i n g  t h a t  t h e  l e a s e  was t e r m i n a t e d  a s  a  m a t t e r  o f  

l a w .  T h i s  c o n t e n t i o n  i s  b a s e d  i n  p a r t  on  s e c t i o n  

7 0 - 1 - 6 0 7 ( 4 ) ,  MCA, w h i c h  s t a t e s  i n  p a r t :  "When h i r i n g  

t e r m i n a t e s .  The h i r i n g  o f  a t h i n g  t e r m i n a t e s :  . . . ( 4 )  by 

t h e  d e s t r u c t i o n  o f  t h e  t h i n g  h i r e d . "  

T h i s  s t a t u t e  p r o v i d e s ,  d i s j u n c t i v e l y ,  s e v e r a l  ways by 

which h i r i n g  can  t e r m i n a t e .  However, t h e  l a n d l o r d s  u r g e  

t h a t  s u b s e c t i o n  ( 4 )  be a p p l i e d  e x c l u s i v e l y  t o  t e r m i n a t e  t h e  

l e a s e  ag reemen t .  I n  S o l i c h  v .  Hale  ( 1 9 6 7 ) ,  150 Mont. 358 ,  

435 P.  2d 883 ,  i n t e r p r e t i n g  t h e  p r e d e c e s s o r  o f  s e c t i o n  70-1- 

607,  MCA, t h i s  C o u r t  s t a t e d :  

" I f  i t  i s  f o u n d  t h a t  t h e  b u i l d i n g  i s  
d e s t r o y e d ,  by o p e r a t i o n  of  law t h e  l e a s e  
would -be t e r m i n a t e d .  Only  a n  ag reemen t  t o  
t h e  c o n t r a r y  between t h e  two p a r t i e s  c o u l d  
p r e v e n t  t h e  a c t i o n  o f  t h i s  s t a t u t e  [ s e c t i o n  
70-1-607 ,  MCA] ." 1 5 0  Mont .  a t  361 -362 .  
(Emphas is  a d d e d . )  



H e r e ,  t h e  l e a s e  agreement  d o e s  c o n t a i n  an e x p r e s s  

ag reemen t  t o  t h e  c o n t r a r y  which p r e c l u d e s  t h e  o p e r a t i o n  o f  

s e c t i o n  70-1-607, MCA. 

The l a n d l o r d s  a l s o  con tend  t h a t  t h e  o r i g i n a l  l e a s e  

had been " s o  l o n g  abandoned,  d i s r e g a r d e d ,  and r e p u d i a t e d "  

t h a t  i t  was vo id  and i n e f f e c t i v e  b e f o r e  t h e  t i m e  of  t h e  

f i r e .  T h i s  c o n t e n t i o n  is  a p p a r e n t l y  based  on t h e  f o l l o w i n g  

a l l e g a t i o n s :  

(1) T h a t  t h e  t e n a n t  f a i l e d  t o  o b t a i n  t h e  
w r i t t e n  c o n s e n t  t o  t h e  a s s i g n m e n t  o f  l e a s e  
f rom t h e  l a n d l o r d s  when t h e  t e n a n t  bought  o u t  
B r e w e r ' s  one -ha l f  i n t e r e s t  i n  "The Pub" on 
J a n u a r y  1 5 ,  1971 .  

( 2 )  T h a t  t h e  p a r t i e s ,  by v e r b a l l y  mod i fy ing  
t h e  l e a s e  ag reemen t ,  i n v a l i d a t e d  t h e  e n t i r e  
l e a s e .  

( 3 )  F i n a l l y ,  t h a t  t h e  t e n a n t  d i d  n o t  p r o p e r l y  
e x e r c i s e  h i s  o p t i o n  t o  e x t e n d  t h e  l e a s e  t e r m  
when t h e  p r i m a r y  t e rm e x p i r e d  i n  1973.  

These  c o n t e n t i o n s  a r e  s u p p o r t e d  n e i t h e r  by t h e  law 

nor  by t h e  f a c t s .  I n  t h e i r  b r i e f ,  c o u n s e l  f o r  t h e  l a n d l o r d s  

f a i l s  t o  c i t e  any l e g a l  a u t h o r i t y  t o  s u p p o r t  t h e  t h e o r y  t h a t  

t h e  w r i t t e n  c o n s e n t  o f  t h e  l a n d l o r d s  i s  a n  a b s o l u t e  

p r e r e q u i s i t e  t o  a  v a l i d  a s s i g n m e n t  of t h e  l e a s e .  I n  f a c t ,  

t h e  g r e a t  w e i g h t  o f  a u t h o r i t y  is t o  t h e  c o n t r a r y .  F i r s t ,  a  

r e s t r i c t i o n  imposed  i n  a  l e a s e  a g r e e m e n t  a g a i n s t  a n  

a s s i g n m e n t  o f  t h e  l e a s e  is  a  r e s t r a i n t  a g a i n s t  a l i e n a t i o n  

and is  n o t  l ooked  upon w i t h  f a v o r  by t h e  c o u r t s .  Such 

r e s t r i c t i o n s  a r e  t o  b e  c o n s t r u e d  s t r i c t l y  a g a i n s t  t h e  

l e s s o r .  Gaz lay  v .  W i l l i a m s  ( 6 t h  C i r .  1 9 0 6 ) ,  147 F. 678,  

a f f  ' d ,  210 U.S. 41,  28 S . C t .  687, 52 L.Ed. 950. Such t e r m s  

mus t  be  g i v e n  a  l i m i t e d  e f f e c t .  Here ,  t h e  l e a s e  a g r e e m e n t ,  

d a t e d  F e b r u a r y  29, 1968 ,  and s i g n e d  by t h e  p r e d e c e s s o r s  o f  

b o t h  t h e  t e n a n t  and l a n d l o r d s ,  s t a t e s  a s  f o l l o w s :  



"The L e s s e e s  a g r e e  n o t  t o  s u b l e a s e  o r  a s s i g n  
a l l  o r  any p a r t  o f  t h e  demised p r e m i s e s  
d u r i n g  t h e  t e rm o f  t h i s  l e a s e  w i t h o u t  f i r s t  
o b t a i n i n g  t h e  w r i t t e n  c o n s e n t  of  t h e  L e s s o r s  
t h e r e t o . "  ( S e e  page  5  of  l e a s e  a g r e e m e n t . )  

I n  A p r i l  1968 ,  t h e  p r e d e c e s s o r s  of t h e  l a n d l o r d s  

c o n s e n t e d  i n  w r i t i n g  t o  Bahny ' s  a s s i g n m e n t  o f  h i s  i n t e r e s t  

i n  t h e  l e a s e  t o  t h e  t e n a n t .  The l a n d l o r d s '  a rgument ,  

however ,  c e n t e r s  on t h e  l a t e r  d e p a r t u r e  o f  t h e  t e n a n t ' s  

c o - l e s s e e ,  Brewer ,  on J a n u a r y  1 5 ,  1971 ,  when t h e  t e n a n t  t ook  

o v e r  t h e  s o l e  o p e r a t i o n  o f  t h e  l e a s e d  p r e m i s e s .  

The t e n a n t  had no l e g a l  d u t y  t o  o b t a i n  t h e  l a n d l o r d s '  

w r i t t e n  c o n s e n t  t o  h i s  ag reemen t  w i t h  Brewer .  The na r row 

i n t e r p r e t a t i o n  demanded of  such  r e s t r i c t i o n s  p r o h i b i t s  t h e  

a p p l i c a t i o n  o f  t h e  p r o v i s i o n  t o  a  s u b s e q u e n t  a s s i g n m e n t .  

L i p s k e r  v .  B i l l i n g s  Boot Shop ( 1 9 5 5 ) ,  129  Mont. 420, 288 

P.2d 660. I n  L i p s k e r ,  t h i s  C o u r t  d e c l a r e d  t h a t ,  "The 

l a n d l o r d ' s  c o n s e n t  t o  t h e  [ o r i g i n a l ]  a s s i g n m e n t  of  a  l e a s e  

o b v i a t e s  t h e  n e c e s s i t y  o f  c o n s e n t  t o  s u b s e q u e n t  a s s i g n -  

men t s . "  129  Mont. a t  427. 

The r e c o r d  a l s o  r e v e a l s  t h a t  t h e  l a n d l o r d s  knew t h a t  

t h e  t e n a n t  had become t h e  s o l e  p r o p r i e t o r  and l e s s e e  l o n g  

b e f o r e  t h i s  d i s p u t e  a r o s e .  And, t h e  l a n d l o r d s  c o n t i n u e d  t o  

r e c e i v e  r e n t a l  payments  f rom t h e  t e n a n t  f o r  a t  l e a s t  f o u r  

y e a r s  and neve r  o b j e c t e d  t o  t h e  a s s i g n m e n t .  The l a n d l o r d s  

h a v e  l o n g  w a i v e d  a n y  r i g h t  t o  a s s e r t  b r e a c h  o f  t h e  

r e s t r i c t i o n .  Crossman v .  F o n t a i n b l e a u  H o t e l  Corp.  ( 5 t h  C i r .  

1 9 5 9 ) ,  273 F.2d 720. 

The  l a n d l o r d s '  c o u n s e l  h a s  a l s o  i g n o r e d  s e c t i o n  

28-2-1602, MCA, which e x p r e s s l y  s a n c t i o n s  v e r b a l  m o d i f i c a -  

t i o n  o f  w r i t t e n  c o n t r a c t s ,  i n c l u d i n g ,  o f  c o u r s e ,  a  w r i t t e n  

l e a s e .  Rodgers  v .  S a u n d e r s  ( 1 9 6 4 ) ,  144  Mont. 424, 396 P.2d 



817. Here ,  t h e  e x e c u t e d  v e r b a l  a g r e e m e n t s  t o  i n c r e a s e  t h e  

r e n t a l  payments  and t o  expand t h e  l e a s e d  p r e m i s e s ,  m o d i f i e d  

t h e  l e a s e  ag reemen t .  

F i n a l l y ,  w e  h o l d  t h a t  t h e  t e n a n t  v a l i d l y  e x e r c i s e d  

h i s  o p t i o n  t o  renew t h e  l e a s e  when t h e  o r i g i n a l  t e rm e x p i r e d  

i n  1973 .  The ag reemen t  d o e s  n o t  r e q u i r e  t h a t  s u c h  an  o p t i o n  

mus t  be e x e r c i s e d  by w r i t t e n  n o t i c e  t o  t h e  l a n d l o r d s .  The 

o p t i o n  may be e x e r c i s e d  v e r b a l l y  o r  even  by c o n d u c t  o f  t h e  

p a r t i e s  which e x h i b i t s  a  c l e a r  i n t e n t  t o  e x e r c i s e  t h e  

o p t i o n ,  F l i n t  v .  Mincoff  ( 1 9 6 0 ) ,  137 Mont. 549, 353 P.2d 

340, a  q u e s t i o n  o f  f a c t  t o  be d e t e r m i n e d  by a l l  o f  t h e  

c i r c u m s t a n c e s .  Fun P r o d u c t s  D i s t r i b u t o r s ,  I n c .  v .  Mar t ens  

( A l a s k a  1 9 7 7 ) ,  559 P.2d 1054.  Here ,  t h e  t r i a l  c o u r t  

c o r r e c t l y  r u l e d  t h a t  t h e  t e n a n t  e f f e c t i v e l y  e x e r c i s e d  h i s  

o p t i o n  t o  renew. C o n s i d e r i n g  t h e  s u b s t a n t i a l  amount o f  

l a b o r  and m a t e r i a l s  p r o v i d e d  by t h e  t e n a n t  a f t e r  t h e  f i r e ,  

a l l  w i t h  t h e  knowledge and c o n s e n t  o f  t h e  l a n d l o r d s ,  i t  

would be l u d i c r o u s  t o  i n f e r  t h a t  t h e  p a r t i e s  b e l i e v e d  t h a t  

t h e  p r i m a r y  l e a s e  t e rm had e x p i r e d  and t h a t  t e n a n t  had 

become o n l y  a  month-to-month t e n a n t .  The t e n a n t  c l e a r l y  

d e m o n s t r a t e d  h i s  i n t e n t  t o  e x e r c i s e  t h e  o p t i o n .  

We h o l d ,  t h e r e f o r e ,  t h a t  t h e  o r i g i n a l  l e a s e  ag reemen t  

o f  F e b r u a r y  1968 was s t i l l  v a l i d  and i n  e f f e c t  a t  a l l  times 

r e l e v a n t  t o  t h i s  c a s e ,  u n t i l  t h e  e x p i r a t i o n  o f  t h e  o p t i o n  

t e rm i n  1978 ,  s u b j e c t  t o  t h e  v e r b a l  m o d i f i c a t i o n s  made by 

t h e  p a r t i e s .  

THE LANDLORDS' DEMAND FOR $1 ,175  PER MONTH RENTAL 

Our d e c i s i o n  d e c l a r i n g  t h a t  t h e  l e a s e  ag reemen t  was 

v a l i d  and e f f e c t i v e  d i s p o s e s  a l s o  t h e  l a n d l o r d s '  demand t h a t  



t h e  r e n t  be i n c r e a s e d  t o  $1 ,175  p e r  month. The t e n a n t  a t  no 

t i m e  c o n s e n t e d  t o  r a i s e  t h e  monthly r e n t a l  beyond $650, and 

t h e r e f o r e  t h e  l a n d l o r d s  had no r i g h t  t o  i n c r e a s e  t h e  r e n t  t o  

$1 ,175  p e r  month. The t e r m s  of t h e  l e a s e ,  a s  m o d i f i e d  by 

t h e  p a r t i e s ,  had s e t  t h e  r e n t a l  payments  a t  $650 p e r  month. 

T R I A L  COURT'S AWARD OF INTEREST 

The t r i a l  c o u r t  awarded t h e  l a n d l o r d s  i n t e r e s t  on t h e  

r e n t a l  payments  " a t  t h e  r a t e  of  6  p e r c e n t  p e r  annum from t h e  

due  d a t e  o f  e a c h  payment a s  r e n t  on t h e  p r e m i s e s . "  Essen-  

t i a l l y ,  t h e  t r i a l  c o u r t  d e t e r m i n e d  t h a t  i n t e r e s t  s h o u l d  

a c c r u e  a s  of t h e  t i m e  t h a t  e a c h  r e n t a l  payment became d u e .  

The  r e c o r d  c l e a r l y  s h o w s  t h a t  i n  F e b r u a r y  1 9 7 5 ,  t h e  

l a n d l o r d s  r e f u s e d  t o  a c c e p t  t h e  $650 month ly  r e n t  payment 

t e n d e r e d  by t h e  t e n a n t .  The t e n a n t  t h e n  f i l e d  a  l a w s u i t  and 

t e n d e r e d  t h e  $650 month ly  payments  i n t o  c o u r t .  H e  had no 

o t h e r  c h o i c e ,  a s  t h e  l a n d l o r d s  p r e v e n t e d  him from p a y i n g  h i s  

d e b t  a s  it came d u e .  S e c t i o n  27-1-211, MCA, c l e a r l y  

r e l e a s e s  t h e  t e n a n t  f rom any  o b l i g a t i o n  t o  pay i n t e r e s t :  

"27-1-211. R i g h t  t o  i n t e r e s t .  Every  p e r s o n  
who i s  e n t i t l e d  t o  r e c o v e r  damages c e r t a i n  o r  
c a p a b l e  o f  b e i n g  made c e r t a i n  by c a l c u l a t i o n  
and t h e  r i g h t  t o  r e c o v e r  which is  v e s t e d  i n  
him upon a  p a r t i c u l a r  day  i s  e n t i t l e d  a l s o  t o  
r e c o v e r  i n t e r e s t  t h e r e o n  from t h a t  day  e x c e p t  
d u r i n g  such  t i m e  a s  p r e v e n t e d  
b y  l a w  o r  by t h e  a c t  o f  t h e  c r e d i t o r  f r o m  - ------ 
p a y i n g  t h e  d e b t . "  (Emphas is  a d d e d . )  

Because  t h e  l a n d l o r d s  were e n t i t l e d  t o  no more t h a n  

$650 p e r  month,  it was t h e i r  own r e f u s a l  t o  a c c e p t  t h e  

t e n d e r e d  payment,  which r e s u l t e d  i n  t h e  t e n a n t  f i l i n g  a  

l a w s u i t  and p r e v e n t e d  them from r e c e i v i n g  e a c h  payment a s  i t  

became d u e .  By any s t a n d a r d s ,  t h e  c o n d u c t  of t h e  l a n d l o r d s  

p r e v e n t e d  t h e  t e n a n t  from making t h e  r e q u i r e d  payments .  The 



t e n a n t  s h o u l d  n o t  be p e n a l i z e d  f o r  a t t e m p t i n g  t o  comply w i t h  

t h e  t e r m s  o f  t h e  l e a s e  ag reemen t ,  nor  s h o u l d  t h e  l a n d l o r d s  

b e  r e w a r d e d  f o r  u n j u s t i f i a b l y  r e f u s i n g  t o  a c c e p t  t h e  

payments .  The o r d e r  a l l o w i n g  i n t e r e s t  is r e v e r s e d .  

THE VALIDITY OF PLAINTIFF'S MECHANICS' L I E N  

Upon t h e i r  e l e c t i o n  t o  r e p a i r ,  t h e  l a n d l o r d s  became 

bound under  t h e  l e a s e  agreement  t o  make s u c h  r e p a i r s  a s  

n e c e s s a r y  t o  p r o v i d e  t h e  t e n a n t  w i t h  s u i t a b l e  p r e m i s e s  t o  

o p e r a t e  h i s  b u s i n e s s .  The l a n d l o r d s  w i l l f u l l y  a b r o g a t e d  

t h e i r  d u t y  under  t h i s  c o n t r a c t  when t h e y  r e f u s e d  t o  c o m p l e t e  

t h e  r e p a i r s .  T h i s  r e f u s a l  compe l l ed  t h e  t e n a n t  t o  c o m p l e t e  

t h e  r e p a i r s  h i m s e l f ,  and he d i d  s o  w i t h  t h e  knowledge and 

c o n s e n t  o f  t h e  l a n d l o r d s .  These f a c t s  e s t a b l i s h  an  i m p l i e d  

c o n t r a c t  between t h e  p a r t i e s .  An i m p l i e d  c o n t r a c t  i s  

s u f f i c i e n t  t o  s u p p o r t  a  v a l i d  m e c h a n i c s '  l i e n .  M & R C o n s t .  

Co. v .  Shea  ( 1 9 7 9 ) ,  - Mont . , 589 P.2d 138 ,  36 S t .Rep .  

37. ( S e e  a l s o  c a s e s  c i t e d  t h e r e i n . )  T h i s  C o u r t  h a s  n o t e d  

t h a t  a  mechan ic s '  l i e n  ". . . is  a  c r e a t u r e  of  s t a t u t e ,  

r e m e d i a l  i n  n a t u r e ,  w i t h  i t s  f o u n d a t i o n  i n  e q u i t y  and 

n a t u r a l  j u s t i c e ,  n o t  c o n t r a c t . "  Beck v .  Hanson ( 1 9 7 8 ) ,  - 
Mont. , 589 P.2d 1 4 1 ,  144 .  The e q u i t i e s  were  c l e a r l y  i n  

f a v o r  o f  t h e  t e n a n t .  

The l a n d l o r d s  w i l l f u l l y  b r e a c h e d  t h e i r  p romise  t o  

r e p a i r ,  and t h e y  were  f u l l y  aware t h a t  t h e  t e n a n t  was t h e n  

compe l l ed  t o  c o m p l e t e  t h e  work. A f t e r  t h e  t e n a n t  had 

c o m p l e t e d  t h e  r e p a i r s ,  t h e  l a n d l o r d s  t h e n  a t t e m p t e d ,  

c o n t r a r y  t o  t h e  t e r m s  o f  t h e  l e a s e ,  t o  d r a s t i c a l l y  i n c r e a s e  

t h e  r e n t a l  payments .  T h a t  c a n  h a r d l y  be c l a s s i f i e d  a s  f a i r  

d e a l i n g .  



I n  deny ing  t h e  mechan ic s '  l i e n ,  however,  t h e  t r i a l  

c o u r t  r e l i e d  on a  c l a u s e  i n  t h e  l e a s e  which r e q u i r e d  t h e  

t e n a n t  t o  "pay and d i s c h a r g e "  any l i e n s  f i l e d  a g a i n s t  t h e  

p r e m i s e s .  T h a t  c l a u s e  r e q u i r e d  t h e  t e n a n t :  

"1. To pay  and d i s c h a r g e  p r o m p t l y ,  a l l  l i e n s  
a n d  o b l i g a t i o n s  o f  a n y  n a t u r e  a n d  k i n d  
wha t soeve r  which may a t t a c h  t o  o r  be imposed 
upon s a i d  p r e m i s e s ,  o r  t o  s a i d  l e a s e h o l d ,  
c r e a t e d  o r  i n c u r r e d  by s a i d  Lessees, t o  pay 
a l l  r e a s o n a b l e  c o s t s ,  a t t o r n e y ' s  f e e  a n d  
e x p e n s e s  t h a t  s h a l l  be made a n d - o c c u r r e d  by 
t h e  L e s s o r s  i n  e n f o r c i n g  t h e  c o v e n a n t s  of  t h e  
a g r e e m e n t s  i n  t h i s  l e a s e . "  (Emphas is  a d d e d . )  

The c l e a r  i n t e n t  o f  t h i s  c l a u s e  is  t o  p r o h i b i t  t h e  

t e n a n t  from hav ing  work done which would r e s u l t  i n  a  l i e n  

f i l e d  a g a i n s t  t h e  p r e m i s e s ,  o r  t o  pay t h e  l i e n s  i f  f i l e d .  

But  h e r e  i t  was t h e  l a n d l o r d s  who i n i t i a t e d  t h e  r e p a i r s .  

The l a n d l o r d s ,  by e l e c t i n g  t o  r e p a i r  t h e  p r e m i s e s  a f t e r  t h e  

f i r e ,  " c r e a t e d  o r  i n c u r r e d "  t h e  o b l i g a t i o n  t o  comple t e  such  

r e p a i r s .  The t e n a n t  was compel led  t o  do t h e  work when t h e  

l a n d l o r d s  f a i l e d  t o  comple t e  i t  a f t e r  e l e c t i n g  t o  r e p a i r  t h e  

p r e m i s e s  under  t h e  f i r e  c l a u s e  i n  t h e  l e a s e .  

The t r i a l  c o u r t  a l s o  n o t e d  s e v e r a l  a l l e g e d  t e c h n i c a l  

d e f e c t s  i n  t h e  m e c h a n i c s '  l i e n .  S p e c i f i c a l l y ,  t h e  t r i a l  

c o u r t  r e f e r r e d  t o  t h e  f a c t  t h a t  t h e  l i e n  was f i l e d  by "Bruce  

A .  Kosena" whereas  t h i s  a c t i o n  was f i l e d  by "Bruce  A .  

K o s e n a ,  d / b / a  The Pub . "  T h i s  i s  a n  i n c o n s e q u e n t i a l  

t e c h n i c a l  d i s c r e p a n c y ,  and  i t  w i l l  n o t  i n v a l i d a t e  a n  

o t h e r w i s e  v a l i d  l i e n .  The l i e n  s t a t u t e  mus t  be i n t e r p r e t e d  

l i b e r a l l y  t o  p r o t e c t  t h e  r i g h t  of  t h e  l i e n .  Morrison-Maierle 

I n c .  v .  S e l s c o  ( 1 9 8 0 ) ,  - Mont. , 606 P.2d 1085,  37 

S t .Rep .  299; F a u s e t t  v .  B lancha rd  ( 1 9 6 9 ) ,  154 Mont. 301, 463 

P.2d 319.  F u r t h e r m o r e ,  t h e  f a c t  t h a t  some of  t h e  i t e m s  

c l a i m e d  i n  t h e  l i e n  may n o t  be l i e n a b l e  d o e s  n o t  i n v a l i d a t e  



t h e  e n t i r e  l i e n .  Smi th  v .  Gunn i s s  ( 1 9 4 4 ) ,  115  Mont. 362, 

144 P.2d 186;  C a i r d  E n g i n e e r i n g  Works v .  Seven-Up Gold 

Mining Co. ( 1 9 4 0 ) ,  111 Mont. 471, 111 P.2d 267. 

The l a n d l o r d s '  c o n d u c t  t h r o u g h o u t  t h i s  t r a n s a c t i o n  i s  

i n e x c u s a b l e .  T h e i r  w i l l f u l  b r e a c h  o f  an  o b l i g a t i o n  t o  

r e p a i r  t h e  p r e m i s e s ,  a n d  t h e i r  r a t i f i c a t i o n  o f  t h e  

s i g n i f i c a n t  r e p a i r s  made by  t h e  t e n a n t ,  i s  a l o n e  a  

s u f f i c i e n t  l e g a l  b a s i s  f o r  t h e  f i l i n g  o f  a  m e c h a n i c s '  l i e n .  

F u r t h e r ,  t h e i r  t o t a l l y  u n j u s t i f i e d  demand f o r  d r a s t i c a l l y  

i n c r e a s e d  r e n t a l  p a y m e n t s  a f t e r  t h e  c o m p l e t i o n  o f  t h e  

r e p a i r s  p r e s e n t s  an  even  s t r o n g e r  e q u i t a b l e  b a s i s  t o  uphold  

t h e  l i e n .  The t e n a n t  is e n t i t l e d  t o  a  mechan ic s '  l i e n  i n  

t h e  f u l l  amount o f  t h e  v a l u e  of any  permanent  r e p a i r s  t h a t  

were t h e  d u t y  of  t h e  l a n d l o r d s  t o  p r o v i d e .  

TRIAL COURT AWARD OF $5 ,000  TO TENANT AS COMPENSATION FOR 
REPAIRS 

The t r i a l  c o u r t  o r d e r e d  t h e  l a n d l o r d s  t o  pay a  sum o f  

$5 ,000  t o  compensa te  t h e  t e n a n t  f o r  r e p a i r s  t h a t  he  made t o  

r e s t o r e  t h e  p r e m i s e s  a f  t e r  t h e  f i r e .  The t r i a l  c o u r t  

a r r i v e d  a t  t h i s  f i g u r e  i n  a  m y s t e r i o u s  way. The t r i a l  c o u r t  

l i s t e d  items which were i n s t a l l e d  by t h e  t e n a n t  and which 

were of  b e n e f i t  b o t h  t o  t h e  t e n a n t  and t h e  l a n d l o r d s .  The 

c o u r t  v a l u e d  t h e s e  i t e m s  a t  $10 ,000 ,  and t h e n  d e t e r m i n e d  

t h a t  t h e  p a r t i e s  s h o u l d  " s h a r e  e q u a l l y "  t h e  c o s t  of  t h e s e  

items. Bu t  no b a s i s  e x i s t s  i n  t h e  r e c o r d  f o r  t h e  t r i a l  

c o u r t ' s  v a l u a t i o n  o f  t h e  items a t  $10 ,000 ,  o r  f o r  t h e  

d e t e r m i n a t i o n  t h a t  t h i s  c o s t  s h o u l d  be s h a r e d  e q u a l l y  by t h e  

p a r t i e s .  W e  r e v e r s e  t h i s  p a r t  of  t h e  c o u r t ' s  judgment and 

remand f o r  f u r t h e r  f i n d i n g s  a s  t o  t h e  e x a c t  v a l u e  o f  t h e  

r e p a i r s  f o r  which t h e  t e n a n t  may r e c o v e r .  



Absen t  an ag reemen t  t o  t h e  c o n t r a r y ,  t h e  common law 

r u l e  is  t h a t  t h e  l e s s o r  h a s  no d u t y  t o  r e p a i r .  S o l i c h ,  

s u p r a .  Here t h e r e  i s  an ag reemen t  t o  r e p a i r  c o n t a i n e d  i n  

t h e  l e a s e  ag reemen t ,  and when t h e  l a n d l o r d s  e l e c t e d  t o  

r e p a i r  and r e s t o r e  t h e  p r e m i s e s ,  t h e y  became bound by t h i s  

ag reemen t  t o  make t h e  r e p a i r s  n e c e s s a r y  t o  r e s t o r e  t h e  

p r e m i s e s  t o  a  t e n a n t a b l e  c o n d i t i o n .  The l a n d l o r d s  f a i l e d  t o  

do t h i s ,  and t h e  t e n a n t  was compel led  t o  comple t e  t h e  work. 

Under t h e  ag reemen t ,  t h e  l a n d l o r d s  a r e  l i a b l e  f o r  t h e  c o s t s  

i n c u r r e d  by t h e  t e n a n t  i n  c o m p l e t i n g  t h e  r e p a i r s  t h a t  were  

t h e  l a n d l o r d s '  d u t y  t o  p r o v i d e .  

THE TENANT I S  ENTITLED TO ATTORNEY FEES INCURRED I N  
ENFORCING THE LEASF AGEEE?IZ1JT AiJD ATTORNEYS FZES ' 
FORECLOSING THE MECHANICS L I E N  

I n  i t s  o r i g i n a l  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  

l aw,  t h e  t r i a l  c o u r t  h e l d  t h a t  (1) t h e  t e n a n t  was e n t i t l e d  
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t o  a t t o r n e y  f e e s  p u r s u a n t  t o  s e c t i o n  .83-8601.1, R .C .M.  1947 ,  

f o r  e n f o r c i n g  t h e  c o v e n a n t s  o f  t h e  l e a s e ,  and ( 2 )  t h a t  t h e  

l a n d l o r d s  were e n t i t l e d ,  under  s e c t i o n  93-8614, R.C.M. 1947 

(now s e c t i o n  71-3-124, M C A ) ,  t o  r e c o v e r  r e a s o n a b l e  c o s t s  o f  

d e f e n d i n g  a g a i n s t  t h e  mechan ic s '  l i e n  p u r s u a n t  t o  s e c t i o n  

93-8614, R.C.M. 1947.  But  l a t e r ,  t h e  t r i a l  c o u r t  o r d e r e d  

t h a t  e a c h  p a r t y  b e a r  i t s  own c o s t s  and a t t o r n e y  f e e s .  We 

r e v e r s e  t h i s  o r d e r .  

The t e n a n t  is  e n t i t l e d  t o  t h e  r e a s o n a b l e  c o s t s  o f  

a t t o r n e y  f e e s  i n c u r r e d  i n  e s t a b l i s h i n g  t h e  v a l i d i t y  of  h i s  

l e a s e .  By demanding,  u n j u s t i f i a b l y ,  a  d r a s t i c a l l y  i n c r e a s e d  

r e n t a l  payment f rom t h e  t e n a n t  and by t a k i n g  l e q a l  a c t i o n  t o  

f o r c e  t h e  t e n a n t  t o  q u i t  t h e  p r e m i s e s ,  t h e  l a n d l o r d s  r e f u s e d  

t o  r e c o g n i z e  t h e  e x i s t e n c e  o f  t h e  l e a s e .  The t e n a n t  was 



f o r c e d  t o  s u e  t o  d e t e r m i n e  t h e  v a l i d i t y  of  t h e  l e a s e ,  and 

s e c t i o n  28-3-704, MCA, p r o v i d e s  t h a t  t h e  t e n a n t  is e n t i t l e d  

t o  a t t o r n e y  f e e s  s o  i n c u r r e d .  

Because  t h e  o r i g i n a l  l e a s e  ag reemen t  was e n t e r e d  i n t o  

b e f o r e  t h e  " e f f e c t i v e  d a t e "  ( J u l y  1, 1 9 7 1 )  of  s e c t i o n  

28-3-704, MCA, c o u n s e l  f o r  t h e  l a n d l o r d s  c o n t e n d s  t h a t  t h i s  

s t a t u t e  d o e s  n o t  a p p l y  h e r e .  Undoubtedly c o n f u s i o n  e x i s t s  

a s  t o  t h e  " e f f e c t i v e  d a t e "  p r o v i s i o n .  S e e  B e l g r a d e  S t a t e  

Bank v .  Swainson ( 1 9 7 8 ) ,  176 Mont. 444, 578 P.2d 1166;  

B e l g r a d e  S t a t e  Bank v.  Swainson ( 1 9 7 7 ) ,  172 Mont. 350, 564 

P.2d 174 .  But  w e  need n o t  r e c o n s i d e r  t h a t  i s s u e  h e r e .  The 

d a t e  of  t h e  agreement  a t  i s s u e  is  t h e  d a t e  on which t h e  

l e a s e  agreement  was renewed,  March 3 ,  1973 .  The s t a t u t e  was 

t h e n  i n  e f f e c t .  Because  t h e  l a n d l o r d s  have a s s e r t e d  t h a t  

t h e  t e n a n t  d i d  n o t  p r o p e r l y  e x e r c i s e  h i s  o p t i o n  t o  renew t h e  

l e a s e ,  t h e  t e n a n t  was f o r c e d  t o  s u e  t o  e s t a b l i s h  t h e  

v a l i d i t y  of  h i s  o p t i o n .  S e c t i o n  28-3-704, MCA, a p p l i e s .  W e  

have  p r e v i o u s l y  r e j e c t e d  t h e  l a n d l o r d s '  a rgument  t h a t  t h i s  

s t a t u t e  d o e s  n o t  a p p l y  t o  a  p a r t y  who s t a r t e d  t h e  l a w s u i t .  

Compton v .  A l c o r n  ( 1 9 7 6 ) ,  1 7 1  Mont. 230, 235, 557 P.2d 292.  

Because  w e  have  r u l e d  t h a t  t h e  t e n a n t  had a v a l i d  

m e c h a n i c s '  l i e n ,  t h e  l a n d l o r d s  a r e  n o t  e n t i t l e d  t o  a t t o r n e y  

f e e s  f o r  d e f e a t i n g  a  m e c h a n i c s '  l i e n .  R a t h e r ,  t h e  t e n a n t  i s  

e n t i t l e d  t o  a t t o r n e y  f e e s  f o r  t h e  c o s t s  i n c u r r e d  i n  

e s t a b l i s h i n g  t h e  v a l i d i t y  of  t h e  m e c h a n i c s '  l i e n .  S e e  

s e c t i o n  71-3-124, MCA. 

The r e c o r d  d o e s  n o t  e s t a b l i s h  t h e  e x a c t  amount of  

a t t o r n e y  f e e s  i n c u r r e d  by t h e  t e n a n t  and t h e r e f o r e  we must  

remand f o r  f u r t h e r  p r o c e e d i n g s  t o  e s t a b l i s h  t h e  p r o p e r  

amount. The t e n a n t  is  e n t i t l e d  t o  r e c o v e r  t h e  r e a s o n a b l e  



attorney fees incurred in establishing the validity of the 

lease and in foreclosing on his mechanics' lien. This 

includes also the attorney fees incurred in presenting this 

appeal. 

The District Court judgment is af firmed in part, 

reversed in part, and remanded for further proceedings. 

We concur: 

?ha& ,). %- 
Chief '3ustice 


