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Mr. J u s t i c e  Gene B .  Daly  d e l i v e r e d  t h e  Op in ion  of  t h e  C o u r t .  

T h i s  is an a p p e a l  f rom a  c o n v i c t i o n  of  s i m p l e  a s s a u l t  

i n  t h e  T h i r d  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  o f  Montana,  

Powel l  County ,  t h e  Honorable  R o b e r t  J .  Boyd p r e s i d i n g .  The 

d e f e n d a n t  h a d  p r e v i o u s l y  b e e n  c h a r g e d ,  a l o n g  w i t h  two 

o t h e r s ,  w i t h  t h e  o f f e n s e  o f  a g g r a v a t e d  a s s a u l t .  A f t e r  t h e  

c h a r g e s  a g a i n s t  t h e  two o t h e r s  were  d i s m i s s e d ,  t h e  d e f e n -  

d a n t ,  a f t e r  waiver  of a  j u r y  t r i a l ,  was found  g u i l t y  of  

a s s a u l t  under  s e c t i o n  45-5-201, MCA. 

Dur ing  t h e  e v e n i n g  of  A p r i l  8 ,  1980 ,  a  g u a r d  a t  t h e  

Montana S t a t e  P r i s o n  was s t r u c k  i n  t h e  back by two handmade 

d a r t s .  The i n c i d e n t  o c c u r r e d  w h i l e  he was c o n d u c t i n g  t h e  

9:00 p.m. c o u n t  i n  Lower B U n i t  i n  C l o s e  U n i t  No. One o f  t h e  

p r i s o n .  The g u a r d  was t r e a t e d  i n  t h e  emergency room o f  

Powe l l  County Memorial  H o s p i t a l ,  and a f t e r  t h e  d a r t s  were 

e x t r a c t e d  from h i s  back ,  he  was i n o c u l a t e d  f o r  t e t n u s  and 

g i v e n  a n t i b i o t i c s .  

Lower B U n i t  c o n s i s t s  o f  two f a c i n g  rows o f  s i x  c e l l s  

e a c h .  When h i t ,  t h e  g u a r d  was f a c i n g  t h e  row c o n t a i n i n g  

c e l l s  one t h r o u g h  s i x ,  w i t h  h i s  back t o  c e l l s  s e v e n  t h r o u g h  

t w e l v e .  The d e f e n d a n t  o c c u p i e d  c e l l  t w e l v e  a t  t h e  t i m e  o f  

t h e  a t t a c k .  No one  saw from which c e l l  t h e  d a r t s  came. 

An i n v e s t i g a t i o n  o f  t h e  u n i t  immed ia t e ly  a f t e r  t h e  

i n c i d e n t  r e s u l t e d  i n  t h e  d i s c o v e r y  o f  t h r e e  p l a s t i c  t u b e s  

used t o  hang c l o t h e s  i n s i d e  t h e  c e l l s .  The e v i d e n c e  i n d i -  

c a t e d  t h a t  t h e  t u b e s  i n  t h r e e  c e l l s ,  i n c l u d i n g  t h a t  of  t h e  

d e f e n d a n t ,  were l o o s e  and c a p a b l e  of  b e i n g  removed from t h e  

w a l l s .  A l s o ,  t h e  e v i d e n c e  i l l u s t r a t e d  t h a t  t o  h i t  t h e  

g u a r d ,  a  t u b e  had t o  be aimed t h r o u g h  a  h o l e  i n  t h e  c e l l  

door  t h a t  was used f o r  p a s s i n g  mea l s  i n t o  t h e  c e l l .  



D e f e n d a n t  t e s t i f i e d  t h a t  h e  a n d  s e v e r a l  o t h e r  

i n m a t e s ,  none o f  whom he c o u l d  remember, were f i r i n g  some 

handmade d a r t s  i n t o  a  box,  s e t  up i n  one  o f  t h e  c e l l s ,  

m i n u t e s  b e f o r e  t h e  i n c i d e n t .  A t  t r i a l ,  i t  was d e m o n s t r a t e d  

t h a t  t h e  handmade d a r t s  c o u l d  be p r o p e l l e d  f o r  a t  l e a s t  

f o r t y  f e e t  by blowing them t h r o u g h  one of  t h e  p l a s t i c  t u b e s .  

The d e f e n d a n t ' s  c e l l  was a p p r o x i m a t e l y  f o r t y  f e e t  f rom where 

t h e  g u a r d  was s t a n d i n g  when h i t .  

Ev idence  was i n t r o d u c e d  t h a t  d e f e n d a n t  had made two 

s e p a r a t e  t h r e a t s  a g a i n s t  t h e  g u a r d  a p p r o x i m a t e l y  t e n  h o u r s  

b e f o r e  t h e  i n c i d e n t .  F u r t h e r  , d e f e n d a n t  t e s t i f i e d  a t  t r i a l  

t h a t  he d i d  n o t  l i k e  t h e  g u a r d .  

D e f e n d a n t ' s  f i n g e r p r i n t s  were  found  on one o f  t h e  two 

d a r t s  which s t r u c k  t h e  g u a r d .  Defendan t  t e s t i f i e d  t h a t  t h e  

f i n g e r p r i n t s  were on t h e  d a r t  b e c a u s e  he  somet imes  handed 

o u t  t h e  w r i t i n g  pape r  used  f o r  t h e  d a r t  f i n s  t o  o t h e r  

i n m a t e s .  He a l s o  t e s t i f i e d  t h a t  t h e  f i n g e r p r i n t s  may have  

been p l a c e d  on t h e  d a r t  when he and t h e  o t h e r  i n m a t e s  were 

s h o o t i n g  t h e  d a r t s  i n t o  t h e  box moments b e f o r e  t h e  i n c i d e n t .  

De fendan t ,  a f t e r  wa iv ing  a  j u r y  t r i a l ,  was found  

g u i l t y  o f  a s s a u l t  under  s e c t i o n  45-5-201, MCA. He was 

s e n t e n c e d  t o  s i x  months i n  t h e  Powel l  County j a i l ,  w i t h  t h e  

l a s t  two months suspended .  The s e n t e n c e  was t o  be s e r v e d  

c o n s e c u t i v e l y  w i t h  h i s  p r e s e n t  s e n t e n c e .  H e  now a p p e a l s  h i s  

c o n v i c t i o n .  

The o n l y  i s s u e  on a p p e a l  i s  whe the r  t h e  S t a t e  p r e -  

s e n t e d  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  v e r d i c t .  

De fendan t  c o n t e n d s  t h a t  t h e r e  was i n s u f f i c i e n t  e v i -  

dence  f o r  a  c o n v i c t i o n .  H e  c i t e s  e n c y c l o p e d i a  law and c a s e  

law t h a t  i s  n o t  r e l e v a n t  t o  t h e  i s s u e  p r e s e n t e d .  T h i s  C o u r t  



i n  S t a t e  v .  Duncan ( 1 9 7 9 ) ,  1 8 1  Mont. 382 ,  593 P.2d 1026 ,  

1029 ,  36 S t .Rep .  748,  751,  h e l d  t h a t :  

"We s e t  f o r t h  t h e  p r o p e r  s t a n d a r d  o f  r e v i e w  
i n  c r i m i n a l  bench  t r i a l s  i n  S t a t e  v .  Longac re  
( 1 9 7 5 ) ,  168  Mont. 311,  313,  542 P.2d 1 2 2 1 ,  
1222:  

" ' I t  i s  t h e  f u n c t i o n  o f  t h e  t r i e r  o f  t h e  
f a c t s ,  i n  t h i s  c a s e  t h e  t r i a l  j u d g e ,  t o  
d e t e r m i n e  t h e  c r e d i b i l i t y  o f  t h e  w i t n e s s e s  
and t h e  w e i g h t  t o  be  g i v e n  t h e i r  t e s t i m o n y  
and  h e  may p i c k  and c h o o s e  which  o f  t h e  
w i t n e s s e s  a r e  t o  be b e l i e v e d  f rom a c o n s i -  
d e r a t i o n  o f  a l l  o f  t h e  e v i d e n c e .  g f i ~ t a t e  v .  
Med ic ine  B u l l ,  J r . ,  1 5 2  Mont. 34#, 445 P.2d 
916.  On a p p e a l  we s i m p l y  d e t e r m i n e  i f  t h e r e  
is s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  de-  
f e n d a n t ' s  g u i l t  beyond a  r e a s o n a b l e  d o u b t .  
S t a t e  v .  S t o d d a r d ,  147  Mont. 402,  412 P.2d 
8 2 7 ,  S t a t e  v .  W h i t e ,  146  Mont. 226,  405 P.2d 
761.  ' 

" T h u s ,  t h e  ' s u b s t a n t i a l  e v i d e n c e '  t e s t  
a p p l i e s  t o  a p p e a l s  f rom b o t h  j u d g e  and j u r y  
c o n v i c t i o n s .  T h e r e f o r e ,  i n  d e t e r m i n i n g  
w h e t h e r  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  t o  
s u p p o r t  t h e  v e r d i c t  e n t e r e d  by t h e  t r i a l  
c o u r t ,  t h i s  C o u r t  w i l l  examine t h e  e v i d e n c e  
i n  t h e  l i g h t  mos t  f a v o r a b l e  t o  t h e  S t a t e .  -ri$ 
S t a t e  v .  Pa scgo  ( 1 9 7 7 ) ,  1 7 3  Mont. 1 2 1 ,  -596Sbk 
P.2d 802 ,  805; S t a t e  v .  S t o d d a r d  ( 1 9 6 6 ) ,  147  
Mont. 402,  408,  412 P.2d 827 ,  8 3 1 . "  

F u r t h e r ,  t h i s  C o u r t  h e l d  i n  S t a t e  v .  S t o d d a r d  ( 1 9 6 6 ) ,  

147  Mont. 402,  408,  412 P .2d  827 ,  831 ,  t h a t  ". . . i f  t h e  

r e c o r d  shows any  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  judg-  

ment t h e  p r e s u m p t i o n  is i n  f a v o r  o f  s u c h  judgment .  S t a t e  v .  

R o b i n s o n ,  109 Mont. 322,  96 P.2d 265;  S t a t e  v .  C o r ,  144 

Mont. 323 ,  396 P.2d 86 . "  

S u b s t a n t i a l  e v i d e n c e  means s u c h  r e l e v a n t  e v i d e n c e  a s  

a  r e a s o n a b l e  man m i g h t  a c c e p t  as a d e q u a t e  t o  s u p p o r t  a 

c o n c l u s i o n .  S t a t e  v .  M e r s e a l  ( 1 9 7 4 ) ,  167 Mont. 409,  416,  

538 P.2d 1364 ,  1368;  24A C . J .S .  C r i m i n a l  Law, § I880  a t  793.  

Wi th  t h e s e  r u l e s  i n  mind,  a r e v i e w  o f  d e f e n d a n t ' s  c o n t e n -  

t i o n s  c o n c e r n i n g  t h e  e v i d e n c e  s h a l l  f o l l o w .  

D e f e n d a n t  a r g u e s  t h a t  s i n c e  t h e r e  was no e y e w i t n e s s  



t o  i d e n t i f y  t h e  a s s a i l a n t ,  t h e  S t a t e  f a i l e d  t o  meet i t s  

burden  of p r o o f .  However, d e f e n d a n t  o f f e r s  no o t h e r  e x p l a -  

n a t i o n  t h a n  t h e  one p r e s e n t e d  by t h e  S t a t e  and s u p p o r t e d  by 

t h e  e v i d e n c e  . 
The e v i d e n c e  p r e s e n t e d  by t h e  S t a t e ,  though c i rcum-  

s t a n t i a l ,  was s u f f i c i e n t  t o  uphold a  c o n v i c t i o n .  For 

example ,  d e f e n d a n t ' s  f i n g e r p r i n t s  were  on one  o f  t h e  d a r t s  

removed from t h e  g u a r d ' s  back .  The C a l i f o r n i a  Supreme C o u r t  

i n  P e o p l e  v .  Gardner  ( 1 9 6 9 ) ,  79 C a l . R p t r .  743,  747, 457 P.2d 

575, 579,  h e l d ,  " [ f l  i n g e r p r  i n t  e v i d e n c e  is t h e  s t r o n g e s t  

e v i d e n c e  of i d e n t i t y  and i s  o r d i n a r i l y  s u f f i c i e n t  a l o n e  t o  

i d e n t i f y  t h e  d e f e n d a n t . "  

D e f e n d a n t ' s  c o n t e n t i o n  t h a t  an e y e w i t n e s s  is  n e c e s -  

s a r y  t o  uphold  a  c o n v i c t i o n  is  w i t h o u t  m e r i t .  I n d e e d ,  t h e  

c r i m i n a l  j u s t i c e  sys t em would be h a r d  p r e s s e d  t o  have  an  

e y e w i t n e s s  p r e s e n t  a t  t h e  s c e n e  of  e v e r y  c r i m e .  F u r t h e r ,  i t  

i s  up t o  t h e  t r i e r  of  f a c t ,  n o t  t h i s  C o u r t ,  t o  d e t e r m i n e  i f  

t h e  d e f e n d a n t ' s  e x p l a n a t i o n  o f  t h e  p r e s e n c e  of  h i s  f i n g e r -  

p r i n t s  is t o  be b e l i e v e d .  Aga in ,  i n  G a r d n e r ,  t h e  c o u r t  

h e l d :  "The j u r y  is  e n t i t l e d  t o  draw i ts  own i n f e r e n c e s  a s  t o  

how t h e  d e f e n d a n t ' s  p r i n t s  came t o  be on t h e  bag and when 

( s e e  P e o p l e  v .  Wise,  199  Cal.App.2d 57 ,  59-60, 18  C a l . R p t r .  

343 )  and t o  weigh t h e  e v i d e n c e  and o p i n i o n  o f  t h e  f i n g e r -  

p r i n t  e x p e r t s . "  457 P.2d a t  579. 

The S t a t e  i n t r o d u c e d  o t h e r  e v i d e n c e  showing: t h e  

d e f e n d a n t  had a  mo t ive  ( . e l  h e  t e s t i f i e d  he d i s l i k e d  t h e  

g u a r d  and had t h r e a t e n e d  him a t  l e a s t  t w i c e  t h e  d a y  o f  t h e  

i n c i d e n t ) ;  t h e  d e f e n d a n t ' s  c e l l  was l o c a t e d  behind  t h e  p l a c e  

where t h e  gua rd  was s t a n d i n g ;  t h e  p l a s t i c  t u b e  i n  t h e  d e f e n -  

d a n t ' s  c e l l  was n o t  s e c u r e d  t o  t h e  w a l l ;  and t h e  d e f e n d a n t  



knew how t o  u s e  t h e  a p p a r a t u s .  When t h i s  e v i d e n c e ,  though 

c i r c u m s t a n t i a l ,  i s  viewed i n  a  l i g h t  most  f a v o r a b l e  t o  t h e  

S t a t e ,  t h e r e  i s  no d o u b t  t h a t  t h e  c o n c l u s i o n  r e a c h e d  by t h e  

t r i e r  of f a c t  was a  r e a s o n a b l e  one .  

I n  S t a t e  v .  F i t z p a t r i c k  ( 1 9 7 3 ) ,  163  Mont. 220, 226, 

516 P.2d 605,  609,  we h e l d :  

"To f i n d  a  p e r s o n  g u i l t y  beyond a  r e a s o n a b l e  
d o u b t ,  e a c h  f a c t  i n  a  c h a i n  of  c i r c u m s t a n c e s  
t h a t  w i l l  e s t a b l i s h  g u i l t  need n o t  be p roven  
beyond a  r e a s o n a b l e  d o u b t .  What must  be 
p roved  is t h a t  t h e r e  i s  n o t  r e a s o n a b l e  d o u b t  
a r i s i n g  from c o n s i d e r a t i o n  o f  a l l  t h e  e v i -  
d e n c e  i n  t h e  c a s e .  S t a t e  v .  Medic ine  B u l l ,  
J r . ,  ( 1 9 6 8 ) ,  152 Mont. 34,  445 P.2d 916; 
P e o p l e  v .  Eddy ( 1 9 5 4 ) ,  123 Cal.App.2d 826,  
268 P.2d 47, 52; P e o p l e  v .  K r o s s  ( 1 9 5 2 ) ,  112 
Cal.App.2d 602,  247 P.2d 44,  51; P e o p l e  v .  

~ e i h e r t  ( 1 9 5 3 ) .  117 Cal.App.2d 410, 256 P.2d 
355 ,  362." 

F i n a l l y ,  d e f e n d a n t  a r g u e s  t h a t  t h e  o n l y  e v i d e n c e  t h e  

S t a t e  used  t o  c o n v i c t  was c i r c u m s t a n t i a l  i n  n a t u r e .  I n  

S t a t e  v .  Cor ( 1 9 6 4 ) ,  144 Mont. 323, 326-327, 396 P.2d 86 ,  

88 ,  t h i s  C o u r t  h e l d :  

" C i r c u m s t a n t i a l  e v i d e n c e  i s  n o t  a l w a y s  
i n f e r i o r  i n  q u a l i t y  nor  is it n e c e s s a r i l y  
r e l e g a t e d  t o  a  ' s e c o n d  c l a s s  s t a t u s '  i n  t h e  
c o n s i d e r a t i o n  t o  be g i v e n  i t .  The v e r y  f a c t  
i t  is c i r c u m s t a n t i a l  is n o t  a  s u f f i c i e n t  
a l l e g a t i o n  t o  j u s t i f y  a  r e v e r s a l  o f  t h e  
judgment f o r  s u c h  e v i d e n c e  may be and f r e -  
q u e n t l y  is ,  most  c o n v i n c i n g  and s a t i s f a c t o r y .  
I n  a n y  c r i m i n a l  c a s e ,  e v i d e n c e  t h a t  i s  
m a t e r i a l ,  r e l e v a n t  a n d  c o m p e t e n t  w i l l  b e  
a d m i t t e d ,  ' n o t h i n g  more and n o t h i n g  less . '  
The  t e s t  i s  w h e t h e r  t h e  f a c t s  a n d  
c i r c u m s t a n c e s  a r e  o f  s u c h  a  q u a l i t y  a n d  
q u a n t i t y  a s  t o  l e g a l l y  j u s t i f y  a  j u r y  i n  
d e t e r m i n i n g  g u i l t  beyond a  r e a s o n a b l e  d o u b t .  
I f  s u c h  be t h e  c a s e ,  t h e n  t h e  c o u r t  s h o u l d  
n o t ,  i ndeed  c a n n o t ,  s e t  a s i d e  t h e  solemn 
f i n d i n g s  o f  t h e  t r i ' e r  o f  t h e  f a c t s . "  

I t  is c l e a r  t h a t  a  c o n v i c t i o n  may r e s t  on c i r c u m s t a n -  

t i a l  e v i d e n c e  a s  e a s i l y  a s  it r e s t s  on d i r e c t  e v i d e n c e .  



The S t a t e  met i t s  burden of p roo f ,  and t h e  judgment 

of t he  t r i a l  c o u r t  is  a f f i rmed .  

We concur: 

c-4 Chief J u s t i  e  


