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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  o f  t h e  C o u r t .  

Honorable  R u s s e l l  E .  Smi th  , a  s e n i o r  Un i t ed  S t a t e s  

D i s t r i c t  Judge  f o r  t h e  D i s t r i c t  o f  Montana,  h a s  c e r t i f i e d  t o  

u s  a  q u e s t i o n  of law i n  which it a p p e a r s  t h e r e  a r e  s u b s t a n -  

t i a l  g r o u n d s  f o r  d i f f e r e n c e  o f  o p i n i o n ,  t h e  a d j u d i c a t i o n  o f  

which by t h i s  C o u r t  would m a t e r i a l l y  advance  a  d e c i s i o n  i n  

f e d e r a l  l i t i g a t i o n .  The f o l l o w i n g  q u e s t i o n s  were c e r t i f i e d :  

Are t h e  d e c i s i o n s  o f  law s e t  down i n  K ings l and  v .  

M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. ( 1 9 3 4 ) ,  97 Mont. 558,  37 

P.2d 335,  and S u l l i v a n  v .  M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. 

( 1 9 3 4 ) ,  96 Mont. 254, 29 P.2d 1046,  s t i l l  law i n  Montana? 

I f  t h e  K ings l and  and S u l l i v a n  c a s e s  s t i l l  s t a t e  t h e  

law i n  Montana,  a r e  t h e  d i f f e r e n c e s  i n  t h e  l a n g u a g e  o f  t h e  

" e x c l u s i o n s "  c l a u s e s  s u f f i c i e n t  t o  d i s t i n g u i s h  t h e  p o l i c y  

i n v o l v e d  h e r e  f r o m  t h o s e  c o n s i d e r e d  i n  K i n q s l a n d  a n d  

S u l l i v a n ?  

Lorenzo  Lloyd Evans l i v e d  a t  an i s o l a t e d  l o c a t i o n ,  

known a s  "Copper C r e e k , "  f i f t y  m i l e s  f rom Libby ,  Montana,  

and t w e l v e  m i l e s  f rom Noxon, Montana. He was a  l a w y e r ,  

a d m i t t e d  t o  p r a c t i c e  i n  Montana, w i t h  o f f i c e s  i n  Libby .  

Evans k e p t  v a r i o u s  w i l d  a n i m a l s  and b i r d s  a t  h i s  p l a c e  on 

Copper Creek ,  i n c l u d i n g  an e l e v e n - y e a r - o l d  wolf which he had 

r a i s e d  from a  pup. On t h e  morning o f  J u n e  27,  1979 ,  Lloyd 

Evans was f e e d i n g  h i s  wolf when t h e  wolf a t t a c k e d  and b i t  

him on h i s  r i g h t  hand and w r i s t .  Evans went back t o  t h e  

h o u s e ,  wrapped h i s  hand w i t h  a  t o w e l ,  and s a t  down. 

W i t h i n  a  p e r i o d  o f  a p p r o x i m a t e l y  e i g h t  t o  f i f t e e n  

m i n u t e s  a f t e r  t h e  wolf  a t t a c k ,  Evans i n d i c a t e d  t o  h i s  w i f e  

t h a t  t h e  b i t e  had p r e c i p i t a t e d  a  h e a r t  a t t a c k  and t h a t  he  

s h o u l d  be d r i v e n  t o  a  h o s p i t a l  r i g h t  away. Evans walked t o  



h i s  c a r  and l a i d  down i n  t h e  b a c k s e a t .  H i s  w i f e  had c a l l e d  

an ambulance ,  and when t h e y  had t r a v e l e d  a  l i t t l e  o v e r  h a l f  

o f  t h e  d i s t a n c e  t o  L ibby ,  t h e y  met t h e  ambulance on t h e  

highway. Evans was t r a n s f e r r e d  t o  t h e  ambulance where 

oxygen was a d m i n i s t e r e d  t o  him, and h i s  p u l s e  was m o n i t o r e d .  

While  i n  t h e  ambulance,  and a f t e r  a  l a p s e  of  a p p r o x i m a t e l y  

f o r t y - f i v e  t o  s i x t y  m i n u t e s  f o l l o w i n g  t h e  wolf  a t t a c k ,  

Evans '  p u l s e  s t o p p e d ,  and he went i n t o  c a r d i a c  a r r e s t .  

Oxygen and C .  P .R .  were  a d m i n i s t e r e d ,  and Evans showed some 

s i g n s  of  l i f e  when t h e  ambulance a r r i v e d  a t  t h e  h o s p i t a l  

emergency room i n  Libby .  Approx ima te ly  f i f t e e n  m i n u t e s  

a f t e r  a r r i v a l  a t  t h e  h o s p i t a l ,  Lloyd Evans d i e d .  

Lloyd Evans had p r e v i o u s l y  s u f f e r e d  a  h e a r t  a t t a c k  on 

A p r i l  4 ,  1979.  He was h o s p i t a l i z e d  a t  t h e  V e t e r a n ' s  

A d m i n i s t r a t i o n  h o s p i t a l  i n  Spokane,  Washington ,  f o r  a b o u t  

t h r e e  weeks.  On A p r i l  25,  1979 ,  he was g i v e n  a  r e g u l a r  

d i s c h a r g e  and r e t u r n e d  t o  t h e  c a r e  o f  h i s  p h y s i c i a n ,  w i t h  

t h e  recommendation t h a t  he  be i n  house  r e s t  f o r  a n o t h e r  s i x  

weeks and g r a d u a l l y  resume h i s  p r e h o s p i t a l  a c t i v i t i e s .  

Medica l  e v i d e n c e  i n d i c a t e s  t h a t  t h e  immediate  c a u s e  

o f  Lloyd Evans '  d e a t h  was h e a r t  a t t a c k ,  b u t  t h a t  t h e  h e a r t  

a t t a c k  was " t r i g g e r e d "  by t h e  wolf b i t e .  The wolf b i t e  was 

n o t  s e v e r e  enough,  by i t s e l f ,  t o  have  c a u s e d  t h e  d e a t h  o f  

Evans.  

Lloyd Evans had a p p l i e d  f o r ,  and L i f e  I n s u r a n c e  

Company o f  N o r t h  A m e r i c a  had  i s s u e d ,  a  c e r t a i n  g r o u p  

v o l u n t a r y  a c c i d e n t a l  d e a t h  and  d i s m e m b e r m e n t  i n s u r a n c e  

p o l i c y ,  No. OK-2598, i n  t h e  p r i n c i p a l  sum o f  $50 ,000 ,  

e f f e c t i v e  November 1, 1972.  The p o l i c y  was i n  f u l l  f o r c e  

and e f f e c t ,  a c c o r d i n g  t o  i t s  t e r m s ,  on t h e  d a t e  of  Lloyd 



Evans '  d e a t h .  The p o l i c y  c o n t a i n e d  t h i s  l anguage :  

" [The  i n s u r e d ]  is i n s u r e d  . . . a s a i n s t  l o s s  
r e s u l t i n g  d i r e c t l y  a n d  i n d e p e n d e n t l y  o f  a l l  
o t h e r  c a u s e s  f rom b o d i l y  i n j u r i e s  caused  by 
a c c i d e n t  o c c u r r i n g  w h i l e  t h e  p o l i c y  is i n  
f o r c e  a s  t o  the I n s u r e d ,  h e r e i n  c a l l e d  such  
i n j u r i e s .  

"EXCLUSIONS 

"The p o l i c y  d o e s  n o t  cove r  l o s s  c a u s e d  by o r  
r e s u l t i n g  f rom any one o r  more o f  t h e  f o l l o w -  
i n g  : 

"(D) I l l n e s s ,  d i s e a s e  . . . b o d i l y  i n f i r m i t y  
o r  any b a c t e r i a l  i n f e c t i o n  o t h e r  t h a n  bac- 
t e r i a l  i n f e c t i o n  o c c u r r i n g  i n  consequence  o f  
an a c c i d e n t a l  c u t  o r  wound." (Emphas is  sup- 
p l i e d . )  

The i ssue  h e r e  i s  whether  K i n g s l a n d  v .  M e t r o p o l i t a n  

L i f e  I n s u r a n c e  Co. ( 1 9 3 4 ) ,  97 Mont. 558,  37 P.2d 335,  and 

S u l l i v a n  v .  M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. ( 1 9 3 4 ) ,  96 Mont. 

254, 29 P.2d 1046,  a r e  s t i l l  law i n  t h e  S t a t e  o f  Montana.  

A f t e r  a  r e v i e w  o f  t h e  r u l e s  i n  t h e s e  c a s e s ,  we a g r e e  w i t h  

r e s p o n d e n t  J u d i t h  Evans t h a t  t h e  r e a s o n i n g  and r u l e s  s e t  

down i n  S u l l i v a n  and K i n q s l a n d  a r e  s t r i c t  and h a r s h .  

I n  S u l l i v a n ,  t h e  i n s u r e d  t r i p p e d  o v e r  a  p i e c e  o f  

s h e e t  m e t a l  and f e l l ,  h i t t i n g  h i s  head .  F i v e  d a y s  l a t e r  he  

d i e d  of  a  c e r e b r a l  hemorrhage.  Ev idence  was s u b m i t t e d  a t  

t h e  t r i a l  t h a t  t h e  i n s u r e d  was s u f f e r i n g  from h i g h  b lood  

p r e s s u r e  and a r t e r i o s c l e r o s i s  a t  t h e  t i m e  of t h e  f a l l .  

Ev idence  a l s o  i n d i c a t e d  t h a t  had a  man n o t  s u f f e r i n g  from 

h i g h  b lood  p r e s s u r e  and a r t e r i o s c l e r o s i s  t r i p p e d  o v e r  t h e  

s h e e t  m e t a l ,  i n  a l l  p r o b a b i l i t y ,  no hemorrhage would have  

r e s u l t e d .  

The i n s u r a n c e  p o l i c y  i n  S u l l i v a n  p r o v i d e d  c o v e r a g e  i f  

t h e  i n s u r e d  s u s t a i n e d  " b o d i l y  i n j u r i e s ,  s o l e l y  t h r o u g h  



e x t e r n a l  v i o l e n t  and a c c i d e n t a l  means,  r e s u l t i n g  d i r e c t l y  

and i n d e p e n d e n t l y  of  a l l  o t h e r  c a u s e s . "  The C o u r t  i n  

S u l l i v a n  a d m i t t e d  t h a t  a  r e a s o n a b l e  s c o p e  o f  i n s u r a n c e  was 

c o n t e m p l a t e d  by t h e  p o l i c y .  N e v e r t h e l e s s ,  because  of  t h e  

c l e a r  and u n e q u i v o c a l  n a t u r e  o f  t h i s  l a n g u a g e  i n  t h e  p o l i c y ,  

t h e  C o u r t  h e l d  t h a t  t h e r e  would be no r e c o v e r y  i f  ". . . t h e  

i n s u r e d  migh t  s u f f e r  an  a c c i d e n t  r e s u l t i n g  i n  d e a t h  t o  which 

d i s e a s e  o r  b o d i l y  i n f i r m i t y  c o n t r i b u t e d  i n d i r e c t l y  o r  

p a r t i a l l y  . . . " S u l l i v a n ,  29 P.2d a t  1052.  Because  t h e  

i n s u r e d  was s u f f e r i n g  from a r t e r i o s c l e r o s i s ,  which c o n t r i -  

b u t e d  t o  and a c t i v e l y  c o o p e r a t e d  w i t h  t h e  a c c i d e n t  t o  c a u s e  

t h e  i n s u r e d ' s  d e a t h ,  t h e r e  was no r e c o v e r y .  

I n  K i n g s l a n d ,  t h e  i n s u r e d  had s t e p p e d  o n t o  a  c h a i r  

s i t t i n g  on an  uneven cement  s u r f a c e ;  he l o s t  h i s  b a l a n c e  and 

f e l l  head f i r s t  on t h e  rough  cement .  The i n s u r e d  d i e d  

s h o r t l y  a f t e r  t h e  f a l l .  The c a u s e  of  t h e  i n s u r e d ' s  d e a t h  

was d e s c r i b e d  a s  a  r u p t u r e d  aneurysm o f  t h e  a o r t a ,  p r e c i p i -  

t a t e d  by t h e  f a l l  and by s t r i k i n g  h i s  head on t h e  cement  

f l o o r .  

The Cour t  i n  K i n g s l a n d  f i r s t  l ooked  t o  t h e  l a n g u a g e  

of  t h e  i n s u r a n c e  p o l i c y  which c o n t a i n e d  t h e  c o n d i t i o n  t h a t  

d e a t h  must  be shown t o  r e s u l t  " s o l e l y  t h r o u g h  e x t e r n a l ,  

v i o l e n t  and a c c i d e n t a l  means."  K i n g s l a n d ,  3 7  P.2d a t  3 3 7 .  

The C o u r t  t h e n  r e a s o n e d  t h a t  t h e  t e rm " p r o x i m a t e  c a u s e "  is  

i n a p t  i n  t h i s  c l a s s  o f  c a s e s  because  " r e c o v e r y  c a n  be had 

o n l y  i f  d e a t h  r e s u l t e d  ' s o l e l y '  ( n o t  p r o x i m a t e l y )  f rom 

i n j u r i e s  r e c e i v e d  t h r o u g h  a c c i d e n t a l  means  . I1 

K i n g s l a n d ,  37 P.2d a t  3 3 7 .  Accord ing  t o  t h e  C o u r t  i n  

K i n q s l a n d ,  t h e r e  c o u l d  be no r e c o v e r y  i f  t h e  i n s u r e d ' s  

c o n d i t i o n  was a  c o n t r i b u t i n g  c a u s e  of  d e a t h .  I f  a  p r e -  



e x i s t i n g  i n f i r m i t y  were shown, r e c o v e r y  c o u l d  o n l y  be  had i f  

t h e  a c c i d e n t a l  i n j u r y  was s u f f i c i e n t  i n  i t s e l f  t o  c a u s e  t h e  

d e a t h  o f  a  h e a l t h y  man. 

The Kinqs l and  C o u r t  r e a s o n e d  f u r t h e r  t h a t  i n  S u l l i v a n  

t h e  f a l l  a l o n e  was n o t  s u f f i c i e n t  t o  c a u s e  t h e  i n s u r e d ' s  

d e a t h ,  and h i s  c o n d i t i o n  was t h e r e f o r e  a  c o n t r i b u t i n g  c a u s e .  

I n  c o n t r a s t ,  because  e v i d e n c e  showed t h a t  t h e  f a l l  of  t h e  

i n s u r e d  i n  K ings l and  was s u f f i c i e n t  t o  c a u s e  t h e  d e a t h  o f  

t h e  i n s u r e d ,  r e c o v e r y  was g r a n t e d .  

The i s s u e  h e r e  is whether  t h i s  C o u r t  s h o u l d  s t i l l  

f o l l o w  t h e  r u l e  s e t  down i n  K i n g s l a n d  and S u l l i v a n  t h a t  i f  a  

p r e e x i s t i n g  c o n d i t i o n  c o n t r i b u t e s  t o  an  i n s u r e d ' s  d e a t h ,  

t h e r e  c a n  be no r e c o v e r y .  Given t h e  e x t r e m e  h a r s h n e s s  o f  

t h i s  r u l e  and t h e  l i b e r a l  i n t e r p r e t a t i o n  p l a c e d  on s u c h  

i n s u r a n c e  p o l i c i e s  i n  many j u r i s d i c t i o n s  t o d a y ,  we mus t  

o v e r r u l e  t h e  K ings l and  and S u l l i v a n  c a s e s  t o  t h e  e x t e n t  t h a t  

t h e y  h o l d  t h a t  t h e r e  c a n  be  no r e c o v e r y  i f  a  p r e e x i s t i n g  

d i s e a s e  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  c o n t r i b u t e s  t o  a n  

i n s u r e d ' s  d e a t h .  

We a r e  pe r suaded  t h a t  t h e  b e t t e r  r u l e  f o r  t h e  i n t e r -  

p r e t a t i o n  o f  such  i n s u r a n c e  p o l i c i e s  is  t h e  f o l l o w i n g :  

Where an a c c i d e n t a l  i n j u r y  a g g r a v a t e s  o r  t r i g g e r s  a  p r e -  

e x i s t i n g  dormant  d i s e a s e  o r  p h y s i c a l  i n f i r m i t y ,  t h e  a c c i d e n t  

may be s a i d  t o  have  been t h e  p r o x i m a t e  c a u s e  of  t h e  r e s u l t -  

i n g  d i s a b i l i t y  w i t h i n  t h e  t e r m s  and meaning of  an o r d i n a r y  

a c c i d e n t  i n s u r a n c e  p o l i c y .  S e e ,  Bor ing  v.  Haynes ( 1 9 7 2 ) ,  

209 Kan. 413,  496 P.2d 1385;  C a r l s o n  v .  N e w  York L i f e  

I n s u r a n c e  ( 1 9 6 6 ) ,  76 I l l . A p p . 2 d  1 8 7 ,  222 N.E.2d 3 6 3 ;  

McMackin v .  G r e a t  American Rese rve  I n s .  Co. ( 1 9 7 1 ) ,  22 

Cal.App.3d 428,  99 C a l . R p t r .  227; Nash v .  P r u d e n t i a l  I n s .  



Co. o f  America ( 1 9 7 4 ) ,  39 Cal.App.3d 594,  114 C a l . R p t r .  299; 

Brown v .  S t a t e  Mutual L i f e  I n s u r a n c e  Company of  America 

(La.App. 1 9 7 9 ) ,  377 So.2d 355; Z u r i c h  I n s .  Co. v .  Ruscoe 

(Miss. 1 9 6 7 ) ,  203 So.2d 305; Couey v .  N a t i o n a l  B e n e f i t  L i f e  

I n s u r a n c e  Company ( 1 9 6 7 ) ,  77 N . M .  512,  424 P.2d 793. For a  

d i s c u s s i o n  of  c a s e s  on t h i s  m a t t e r ,  s e e  84 A.L.R.2d 176 .  

The mere p r e s e n c e  o f  a  p r e e x i s t i n g  d i s e a s e  o r  i n f i r -  

m i t y  w i l l  no l o n g e r  r e l i e v e  t h e  i n s u r e r  from l i a b i l i t y  i n  

t h i s  s t a t e .  Recovery may be had even  though t h e  d i s e a s e  

a p p e a r s  t o  have a c t u a l l y  c o n t r i b u t e d  t o  t h e  c a u s e  o f  d e a t h  

a s  l o n g  a s  t h e  a c c i d e n t  sets i n  mo t ion  t h e  c h a i n  o f  e v e n t s  

l e a d i n g  t o  d e a t h ,  o r  i f  i t  is t h e  pr ime o r  moving c a u s e .  

S e e ,  Brooks  v .  M e t r o p o l i t a n  L i f e  I n s .  Co. ( 1 9 4 5 ) ,  27 Ca l .2d  

305,  163  P.2d 689; Ka te r  v .  Un i t ed  I n s u r a n c e  Company of  

America ( 1 9 6 0 ) ,  22 I l l . A p p . 2 d  22 ,  165  N.E.2d 74.  

A mere f r a i l  c o n d i t i o n  s h o u l d  n o t  r e l i e v e  an i n s u r e r  

f rom l i a b i l i t y .  A s  Ch ie f  J u s t i c e  Cardozo n o t e d  i n  S i l v e r -  

s t e i n  v .  M e t r o p o l i t a n  L i f e  Co. ( 1 9 3 0 ) ,  254 N . Y .  81 ,  1 7 1  N . E .  

914,  an  i n s u r a n c e  p o l i c y  i s  n o t  a c c e p t e d  w i t h  t h e  t h o u g h t  

t h a t  i t s  c o v e r a g e  is t o  be r e s t r i c t e d  t o  an  Appo l lo  o r  a  

H e r c u l e s .  

W e  a g r e e  w i t h  t h e  f o l l o w i n g  l a n g u a g e  from Couey v .  

N a t i o n a l  B e n e f i t  L i f e  I n s u r a n c e  Company, s u p r a ,  424 P.2d a t  

795: 

" I n  our  v iew o f  t h e  c a s e ,  e v e r y  i n j u r y  o r  
d i s e a s e  s u f f e r e d  by a  p e r s o n  from h i s  b i r t h  
t o  t h e  d a t e  o f  a  p a r t i c u l a r  i n j u r y  c o n t r i -  
b u t e s  t o  some d e g r e e  t o  t h e  c o n d i t i o n  t h e n  
p r e s e n t .  N e c e s s a r i l y ,  by t h e  words used i n  
t h e  p o l i c y  it c o u l d  n o t  have been i n t e n d e d  
t h a t  payment would be due o n l y  when t h e  
a c c i d e n t  was l i t e r a l l y  t h e  s o l e  c a u s e  o f  
h o s p i t a l i z a t i o n .  I f  a p e r s o n  had s u f f e r e d  a  
broken  l e g  which had h e a l e d  p e r f e c t l y  f i v e  
y e a r s  b e f o r e ,  and a second a c c i d e n t  where in  
t h e  l e g  had broken  a t  t h e  same p l a c e ,  c o u l d  



it be said that the condition resulting from 
the first break did not in any way contribute 
to the second break? We think the answer is 
obvious and, under defendants' theory, plain- 
tiff would not be entitled to recover. In our 
view, this application of the language of the 
policy is entirely too restrictive and would 
be unreasonable. Other courts have agreed . . 

Likewise, the rulings of Sullivan and Kingsland were too 

restrictive, and any rules in these cases must be overruled to 

the extent they are inconsistent with this opinion. 

Since we have held that Kingsland and Sullivan no 

longer state the law in Montana, we need not discuss the second 
4 

l' 

question certified to us. 

Justice V 

We concur: 

? A 4 $  j w d w  
Chief Justice 


