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M r .  ~ u s t i c e  Frank  B. M o r r i s o n ,  Jr. d e l i v e r e d  t h e  Op in ion  of t h e  

C o u r t .  

D e f e n d a n t ,  S i d n e y  Miles S t o k e s ,  was c o n v i c t e d  on J a n u a r y  

1 4  , 1 9 8 1  , of r o b b e r y ,  t h e £  t ,  a g g r a v a t e d  a s s a u l t  and a g g r a v a t e d  

b u r g l a r y .  H e  was s e n t e n c e d  on March 1 3 ,  1 9 8 1  , b y  t h e  F i r s t  

J u d i c i a l  Dis t r ic t  C o u r t ,  to t e n  y e a r s  on e a c h  o f  t h e  f o u r  

c o u n t s ,  to  r u n  c o n c u r r e n t l y .  F i v e  y e a r s  on each  c o u n t  were 

s u s p e n d e d .  The d e f e n d a n t  a p p e a l s  from h i s  c o n v i c t i o n  on a l l  f o u r  

c o u n t s .  

A t  a p p r o x i m a t e l y  8:45 a.m. o n  November 25,  1 9 8 0 ,  C a r o l y  

K e l l y  and Fred  Ke t ron  s u r p r i s e d  a man who w a s  b u r g l a r i z i n g  

K e l l y ' s  r e s i d e n c e  on Van O r s d a l  Road i n  t h e  He lena  V a l l e y .  The 

b u r g l a r ' s  lower f a c e  was c o v e r e d  w i t h  a p i l l o w  case. H e  f o r c e d  

K e l l y  and K e t r o n  a t  g u n p o i n t  to l i e  on t h e  f l o o r  and c o v e r e d  t h e  

t w o  w i t h  b l a n k e t s .  The b u r g l a r  r e p e a t e d l y  t o l d  t h e  t w o  i f  t h e y  

l o o k e d  a t  him he would k i l l  them. H e  c o n t i n u e d  w i t h  t h e  t h e f t  of  

items from t h e  r e s i d e n c e .  A f t e r  he d e p a r t e d  t h e  L e w i s  and C l a r k  

County  S h e r i f f  s Depa r tmen t  was summoned. 

The t w o  v i c t i m s  and a n e x t  d o o r  n e i g h b o r ,  Jewel H u r l e y ,  

who had n o t i c e d  an u n u s u a l - l o o k i n g  s t r a n g e r  i n  f r o n t  of  t h e  

h o u s e  on t h e  morning o f  t h e  crime, were r e q u e s t e d  by t h e  

s h e r i f f  I s  o f f  ice t o  v i ew  p h o t o g r a p h s  c o n t a i n e d  i n  mug s h o t  books 

i n  a n  a t t e m p t  to  i d e n t i f y  t h e  i n d i v i d u a l .  The v i e w i n g s  were con- 

d u c t e d  s e p a r a t e l y  and w i t h i n  a few d a y s  f o l l o w i n g  t h e  b u r g l a r y .  

K e l l y ,  H u r l e y ,  and Ke t ron  d i d  n o t  d i s c u s s  w i t h  each  o t h e r ,  t h e i r  

a t t e n d a n c e  a t  t h e s e  p h o t o g r a p h i c  d i s p l a y s .  

A l l  t h r e e  i d e n t i f i e d  t h e  d e f e n d a n t  as t h e  p e r s o n  s e e n  on 

November 25, 1 9 8 0 .  The t h r e e  i d e n t i f i c a t i o n s  were  made from a 

mug s h o t  book c o n t a i n i n g  s e v e r a l  hundred p h o t o g r a p h s  of d i f f e r e n t  

i n d i v i d u a l s .  The d e f e n d a n t ' s  p h o t o g r a p h s  were c o n t a i n e d  i n  t h e  

book  as a r e s u l t  o f  p r e v i o u s  DWI  a r r e s t s .  

N o  l i n e u p  was e v e r  c o n d u c t e d .  The d e f e n d a n t  t e s t i f i e d  

t h a t  he  r e q u e s t e d  a l i n e u p  from t h e  s h e r i f f  I s  d e p a r t m e n t .  The 



c o u n t y  a t t o r n e y ' s  o f f  ice con t ended  t h a t  no s u c h  r e q u e s t  was e v e r  

t r a n s m i t t e d  to i t .  

P r i o r  to t r i a l ,  t h e  d e f e n d a n t  made a mo t ion  i n  l i m i n e  to 

e x c l u d e  e v i d e n c e  or r e f e r e n c e s  to t h e  f a c t  t h a t  t h e  d e f e n d a n t  had 

p r e v i o u s l y  been  a r r e s t e d ,  c h a r g e d ,  o r  c o n v i c t e d  o f  o t h e r  crimes. 

The d e f e n d a n t ' s  mo t ion  made s p e c i f i c  r e f e r e n c e s  to t h e  booking 

p h o t o g r a p h s  of t h e  d e f e n d a n t  which had been  i d e n t i f i e d  b y  K e t r o n ,  

K e l l y ,  and H u r l e y .  

The D i s t r i c t  C o u r t  d e n i e d  t h e  mo t ion  i n  l i m i n e  b u t  a g r e e d  

t o  g i v e  a c a u t i o n a r y  i n s t r u c t i o n  to t h e  j u r y  c o n c e r n i n g  t h e  pho- 

t o g r a p h s  o f  t h e  d e f e n d a n t .  

A t  t r i a l ,  t h e  S t a t e  i n t r o d u c e d  t h e  p h o t o g r a p h s  of  t h e  

d e f e n d a n t .  K e t r o n ,  K e l l y ,  and H u r l e y  also made i n - c o u r t  iden-  

t i f i c a t i o n s  o f  t h e  d e f e n d a n t .  The i d e n t i f i c a t i o n s  o f  t h e  mug 

s h o t s  o f  d e f e n d a n t  and t h e  i n - c o u r t  i d e n t i f i c a t i o n s  of  d e f e n d a n t  

c o m p r i s e d  a l l  o f  t h e  e v i d e n c e  s u b m i t t e d  by  t h e  S t a t e ,  c o n n e c t i n g  

d e f e n d a n t  w i t h  t h e  b u r g l a r y .  

The d e f e n d a n t  r e l i e d  on a n  a l i b i  d e f e n s e ,  c l a i m i n g  he had 

b e e n  a t  h i s  m o t h e r ' s  house  on t h e  o t h e r  s i d e  of  town a t  t h e  t i m e  

o f  t h e  b u r g l a r y .  The d e f e n d a n t ' s  m o t h e r ,  b r o t h e r ,  w i f e  and a 

f r i e n d  t e s t i f i e d  on h i s  b e h a l f .  

A t  t h e  c o n c l u s i o n  of  t h e  t r i a l ,  t h e  d e f e n d a n t  s u b m i t t e d  

two p roposed  i n s t r u c t i o n s  c o n c e r n i n g  e y e w i t n e s s  t e s t i m o n y .  The 

Dis t r ic t  C o u r t  r e f u s e d  one  as b e i n g  r e d u n d a n t  i n  l i g h t  o f  o t h e r  

i n s t r u c t i o n s .  The r e f u s e d  i n s t r u c t i o n  r e l a t e d  e y e w i t n e s s  test i -  

mony t o  t h e  w i t n e s s ' s  a b i l i t y  to o b s e r v e  t h e  e v e n t .  

The j u r y  r e t u r n e d  a v e r d i c t  o f  g u i l t y  on a l l  f o u r  c o u n t s .  

The f o l l o w i n g  i s s u e s  are p r e s e n t e d  on a p p e a l :  

1) .  Whether  t h e  Dis t r ic t  C o u r t  abused  i ts  d i s c r e t i o n  by 

f a i l i n g  to e x c l u d e  t h e  mug s h o t  p h o t o g r a p h s ?  

2 ) .  Whether  t h e  D i s t r i c t  C o u r t  abused  i t s  d i s c r e t i o n  by  

a l l o w i n g  an  i n - c o u r t  i d e n t i f i c a t i o n  of  d e f e n d a n t ?  

3 ) .  Whether t h e  Dis t r ic t  C o u r t  abused  i t s  d i s c r e t i o n  by 



r e f u s i n g  t h e  d e f e n d a n t ' s  i n s t r u c t i o n  r e l a t i n g  e y e w i t n e s s  tes ti- 

mony t o  t h e  w i t n e s s ' s  a b i l i t y  to o b s e r v e  t h e  e v e n t ?  

4 ) .  Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  denying  t h e  

d e f e n d a n t ' s  mo t ion  f o r  d i r e c t e d  v e r d i c t ?  

De fendan t  f i r s t  c o n t e n d s  t h a t  a l l o w i n g  t h e  D W I  book ing  

p h o t o g r a p h s  of  t h e  d e f e n d a n t  to go to t h e  j u r y ,  n e c e s s a r i l y  p re -  

j u d i c e d  t h e  j u r y  because  t h o s e  p h o t o g r a p h s  imp l i ed  t h a t  d e f e n d a n t  

had commit ted p r i o r  c r i m i n a l  acts .  The d e f e n d a n t  d o e s  n o t  con- 

t e n d  t h a t  t h e  i d e n t i f i c a t i o n s  made by t h e  e y e w i t n e s s e s  u s i n g  t h e  

p h o t o g r a p h s  were t a i n t e d  or made unde r  s u g g e s t i v e  c i r c u m s t a n c e s ;  

o n l y  t h a t  t h e  mug s h o t s  c r e a t e d  a  p r e j u d i c i a l  e f f e c t  on  t h e  j u r y  

t h a t  c o u l d  n o t  be e r a s e d .  

De fendan t  rel ies  on R u l e s  4 0 4 ( b )  and 609 ,  Mont.R.Evid. i n  

s u p p o r t  o f  h i s  c o n t e n t i o n .  Rule  609 ,  Mont .R. Evid .  p r o v i d e s  t h a t  

" F o r  t h e  p u r p o s e  o f  a t t a c k i n g  t h e  c r e d i b i l i t y  of a  w i t n e s s ,  e v i -  

d e n c e  t h a t  he h a s  been  c o n v i c t e d  of  a  crime is n o t  a d m i s s i b l e  ." 
T h i s  r u l e  is c l e a r l y  i n a p p l i c a b l e  to t h e  d e f e n d a n t ' s  s i t u a t i o n .  

The booking  p h o t o g r a p h s  a r e  n o t  e v i d e n c e  of c o n v i c t i o n s ;  t h e y  

m e r e l y  i n d i c a t e  t h a t  t h e  d e f e n d a n t  was booked on  p r i o r  o c c a s i o n s .  

S e c o n d l y ,  t h e  p h o t o g r a p h s  were i n t r o d u c e d  f o r  p u r p o s e s  of 

i d e n t i f i c a t i o n .  N o  e v i d e n c e  was adduced by t h e  S t a t e  a t  t r i a l  

i n d i c a t i n g  t h a t  t h e  d e f e n d a n t  had e v e r  been  c o n v i c t e d  of any  

crime, n o r  was such  s u g g e s t i o n  made d u r i n g  t r i a l .  T h e r e f o r e  

t h e  p h o t o g r a p h s  were - n o t  used to a t t a c k  t h e  c r e d i b i l i t y  of t h e  

d e f e n d a n t .  

Rule  4 0 4 ( b ) ,  Mont.R.Evid. p r o v i d e s :  

"Ev idence  of  o t h e r  crimes, wrongs ,  or  a c t s  is 
n o t  a d m i s s i b l e  t o  p rove  t h e  c h a r a c t e r  o f  a  
p e r s o n  i n  o r d e r  to show t h a t  he a c t e d  i n  c o n f o r -  
m i t y  t h e r e w i t h .  I t  may, however ,  be  a d m i s s i b l e  
f o r  o t h e r  p u r p o s e s ,  such  a s  . . . i d e n t i t y  . . ." 
T h i s  e v i d e n t i a r y  r u l e  must  be viewed i n  c o n j u n c t i o n  w i t h  

Rule  403 , Mont .R. Evid.  which s ta tes  : 

"Al though  r e l e v a n t ,  e v i d e n c e  may be exc luded  i f  
i t s  p r o b a t i v e  v a l u e  is s u b s t a n t i a l l y  ou tweighed  
b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e  . . ." 



I n  t h e  i n s t a n t  case, t h e  v e r y  i s s u e  b e f o r e  t h e  j u r y  w a s  

i d e n t i f i c a t i o n  of  t h e  d e f e n d a n t .  A s  a  r e s u l t  t h e  p h o t o g r a p h s  

u sed  by  t h e  e y e w i t n e s s e s  t o  i d e n t i f y  t h e  d e f e n d a n t  were r e l e v a n t  

e v i d e n c e .  T h e r e f o r e ,  t h e  Dis t r ic t  C o u r t  was f a c e d  w i t h  a 

d e t e r m i n a t i o n  o f  w h e t h e r  t h e  p h o t o g r a p h s ,  n e c e s s a r y  f o r  p u r p o s e s  

o f  i d e n t i f i c a t i o n ,  were u n f a i r l y  p r e j u d i c i a l .  

I t  is w e l l - s e t t l e d  i n  Montana t h a t  " . . . t h e  q u e s t i o n  of 

a d m i s s i b i l i t y  o f  . . . e v i d e n c e  mus t  i n  e v e r y  case be l e f t  

l a r g e l y  t o  t h e  sound l e g a l  d i s c r e t i o n  of  t h e  t r i a l  c o u r t ,  s u b j e c t  

t o  r e v i e w  o n l y  i n  case o f  m a n i f e s t  a b u s e . "  S t a t e  v. Med ic ine  

B u l l  ( 1 9 6 8 ) ,  1 5 2  Mont. 34 ,  45 ,  445 P.2d 916 ,  922.  I n  t h e  i n s t a n t  

case ,  t h e  D i s t r i c t  C o u r t  c h o s e  to allow t h e  p h o t o g r a p h s  to go to 

t h e  j u r y ,  c o u p l e d  w i t h  t h e  f o l l o w i n g  c a u t i o n a r y  i n s t r u c t i o n  : 

"The f a c t ,  as it a p p e a r s  i n  e v i d e n c e ,  t h a t  t h e  
d e f e n d a n t  was a r r e s t e d  and pho tog raphed  i n  con- 
n e c t i o n  w i t h  a c h a r g e  n o t  r e l a t e d  i n  any  way to 
t h i s  case is n o t  to be c o n s i d e r e d  by  you as e v i -  
d e n c e  o f  h i s  g u i l t  i n  t h i s  case, n o r  is such  
f a c t  to be c o n s i d e r e d  by  you as e v i d e n c e  of t h e  
d e f e n d a n t 1  s c r e d i b i l i t y . "  

A d d i t i o n a l l y ,  t h e  f a c t  t h a t  t h e  p h o t o g r a p h s  stemmed from DWI 

c h a r g e s  was p r e s e n t e d  t o  t h e  j u r y  by  t h e  d e f e n d a n t .  Under t h e s e  

c i r c u m s t a n c e s  it is i m p o s s i b l e  f o r  t h i s  Cour t  to s a y  t h a t  t h e  

a d m i s s i o n  o f  t h e s e  p h o t o g r a p h s  c o n s t i t u t e s  " a  case of m a n i f e s t  

a b u s e  ." Whatever  p r e j u d i c i a l  e f f e c t  was c r e a t e d  by t h e  pho- 

t o g r a p h s  w a s  n e g a t e d  by  t h e  c a u t i o n a r y  i n s t r u c t i o n  and t h e  e x p l a -  

n a t i o n  o f  t h e  background o f  t h e  p h o t o g r a p h s .  

D e f e n d a n t ' s  second  i s s u e  stems from t h e  i n - c o u r t  iden-  

t i £  i c a t i o n s  o f  t h e  d e f e n d a n t  made by  t h e  S t a t e ' s  e y e w i t n e s s e s ,  

F r ed  K e t r o n ,  C a r o l y  K e l l y ,  and Jewel H u r l e y .  Counse l  f o r  t h e  

d e f e n d a n t  o b j e c t e d  to  t h e  i n - c o u r t  i d e n t i f i c a t i o n s  on t h e  b a s i s  

t h a t  no one  o t h e r  t h a n  t h e  d e f e n d a n t  w a s  i n  t h e  cou r t room and 

t h a t  s e v e r a l  months  had p a s s e d  s i n c e  t h e  b u r g l a r y .  The D i s t r i c t  

C o u r t  p e r m i t t e d  t h e  i d e n t i f i c a t i o n s ,  r u l i n g  t h a t  d e f e n d a n t ' s  

o b j e c t i o n s  went to t h e  w e i g h t  of  t h e  e v i d e n c e ,  n o t  to i t s  

a d m i s s i b i l i t y .  



With r e g a r d  t o  p o t e n t i a l l y  t a i n t e d  o u t - o f - c o u r t  p h o t o  

l i n e u p  i d e n t i f i c a t i o n s ,  t h i s  Cour t  h a s  s t a t e d  t h a t :  

" . . . u n l e s s  t h e  error is o b v i o u s  and t h e  p r e -  
j u d i c e  c l e a r ,  t h e  d e f e n d a n t ' s  remedy is i n  e f  f e c -  
t i v e  c r o s s - e x a m i n a t i o n  w i t h  t h e  i d e n t i f i c a t i o n  
q u e s t i o n  t h e n  becoming one  o f  w e i g h t  to be 
d e t e r m i n e d  by  t h e  j u r y  and n o t  one  of  
a d m i s s i b i l i t y . "  S t a t e  v.  Miner  ( 1 9 7 6 ) ,  1 6 9  
Mont. 260 ,  266 ,  546 P.2d 252,  256. 

T h i s  s t a n d a r d  is e q u a l l y  a p p l i c a b l e  to t h e  i n s t a n t  s i t u a t i o n  

i n v o l v i n g  an  i n - c o u r t  i d e n t i f i c a t i o n  w i t h  no claim o f  t a i n t  or 

s u g g e s t i v e n e s s  i n  t h e  u n d e r l y i n g  ou t -o f  - c o u r t  p h o t o  

i d e n t i f i c a t i o n .  T h e r e f o r e  t h e  ~ i s t r i c t  C o u r t  r u l e d  c o r r e c t l y  and 

commit ted  no error .  

The l i n e  o f  cases c i t e d  b y  d e f e n d a n t  manda t ing  a r e v i e w  o f  

" t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s "  s u r r o u n d i n g  t h e  i n - c o u r t  

i d e n t i f i c a t i o n  t o  d e t e r m i n e  i f  t h e  p r o f f e r e d  i n - c o u r t  iden-  

t i £  i c a t i o n s  " p o s s e s s  s u f f i c i e n t  a s p e c t s  o f  r e l i a b i l i t y "  a p p l i e s  

o n l y  where a s u g g e s t i v e  o r  t a i n t e d  ou t -o f  - c o u r t  i d e n t i f i c a t i o n  

h a s  o c c u r r e d .  Such is n o t  t h e  case h e r e  and t h e  d e f e n d a n t ' s  

a r g u m e n t ,  a1 though  n o v e l ,  is i n a p p l i c a b l e .  

D e f e n d a n t  n e x t  asser ts  t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  by  

r e f  u s i n g  to  g i v e  t h e  f o l l o w i n g  proposed  i n s t r u c t  i o n  : 

" I n s t r u c t i o n  N o .  13 .  Every  p e r s o n  who t e s t i f i e s  
u n d e r  o a t h  o r x f i r m a t i o n  is a w i t n e s s .  You are 
t h e  sole j u d g e s  o f  t h e  b e l i e v a b i i t y  of  a w i t n e s s  
and  t h e  w e i g h t  to be g i v e n  to h i s  t e s t i m o n y .  

" I n  d e t e r m i n i n g  t h e  b e l i e v a b i l i t y  o f  a w i t n e s s  
you  may c o n s i d e r  a n y t h i n g  t h a t  h a s  a t e n d e n c y  i n  
r e a s o n  to p r o v e  or d i s p r o v e  t h e  t r u t h f u l n e s s  of  
h i s  t e s t i m o n y ,  i n c l u d i n g  b u t  n o t  l i m i t e d  to t h e  
e x t e n t  o f  h i s  o p p o r t u n i t y  and a b i l i t y  to see any  
matter  a b o u t  which he  t e s t i f i e s . "  

The d e f e n d a n t  c o n t e n d s  t h a t  t h e  above i n s t r u c t i o n  mus t  be  g i v e n  

i n  con  j u n c t i o n  w i t h  h i s  i n s t r u c t  i o n  r e g a r d i n g  e y e w i t n e s s  iden-  

t i f i c a t i o n  and g u i l t  beyond a r e a s o n a b l e  d o u b t ,  which was g i v e n  

b y  t h e  D i s t r i c t  C o u r t  as I n s t r u c t i o n  N o .  1 6 .  

However, t h e  D i s t r i c t  C o u r t  d e t e r m i n e d  t h a t  d e f e n d a n t 1  s 

p r o p o s e d  I n s t r u c t i o n  N o .  1 3  was s u b s t a n t i a l l y  g i v e n  i n  

I n s t r u c t i o n  N o .  1 which  r e a d  i n  p e r t i n e n t  p a r t :  



"You are t h e  sole j u d g e s  of  t h e  c r e d i b i l i t y  of  
a l l  t h e  w i t n e s s e s  who w i l l  t e s t i f y  i n  t h i s  case, 
and o f  t h e  w e i g h t  to be g i v e n  t h e i r  t e s t i m o n y .  

"A w i t n e s s  is presumed to s p e a k  t h e  t r u t h ;  b u t  
t h i s  p r e s u m p t i o n  may be r e p e l l e d  by  t h e  manner 
i n  which he t e s t i f i e s ,  b y  t h e  n a t u r e  of  h i s  
t e s t i m o n y ,  or  by e v i d e n c e  a f f e c t i n g  h i s  
c h a r a c t e r  f o r  t r u t h ,  h o n e s t y ,  or  i n t e g r i t y ,  or 
h i s  m o t i v e s ,  o r  by c o n t r a d i c t o r y  e v i d e n c e .  I n  
d e t e r m i n i n g  t h e  w e i g h t  to be g i v e n  to t h e  test i -  
mony of any  w i t n e s s ,  you have a r i g h t  to con- 
s i d e r  t h e  a p p e a r a n c e  of  e ach  w i t n e s s  on t h e  
s t a n d ,  h i s  manner o f  t e s t i f y i n g ,  h i s  a p p a r e n t  
c a n d o r  or l a c k  o f  c a n d o r ,  h i s  a p p a r e n t  f a i r n e s s  
o r  l a c k  of  f a i r n e s s ,  h i s  a p p a r e n t  i n t e l l i g e n c e  
o r  l a c k  o f  i n t e l l i g e n c e ,  h i s  knowledge and  means 
o f  knowledge o n  t h e  s u b j e c t  upon which h e  - 
t e s t i f i e s ,  t o s t =  w i t h  a l l t h e  o t h e r  dir- 
c u m s t a n c e s  a p p e a r i n g  i n  e v i d e n c e  on t h e  t r i a l  ." 
( Emphasis  added .  ) 

A f t e r  r e v i e w i n g  t h e  i n s t r u c t i o n s  a t  i s s u e  h e r e ,  t h i s  C o u r t  

a g r e e s  w i t h  t h e  D i s t r i c t  C o u r t ;  d e f e n d a n t 1  s proposed  i n s t r u c t i o n  

No. 1 3  is s u b s t a n t i a l l y  c o v e r e d  by  I n s t r u c t i o n  N o .  1. T h i s  C o u r t  

h a s  s t a t e d  many times t h a t  t h e  r e f u s a l  to g i v e  i n s t r u c t i o n s  on 

t h e  same s u b j e c t  is n o t  p r e j u d i c i a l  error .  S t a t e  v.  S u l l i v a n  

( 1 9 7 9 )  , Mon t . , 595 P.2d 372,  36 S t .Rep .  936. 

F i n a l l y ,  d e f e n d a n t  a r g u e s  t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  i n  

n o t  g r a n t i n g  h i s  mo t ion  f o r  a d i r e c t e d  v e r d i c t ,  b e c a u s e  t h e r e  was 

a l a c k  o f  e v i d e n c e  to go to t h e  j u r y .  The d e f e n d a n t  c o n t e n d s  

t h a t  t h e  e y e w i t n e s s  t e s t i m o n y  p r e s e n t e d  by  K e t r o n ,  K e l l y ,  and 

H u r l e y  was i n s u f f i c i e n t  to t a k e  t h e  case to t h e  j u r y .  

T h i s  Cour t  r e c e n t l y  s t a t e d  t h e  g r o u n d s  on which a m o t i o n  

f o r  a d i r e c t e d  v e r d i c t  s h o u l d  be g r a n t e d :  

"A d i r e c t e d  v e r d i c t  i n  a c r i m i n a l  case is 
g r a n t e d  . . . o n l y  where  t h e  S t a t e  f a i l s  t o  
p r o v e  i ts  case and t h e r e  is no e v i d e n c e  upon 
which  a j u r y  c o u l d  b a s e  i ts  v e r d i c t . "  S t a t e  v .  
F i t z p a t r i c k  ( 1 9 8 0 )  , Mont . I 606 P.2d 
1 3 4 3 ,  1356 ,  37 ~ t . ~ e p . 9 4 ,  209. 

I n  t h e  d e f e n d a n t ' s  case, t h r e e  p e o p l e  t e s t i f i e d  to e i t h e r  

s e e i n g  t h e  d e f e n d a n t  a t  or a round  t h e  s c e n e  o f  t h e  b u r g l a r y .  

These  t h r e e  w i t n e s s e s  s e p a r a t e l y  s e l e c t e d  d e f e n d a n t  s p h o t o g r a p h  

f rom a g r o u p  o f  s e v e r a l  hundred  p i c t u r e s .  A l l  t h r e e  l a t e r  iden-  

t i f i e d  t h e  d e f e n d a n t  i n  c o u r t  as e i t h e r  b e i n g  p o s i t i v e l y  t h e  



i n d i v i d u a l  who commit ted t h e  b u r g l a r y  or as hav ing  a l l  t h e  

c h a r a c t e r i s t i c s  o f  t h e  p e r s o n  o b s e r v e d  a t  t h e  crime s c e n e .  

A b s e n t  a t a i n t e d  or  s u g g e s t i v e  i d e n t i f i c a t i o n  p r o c e d u r e  , 

which  is n o t  t h e  case h e r e ,  t h i s  e y e w i t n e s s  t e s t i m o n y  p l a c e s  

d e f e n d a n t  a t  t h e  s c e n e  of  t h e  crime p r i o r  to t h e  b u r g l a r y  and 

a l s o  i d e n t i f i e s  him as t h e  i n d i v i d u a l  commi t t i ng  t h e  o f f e n s e .  

Such e v i d e n c e ,  a l t h o u g h  s u b j e c t  to  j u r y  e v a l u a t i o n ,  would i f  

b e l i e v e d  by  t h e  j u r y ,  be s u f f i c i e n t  on which to base  a v e r d i c t .  

The Dis t r ic t  C o u r t  p r o p e r l y  d e n i e d  t h e  mo t ion  f o r  a  d i r e c t e d  

v e r d i c t  . 
The c o n v i c t i o n  o f  t h e  d e f e n d a n t  is a f  f  i rmed .  

W e  c o n c u r :  

C h i e f  J u s t i c e  


